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PROCEEDINGS 

ON  ANNOUNCEMENT  OP  DEATH  OP  HON.  ADDISON 

GARDINER. 


During  the  Bession  of  the  court  June  6,  1883,  the  Hon.  Wm. 
M.  EvABTS  announced  the  death  of  Hon.  Addison  Gardineb, 
and  paid  an  eloquent  tribute  to  the  character  of  that  distin- 
guished jurist.  He  was  followed  by  Robert  Sbwell,  Esq., 
who  detailed  some  of  the  prominent  incidents  in  the  life  of 
the  deceased.  At  the  close  of  his  remarks  Bugbb,  Ch.  J., 
responded  as  follows : 

"  The  court  approves  of  tfee  sentiments  expressed  as  to  the 
character  of  the  late  Addison  Gabdinkb.  He  has  worthily 
filled  many  of  the  highest  offices  in  the  State,  and  ceased  to 
be  so  employed  only  by  his  own  desire.  Engaged  in  the  pub- 
lic service  at  a  time  when  his  associates  were  among  the  most 
distinguished  for  learning  and  ability,  he  was  always  regarded 
as  the  peer  of  any.  It  was  his  peculiar  distinction  that  he 
should  have  maintained  for  so  long  a  period  his  seclusion  from 
public  afiEairs  in  the  face  of  the  urgent  demands  often  made  by 
the  people  for  his  return.  It  is  now  over  a  quarter  of  a  cen- 
tury since  I  had  the  honor  of  making  Judge  Gabdineb's 
acquaintance,  and  although  he  was  then  in  the  possession  of 
unclouded  and  unimpaired  mental  and  physical  power,  he  had 
announced  his  permanent  retirement  from  all  public  employ- 
ment. He  was  much  engaged  in  the  latter  part  of  his  life  in 
hearing  references  in  the  city  of  his  residence,  and  his  services 
were  so  urgently  demanded  in  that  capacity  that  he  could  not 
well  avoid  the  employment.  His  calm  judicial  temper,  com- 
bined with  great  integrity,  learning  and  common  sense,  made 
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xzyi  Hon.  Addison  Gakdineb. 

• 
him  almost  invaluable  in  the  performance  of  the  duties  of  a 

judicial  arbiter,  and  enabled  him  to  give  almost  universal  satis- 
faction in  the  settlement  of  legal  controversies.  The  high 
position  held  by  him  in  public  estimation,  as  well  as  his  posi- 
tion as  a  member  of  the  original  Court  of  Appeals,  render  it 
eminently  proper  that  the  mournful  occasion  of  his  death 
should  be  commemorated  in  the  records  of  this  court. 

The  clerk  will  enter  a  memorandum  of  these  proceedings  in 
the  minutes  of  the  court." 

The  court  thereupon  adjourned. 


CASES  DECIDED 


nV  THB 


COURT  OF  APPEALS 


OF  THB 


STATE  OF  NEW  TOEK, 

COMMENCING  JAlljrUARY  16,   1883. 


In  the  Matter  of  the  Appli<!&tion  of  the  Sysagitse,  Chenango 
AND  Kew  Yore  Railboad  Company  et  al. 

Under  tbe  provision  of  the  Bevised  Statntes  (1  R.  S.  608,  §  5),  authorizing 
any  person  who  "  may  be  aggrieved  by  or  may  complain  of  any  election" 
of  directors  of  a  corporation  to  make  application  to  the  Supreme  Court 
to  compel  a  new  election,  only  some  person  whose  rights  have  been  in- 
fringed and  who  is  justly  entitled  to  complain,  may  institute  the  proceed- 
ings. 

Where  therefore  an  application  was  made  under  said  provision,  for  a  new 
election,  by  one  who  was  not  a  stock-holder  at  the  time  of  the  election 
complained  of,  but  who  subsequently  received  a  certificate  of  stock 
from  one  who  took  part  therein  ;  Tield,  that  the  petitioner  did  not  occupy 
a  position  authorizing  the  interposition  of  the  court  in  his  behalf ; 
that  even  if  it  be  true,  as  to  which  quaere,  that  an  illegal  election  must 
be  complained  of  and  set  aside,  in  order  to  enable  the  court  to  compel 
an  election,  when  the  officers  of  the  corporation  omit  to  call  a  meeting 
of  stock-holders  to  elect  a  new  board  of  directors,  the  complaint  may  only 
be  entertained  wlien  made  by  some  aggrieved  party  who  is  not  himself  the 
author  of  the  wrong  complained  of. 

(Argued  June  IS,  1882 ;  decided  January  16, 1883.) 

Appeal,  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  made  April  8,  1882, 
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2         Matter  op  Appl'n  of  Sye.,  C.  &  N.  T.  R.  R.  Co,  [Jan., 

Opinion  of  the  Coart,  per  Rapallo,  J. 

which  affinned  an  order  of  Special  Term  directing  a  new  elec- 
tion of  directors  of  the  Syracuse,  Chenango  and  New  York 
Railroad  Oompaoy. 
The  material  facts  are  stated  in  the  opinion. 

Ma/ttin  A,  Knapp^  having  O.  Vcmn^  cfe  Geo.  F.  Comstock 
for  appellants.  In  a  proceeding  under  1  Revised  Statutes,  603^ 
section  5,  no  one  can  be  heard  except  a  party  who  presents 
and  names  himself  as  having  a  grievance,  cause  or  ground 
of  proceeding.  (19  "Wend.  136.)  The  just  policy  of  the  law 
forbids  that  any  man  shall  be  heard  for  relief  against  any  un- 
lawful or  fraudulent  contract,  act  or  device  of  his  own.  {NeUia 
V.  Cla/rhj  20  Wend.  24.)  The  petition  of  Lewis  should  have 
been  denied  because  it  was  not  his  petition,  but  was  a  fraud 
and  deception  practiced  upon  the  court  in  his  name,  by  Burt 
&  Hewlett,  the  real  parties.  (  Waterhury  v.  Express  Co.j  50 
Barb.  168 ;  Forest  v.  Momchesier  Co.^  7  Jur.  [N.  S.]  887 ; 
Burt  V.  British  Ins.  Co.,  5  id.  612.) 

F,  W.  Paige  for  respondent.  A  corporation  can  be  dissolved 
only  at  the  suit  of  the  sovereign.  {Denike  v.  JV^,  Y.  <&  R.  Z. 
CI  Cb.,  80  N.  T.  599.)  The  proceeding  iB  properly  brought 
by  and  in  the  name  of  the  corporation.  (Matter  of  Pioneer 
Paper  Co.,  36  How.  Pr.  Ill,  112.) 

Bapallo,  J.  Althoogh  the  name  of  the  corporation  is  used  as 
one  of  the  apphcants  in  this  matter,  the  opposing  papers  show 
clearly  that  it  is  so  used  without  authority,  and  that  George 
Lewis,  Jr.,  is  in  fact  the  only  applicant. 

The  statute  (1  R.  S.  603,  §  5)  under  which  the  application 
is  made,  authorizes  the  proceeding  to  be  instituted  by  any 
person,  or  persons,  or  body  corporate  that  may  "  be  aggrieved 
by,  or  complain  of"  any  election.  This  does  not  mean  that 
any  person  whomsoever  who  chooses  to  make  a  complaint 
may  institute  the  proceeding,  but  it  must  be  some  person 
whose  rights  have  been  infringed,  and  who  is  justly  entitled  to 
complain. 
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We  do  not  think  that  the  applicant  Lewis  occupies  this 
position.  The  pretended  election,  which  was  set  aside  by  the 
order  appealed  from,  took  place  on  the  6th  day  of  May,  1881. 
That  was  the  day  appointed  by  the  byJaws  of  the  company 
for  holding  the  annual  election  of  directors ;  but  the  company 
being  then  in  the  hands  of  a  receiver,  no  preparation  had 
been  made  for  holding  an  election,  and  no  notice  thereof  had 
been  given.  On  the  day  last  named,  William  L.  Burt  and  a 
Mr.  Howlett,  two  of  the  stockholders  of  the  company,  met  at 
the  office  of  the  receive,  daring  his  absence,  without  any  pre- 
vious notice  of  any  meeting  of  stockholders,  and  pretended 
to  hold  the  election  in  qnestion.  The  outstanding  stock  of 
the  company  consisted  of  about  eighty  thousand  shares,  of  $10 
each.  Mr.  Burt  was  the  holder  of  one  share  of  $10,  and  Mr. 
Howlett  was  the  holder  of  50  shares  of  $10  each,  on  the  books 
of  the  company.  They  assumed  to  organize  themselves  into 
a  stockholders'  meeting,  Mr.  Howlett  being  made  chairman 
on  motion  of  Mr.  Burt,  and  Mr.  Burt  being  made  secretary  on 
motion  of  Mr.  Howlett,  no  other  stockholders  taking  part  in 
the  proceedings^  They  assumed  to  appoint  three  persons  as 
inspectors,  and  Mr.  Burt  voted  on  his  one  share,  and  Howlett 
on  his  fifty  shares,  for  thirteen. persons  as  directors,  and  the 
so-called  inspectors  thereupon  made  a  certificate  that  the  per- 
sons  so  voted  for  had  been  duly  elected  directors  of  the  com- 
pany. At  this  time  the  applicant  Lewis  was  not  in  any  form 
a  stockholder  of  the  company,  nor  has  he  since  become  a  stock- 
holder on  its  books,  bat  soon  after  the  6th  of  May,  1881,  and 
before  the  institutioii  of  this  proceeding,  the  counsel  for  Burt 
and  Howlett  took  to  Lewis  a  certificate  for  twenty-one  shares 
of  $10  each,  which  Howlett  had  bought  at  the  request  of  Burt, 
and  delivered  such  certificate  to  Lewis  for  money  paid.  This 
certificate  is  the  sole  foundation  upon  which  Lewis  asked  the 
interposition  of  the  court,  to  have  said  sham  election  set  aside, 
and  a  new  election  of  directors  held  under  the  direction  of  the 
court. 

The  application  was  opposed  by  the  appellants,  who  were 
the  directors  in  office  at  the  time  of  the  sham  election,  and 
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Bome  of  whom  are  large  stockholders  and  bondholders  of  the 
company.  They  concede  the  invalidity  of  the  pretended  elec- 
tion of  May  6,  1881,  but  oppose  the  ordering  of  a  new  elec- 
tion. The  contest  lying  back  of  the  present  proceeding  appears 
to  have  been  whether  the  railroad  and  property  of  the  com- 
pany should  be  sold  by  the  receiver,  in  which  case  it  is  claimed 
that  a  large  sum  could  be  realized  therefor,  or  whether  they 
should  pass  under  the  control  of  parties  who  had  acquired  a  ma- 
jority  of  the  stock  at  merely  nominal  prices,  and  who  were 
alleged  to  hold  the  same  in  the  interest  of  a  combination  of 
other  companies,  with  a  view  of  procuring  a  transfer  of  the  said 
railroad  and  property  to  the  combination,  on  such  terms  that 
the  interests  of  those  who  opposed  such  a  transfer  would  be 
sacrificed. 

Without  entering  into  the  merits  of  that  controversy,  we 
are  of  opinion  that  the  petitioner  did  not  present  himself 
before  the  court  in  such  a  light  as  to  justify  its  interposition  in 
his  behalf.  He  was  not  a  stockholder  or  an  elector ;  and  if  it 
be  claimed  that  he  represents  those  from  whom  he  acquired 
his  certificate  of  stock,  the  answer  is  that  they  are  the  very 
parties  who  committed  the  wrong  which  the  court  was  asked 
to  redress.  It  is  said  that  the  object  of  this  proceeding  is  not 
simply  to  set  aside  the  pretended  election  of  May,  1881,  but  to 
obtain  an  election  of  directors,  none  having  been  held  for 
several  years,  and  that  the  statute  (1  B.  8.  603)  authorizes  a 
new  election  only  when  an  illegal  election  has  been  set  aside, 
and  on  this  ground  the  order  is  sought  to  be  sustained.  We 
are  not  willing  to  concede  that  the  law  is  so  defective  that  the 
directors  of  a  corporation  may  perpetuate  themselves  in  office 
by  simply  omitting  or  causing  the  officers  of  the  company  to 
omit  to  call  the  necessary  meeting  of  stockholders  to  elect  a 
new  board,  and  that  there  is  no  remedy  in  such  a  case  unless 
an  illegal  election  is  held.  But  if  it  were  true  that  an  illegal 
election  must  be  complained  of  and  set  aside,  in  order  to  en- 
able the  court  to  compel  an  election,  the  complaint  should  be 
entertained  only  when  made  by  some  aggrieved  party  who  is 
not  himself  the  author  of  the  wrong  complained  of,  and  we 
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cannot  sanction  the  device  here  resorted  to,  of  holding  a  sham 
election  and  then  applying  on  behalf  of  the  very  parties  who 
conducted  it,  to  set  aside  their  own  illegal  proceeding. 

The  orders  of  the  General  and  Special  Terms  should  be  re- 
versed, and  application  denied,  with  costs  to  be  paid  by  the 
petitioner  Lewis. 

All  concur. 

Ordered  accordingly 


Joseph  Bobk,  Plaintiff  in  error,  v.  The  People  of  the  Stats 

OF  New  Yobk,  Defendant  in  error. 

Where  the  doing  of  any  one  of  eeveral  things  oonstitates  an  indictable 
offense  an  indictment  may  in  a  single  coant  groap  them  together  and 
charge  the  accused  with  haying  committed  them  aU,  and  a  conviction 
may  be  had  on  proof  of  the  commission  of  any  one  of  the  acts  charged, 
without  proof  as  to  the  others. 

The  act  of  1875  (Chap.  10,  Laws  of  1875),  "to  provide  more  effectually  for 
the  punishment  of  peculation  and  other  wrongs  affecting  public  moneys, 
and  rights  of  property,"  applies  as  weU  to  cases  where  the  offender  is  an 
officer,  agent  or  servant,  having  the  custody  of  funds  or  property  charged 
to  have  .been  misappropriated,  or  owing  a  special  duty  in  relation  thereto, 
as  to  a  private  individual  having  no  official  or  confidential  relation  to  the 
State  or  municipality  defrauded. 

The  legislature  has  power  to  provide  by  an  Independent  statute,  like  the 
one  referred  to,  that  certain  acts  of  eml)ezzlement,  punisluible  by  the 
existing  law,  shall  constitute  a  distinct  offense,  and  to  affix  a  severer 
punishment  than  that  provided  by  the  general  law  for  that  class  of 
offenses. 

In  an  indictment  under  said  statute  for  the  unlawful  conversion  of  prop- 
erty, or  funds  belonging  to  a  municipal  corporation  by  an  officer  thereof, 
it  is  not  necessary  to  aver  the  fiduciary  character  of  the  accused. 

This  is  a  fact,  however,  proper  to  be  proved  on  the  trial. 

Negotiable  bonds  of  a  municipal  corporation,  complete  in  form  and  capable 
of  becoming  effective  Instruments  in  the  hands  of  a  bona  fide  holder 
are  although  unissued,  "  property"  within  the  meaning  of  said  act. 

People  V.  Loomis  (4  Denio,  880),  distinguished. 

On  the  trial  of  an  indictment  under  said  act,  it  appeared  that  the  prisoner 
who  was  treasurer  of  the  city  of  Buffalo,  as  such,  received  for  sale,  in 
accordance  with  the  usual  custom,  certain  negotiable  bonds  of  the  city, 
which  the  common  council  had  anthoriased  to  be  issued  and  sold  for  city 
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purposes ;  these  he  pat  into  the  hands  of  a  broker  with  dtrections  to  sell 
and  credit  the  proceeds  to  a  firm  of  which  the  prisoner  was  a  member, 
which  was  done.  Said  firm  was  at  the  time  indebted  to  the  broker  in 
a  sam  exoeediog  the  som  realized  from  the  sale  of  the  bonds.  No 
entry  of  the  sale  waa  made  in  anj  manner  in  the  treasarer's  books. 
The  indictment  charged  that  the  accused  "feloniously,  wickedly  and 
wrongfully  did  obtain  and  receive  *  *  *  and  convert "  to  his  own 
use  said  bonds.  Held^  that  the  transaction  was  a  conversion  of  the  bonds, 
and,  assuming  that  the  prisoner  did  not  wrongfully  receive  or  obtain 
them,  his  wrongful  conversion  thereof  was  sufficient  to  sustain  a  convic- 
tion. 

The  indictment  gave  a  full  description  of  the  bonds,  ?ield  that  it  was  not 
defective  because  of  the  omission  of  an  averment,  that  the  bonds  were 
held  on  behalf  of  "any  public  or  governmental  interest,"  as  this  was 
necessarily  implied  in  the  description. 

Also  field,  that  an  averment  that  the  bonds  were  negotiable  was  unnecessary. 

(Argued  October  9, 1889 ;  decided  January  10, 1883.) 

Erbob  to  Ae  General  Term  of  the  Supreme  Court,  in  the 
fourth  judicial  department,  to  review  judgment  which  affirmed 
a  judgment  of  the  Court  of  Oyer  and  Terminer  in  and  for 
the  county  of  Erie,  entered  upon  &  verdict  convicting  the 
plaintiff  in  error  of  the  offense  hereinafter  stated. 

The  indictment  imder  which  the  defendant  was  convicted, 
after  averring  in  the  first  count  the  incorporation  of  the  city  of 
Buffalo,  and  that  during  the  time  mentioned  in  the  indictment, 
Thomas  R,  Clinton  was  comptroller  of  the  city,  and  as  such, 
held  for  and  on  behalf  of  the  city,  two  hundred  unpaid  and  un- 
satisfied bonds,  known  as  city  and  county  hall  bonds,  of  the 
denomination  and  value  of  $1,000  each,  the  '^  credits,  funds  and 
property  "  of  the  city,  proceeds  in  the  charging  part  to  aver  and 
charge  that  on  the  first  day  of  October,  1875,  at  Buffalo,  the 
defendant  Bork,  "with  intent  to  defraud  the  said  city  of 
Buffalo,  etc,  then  and  there  feloniously,  wickedly  and  wrong- 
fully did  obtain  and  receive  from  Thomas  R.  Clinton,  such 
officer  as  aforesaid,  etc.,  and  did  convert  to  his  said  Joseph 
Bork's  own  use  and  dispose  of  one  hundred  bonds  of  the  city 
of  Buffalo,  *  *  *  issued  by  the  said  city  of  Buffalo,  *  *  * 
of  the  kind  known  as  city  and  county  haJl  bonds,  in  and 
by  each  of  which  bonds  the  said  city  of  Buffalo  promised  and 


1888.]   BOBK  V.  TfiE  PfiOPLB  Ot  THU  STAM  OF  NbW  YoBK.       7 


Statement  of  oase. 


agreed  to  paj  the  sTim  of  $1^000,  with  interest  thereon,  each 
being  dated,  ^  -^  *  and  of  the  denomination  and  value  oi 
$1,000  each,  a  farther  and  moi«  partienlar  and  accurate  de- 
scription of  which  is  to  the  jurors  unknown,  *  *  *  of 
the  funds,  credits  and  property  of  the  said  city  of  Buffalo, 
etc*,  then  and  there  so  as  af  oresaid^  held  by  said  Thomas 
R.  Clinton,  as  such  officer,  *  *  *.  officially  for  and  on  be- 
half of  said  city,  contrary  to  the  form  of  the  statute."  The 
second  and  third  counts  are  founded  upon  the  same  transaction 
set  forth  in  the  first  count  It  was  found  on  the  trial  that  Mr. 
Bork  was  treasurer  of  the  city  of  BufEalo,  from  January  1, 1872^ 
to  January  1, 1876,  having  been  elected  treasurer  for  two  suoces- 
siye  terms  of  two  years  each.  Sometime  in  December,  1875^ 
it  was  discovered  that  Bork  was  a  de&nlter  to  the  citv.  and  an 
invest^tion  was  instituted,  in  the  course  of  which  it  was  aseer^ 
tained  that  his  defalcation  amounted  to  about  the  sum  of 
$475,000.  When  the  defalcation  commenced,  does  not  defi- 
nitely appear,  but  it  was  shown  that  It  was  as  early  as  October, 
1873.  The  money  misappropriated  by  Bork  was  derived  irom 
taxes,  the  sale  of  city  bonds^  and  other  sources  of  municipal 
revenue,  and  was  to  a  great  extent  turned  over,  or  deposited  by 
him  with  the  firm  of  Lyon  &  Go.,  a  firm  engaged  in  the  real 
estate  and  banking  business  in  the  city  of  Buffalo^  of  which 
Bork  was  a  member,  and  was  used  in  their  business.  The  firm 
of  Lyon  &  Oo.  had  no  capital,  and  when  the  defalcation  of 
Bork  was  discovered,  it  was  found  to  be  insolvent.  The  mate- 
rial facts  in  respect  to  the  city  and  county  hall  bonds  mentioned 
in  the  indictment,  and  their  disposition  by  Bork,  are  as  follows : 
By  the  act  chap.  680,  Laws  of  1871,  §  14  it  was  made  the  duty 
of  the  mayor  and  comptroller  of  the  city  of  BufEalo,  to  borrow 
upon  the  faith  and  credit  of  the  city^  the  money  necessary  to 
pay  its  proportion  of  the  expense  of  erecting  a  public  building 
in  the  city  of  Buffalo,  to  be  known  as  the  city  and  county  hall, 
for  the  use  of  the  county  of  Erie  and  the  city  of  Buffalo,  and 
to  issue  interest-bearing  bonds  of  the  city  therefor,  payable  not 
more  than  fifty  years,  nor  less  tlian  twenty  years  from  their  date^ 
which  bonds  were  to  be  roistered  in  the  office  of  the  comp- 
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troUer,  and  to  be  negotiated  by  the  mayor  and  comptroller  as 
fast  as  the  moneys  should  be  required  by  the  building  commis- 
sioners appointed  by  the  act,  on  the  best  attainable  terms,  but 
at  not  less  than  their  par  value,  the  moneys  received  therefor  to 
be  deposited  with  the  treasurer  of  the  city,  who  was  directed  to 
keep  a  separate  account  thereof,  and  to  pay  tlierefrom,  upon  the 
order  of  said  commissioners,  from  time  to  time,  the  amounts  re- 
quired to  pay  the  city's  proportion  of  the  expenditures  authorized 
by  the  act.  By  resolution  of  the  common  council  of  the  city^ 
adopted  Aug.  23,  1875,  approved  by  the  mayor,  the  mayor  and 
comptroller  were  authorized  and  directed  to  issue  the  bonds  of 
the  city  to  the  amount  of  $125,000,  under  the  act  of  1871,  the 
bonds  to  bear  date  September  1, 1875,  and  to  negotiate  the  bonds, 
and  deposit  the  proceeds  with  the  city  treasurer,  to  the  credit 
of  the  city  and  county  hall  building  fund.  The  mayor  and 
comptroller  thereupon  caused  to  be  printed  one  hundred  and 
twenty-five  bonds  of  $1,000  each,  with  interest  coupons  at- 
tached, dated  September  I,  1875,  purporting  to  be  bonds  of  the 
city  of  Buffalo,  authorized  by  said  chapter  680,  of  the  Laws  of 
1871,  payable  to  bearer,  the  principal  at  thirty-two  years. 
The  bonds  were  duly  executed  by  the  mayor  and  comptroller, 
under  the  seal  of  the  city,  and  deposited  with  the  comptroller. 
The  comptroller  on  or  about  the  20th  day  of  September,  1876, 
delivered  to  Bork  seventy-five  of  the  bonds,  to  be  sold  by  him 
on  account  of  the  city.  Bork  sent  them  through  a  bank  in 
Buffalo  to  a  bank  in  the  city  of  New  York,  subject  to  his 
order.  He  went  to  New  York  the  same  day,  received  the 
bonds  from  the  bank  there  and  put  them  into  the  hands  of 
one  Moran,  a  broker  in  that  city,  the  correspondent  of  Ljpn 
&  Co.,  with  directions  to  sell  the  bonds  and  credit  the  proceeds 
of  sale  of  twelve  of  the  bonds  to  Lyon  &  Co.,  on  their  account 
with  MoraUj  and  to  deposit  the  proceeds  of  sale  of  the  re- 
maining sixty-three  bonds  in  the  Bank  of  New  York,  to  the 
credit  of  the  Bank  of  Commerce  of  Buffalo,  one  of  the  de- 
posit banks  designated  by  the  common  council  of  Buffalo  for 
the  deposit  of  city  funds.  The  bonds  were  sold  by  Moran, 
who  deposited  the  proceeds  as  directed,  by  crediting  the  ae- 
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oouDt  of  Lyon  &  Co.  $12,768.00,  the  proceeds  of  twelve  of 
the  bonds,  and  depositing  to  the  credit  of  the  Bank  of  Com- 
merce $67,252.50,  the  proceeds  of  the  remaining  sixty-three 
bonds,  which  sum  the  Bank  of  Commerce,  on  being  advised, 
credited  to  the  account  of  Bork  as  treasurer.  Lyon  &  Co.,  at 
the  time  of  this  transaction,  were  indebted  to  Moran  on  over- 
drafts in  a  sum  exceeding  the  credit  to  their  account  from  the 
sale  of  the  bonds.  Bork  made  no  entry  in  the  treasurer's 
books  of  the  sale  of  the  bonds.  He  neither  charged  himself 
with  the  bonds  nor  credited  the  city  with  the  proceeds.  The 
credit  in  the  Bank  of  Commerce  did  not  disclose  the  source 
from  which  it  was  derived.  The  delivery  of  the  bonds  by  the 
comptroller  to  Bork  for  sale  was  in  accordance  with  the  gen- 
eral custom  in  respect  to  bonds  issued  by  the  city  during  the 
incumbency  of  Bork.  The  city  during  that  period  had  issued 
bonds  to  the  amount  of  one  or  two  millions  of  dollars  for  vari- 
ous purposes,  and  a  large  part  of  them  had  been  negotiated  by 
Bork,  they  having  been  placed  in  the  hands  of  the  comptroller 
for  that  puTDOse 

George  F»  Comstooh  for  plaintiff  in  error.  The  offense  de- 
scribed in  the  indictment  was  not  proved,  unless  it  was  shown 
that  the  plaintiff  in  errorfeloniously  or  wrongfully  obtained  the 
bonds.  {Comm,  v.  Simpson^  9  Mete  138.)  Embezzlement  is 
a  distinct  offense,  predicated  on  fiduciary  relations ;  and  under 
an  indictment  for  larceny  in  a  single  count,  a  conviction  thereon 
could  not  be  sustained  by  proving  an  embezzlement  in  a  trust  re- 
lation, although  the  offenses  were  similar,  and  the  punishment  of 
both  the  same.  (2  Bishop  on  Crim.  Law  [3d  ed.],  §§  327, 332 ; 
People  V.  Dowlmg^  84  N.  Y.  486  ;  Coleman  v.  The  People^ 
55  id.  61.)  If  the  thing  which  is  the  subject  of  the  alleged  theft 
was  freely  delivered  to  the  accused,  if  the  intelligent  will  of 
the  owner  goes  with  such  delivery  and  is  not  cheated  into  assent 
by  some  special  artifice  and  fraud,  no  proof  of  the  subsequent 
conversion  or  misappropriation  of  the  thing  so  delivered  can  be 
received  to  establish  the  crime  of  larceny.  (2  Whart.  1779, 
1790,  1935;  3  Chit.  Crim.  Law,  918,  919;  4  Jac.  Law  Die, 
Sickels  —  Vol.  XLVL       2 
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^^Laroeny,  75,  marginal  226;  Archibald,  1185;  Huss.  &  M.  C. 
C.  160 ;  Williams  v.  StaU^  U  Ala.  396 ;  2  Bast's  P.  0. 694: ;  1 
Hale's  P.  C.  506.)  The  iDdietment  sets  forth  no  criminal  of- 
fense, because  the  subject  is  stated  to  be  the  bonds  of  the  citj 
of  BujOEalo,  in  the  official  possession  of  the  comptroller,  which 
means  unissued  bonds,  whether  negotiable  or  not.  The  conclusion 
is  only  the  more  certain,  negotiability  not  being  averred.  {People 
V.  Zoomisy  4  Den.  380.)  The  motion  to  quash  should  have 
been  granted  on  the  ground  that  nothing  in  the  indictment 
shows  that  the  bonds  alleged  to  have  been  feloniously  obtained 
and  received  were  authorized  and  valid  instruments.  (Dillon  on 
Mun.  Corp.  81.)  It  is  a  fundamental  requirement  of  the  statute 
that  whatever  thing  may  be  the  subject  of  the  crime,  it  must 
be  held  or  owned  "for  or  on  behalf  of  a  public  or  governing 
interest."  (  Wood  v.  People^  53  N.  Y.  511 ;  People  v.  AUen^ 
5  Den.  76 ;  Lohmaah  v.  People^  N.  Y.  380 ;  People  v.  Payne^ 
3  Den.  88.) 

Edmard  TT.  Hatoh^  district  attorney,  for  defendant  in  error. 
A  city,  being  a  municipal  corporation,  is  a  public  and  govern- 
mental interest,  subject  to*  the  control  of  the  legislature.  (2 
Burrill's  Law  Diet.  732.;  2  Kent's  Com.  275  ;  People  v.  Mor- 
ris, 13  TV  end.  325 ;  Booeeodt  v.  Draper,  23  N.  Y.  318-S24: ; 
Gamble  v.  Village  of  WatkinSy  7  Hun,  448 ;  Hodges  v.  OUy 
qf  Buffaloy  2  Den.  110 ;  Leonard  v.  City  of  Brooklynj  71 
N.  Y.  498 ;  Lowber  v.  Mayor,  etc.,  of  N.  T.,  5  Abb.  Pr. 
325 ;  LeCoutmloi  v.  City  of  Buffalo,  33  N.  Y.  333 ;  People 
V.  IngersoU,  58  id.  1 ;  Brinkerhoff  v.  Board  of  Edxioalion, 
37  How.  Pr.  449 ;  SVlcocks  v.  Maycyr,  11  Hun,  431-432 ; 
Dickinson  v.  City  of  Poughkeepsie,  75  N.  Y.  65-74 ;  Quest 
V.  City  of  BroohLyn,  8  Hun,  97 ;  Brooklyn  Park  Convmrs. 
V.  Armstrong,  45  N.  Y.  234 ;  People,  ex  rd.  Hayden,  v.  City 
of  Rochester,  50  id.  525  ;  Moibler  of  Meade,  74  id.  216 ;  Mer- 
riweatJier  v.  Qa/rreU,  102  XJ.  S.  472-511 ;  Vanderwerker  v. 
People,  5  Wend.  530  ;  People  v.  Breese,  7  Cow.  429  ;  Farley 
V.  McConnell,  7  Lans.  428;  Wood  v.  People,  1  Hun,  381; 
Eowa/rd  v.  Mopt,  64  N.  Y.  264-271 ;  A  C,  2  Hun,  475  ;  Pat- 
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ten  V.  jUr.  T.  El.  B.  R.  Co.,  3  Abb.  LN.  C]  306-SlO; 
FowaUeroy  v.  Hamhle^  1  Dill.  118 ;  Stier  v.  C^  of  Oska- 
looaay  41  Iowa,  388 ;  Viliage  of-  Winiaook  v.  Ookeyj  49  Vt 
282 ;  Boarck  of  Ckmmira.  y.  SpiUer^  13  Ind.  235 ;  State  v. 
Powery  25  Conn.  48 ;  HiU  v.  jB^wm,  53  111.  477;  Gillert  v. 
Moliney  19  Iowa,  319 ;  Ooodman  v.  Appleionj  22  Me.  453 ; 
ZaOrange  v.  Cha^pman^  11  Mich.  499 ;  ^a^;i  C7..  c&  jS.  C^. 
V.  ^W7y,  83  N.  Y.  31 ;  Merchant^  Nat.  JSk.  v.  5att,  338 ; 
Slater  v.  Jewett^  85  id.  61-68.)  It  is  the  citizeuB  of  a  city  and 
not  its  officers  who  constitute  the  oorporatioo.  {Lowber  v. 
MayoTy  etc.y  of  N.  Y.yh  Abb.  325.)  The  description  in  the 
indictment  of  the  bonds  converted  was  sufficient.  {Haggarty 
▼.  CUy  of  BrooldyUy  decided  by  Com.  of  Appeals  in  Septem- 
ber, 1874 ;  Casey  Y.  N.  T.  G.  B.  B.  Oo.y  6  Abb.  [N.  C],  104 ; 
Armstrong  y.  CummingSy  20  Hun,  313-314;  BartweU  y. 
Booty  19  Johns.  345  ;  J^elsan  v.  Batony  26  N.  T.  410 ;  Arent 
Y.  Squwey  1  Daley,  347 ;  People  v.  Carpenter^  24  N.  Y.  86 ; 
WiUiame  t.  W.  U.  Tel.  Co.y  9  Abb,  [N.  0.]  437-447; 
Chaut.  Go.  Bk.  y.  Bideyy  19  N.  Y.  369 ;  BeOroffY.  Am. 
Linen,  Thread  Go.y  21  id.  124.)  An  indictment  is  sufficient 
which  states  the  substance  of  the  offense  with  the  circum- 
stances necessary  to  render  it  intelligible  and  inform  the 
defendant  of  the  allegations  against  him.  {Pontma  y.  Peo- 
pley  82  N.  Y.  339,  346 ;  PeopU  y.  Phdpe,  5  Wend.9;  Peo- 
pie  V.  WameTy  id.  271 ;  Briggs  v.  PeopUy  36  N.  Y.  431,  436; 
People  V.  Byndere^  12  Wend.  426;  People  v.  Gharles, 
3  Den.  212 ;  1  Oomst.  180 ;  People  v.  BdUy  42  Barb.  324 ; 
People  V.  Phelpsy  72  N.  Y.  334 ;  Tulhy  v.  PeopUy  67  id.  15 ; 
Schrumpf  V.  PeopUy  14  Hun,  10 ;  Chibeon  v.  PeopUy  6  id.  543- 
644.)  The  employment  in  an  indictment  of  a  word  which  ex 
vi  termini  imports  a  material  fact  not  expressly  averred  is 
sufficient.  {Page  v.  PeopUy  3  Abb.  on  App.  439 ;  6  Park, 
CrinL  R.  683.)  The  term  ^^  bond  "  ex  vi  termini  imports  a 
sealed  instrument.  (1  Burrill's  Law  Diet.  155;  Cavley  v. 
Deermy  Harp.  [S.  C]  434;  TayUr  v.  Qlae&Ty  2  S.  &  E.  502 ; 
Denton  y.  AdamSy  6  Yt.  40 ;  Demiiig  v.  BuUitty  1  Blackf . 
[Ind.]  241 ;  Skinner  v.  MoGarthyy  2  Port  [Ala.]  19 ;  Barmon 
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V.  Sanrumy  1  Baldw.  129 ;  State  v.  Thomson^  49  Mo.  188 ; 
PeopLe  V.  Wiley ^  3  Hill,  194.)  Facts,  and  not  evidence  of 
facts,  should  be  pleaded.  {Knawles  v.  Oee^  4  How.  Pr.  R. 
317 ;  EeOey  v.  Brendngy  33  Barb.  123 ;  Tutile  f .  People,  36 
N,  Y.  431,  436.)  The  indictment  is  good  in  fact,  as  an  indict- 
ment for  grand  larceny.  {TvJly  v.  People,  67  N.  Y.  15; 
Phelp%  V.  People,  6  Hun,  401 ;  Phelpe  v.  People,  72  N.  Y. 
334.)  The  element  of  value  is  not  of  the  essence  of  the  offense 
created  by  the  statute.  It  is  sufficient  even  if  the  actual  value 
be  of  the  most  trifling  character,  or  even  though  there  may 
be  no  appreciable  or  market  value.  (2  R.  S.  702-703  [marg.], 
§§  33,  34 ;  [6th  ed.]  3  R.  S.  985,  §§  55,  56 ;  2  R.  S.  678,  § 
60  [marg.]  3  id.  [6th  ed.]  952,  §  75 ;  People  v.  Campbell, 
4  Park  Grim.  386 ;  Mvlally  v.  The  People,  86  N.  Y.  366 ; 
People  V.  Phelps,  72  id.  334 ;  PeopU  v.  Wiley,  3  Hill.  194 ; 
Commonwealth  v.  Sarid,  7  Mete.  [Mass.]  475-476 ;  V.  S.  v. 
MouUon,  5  Mason,  537-551 ;  Rex  v.  Clark,  Russ.  &  Ry.  181 ; 
Peg.  V.  Morris,  9  Carr.  &  P.  347.)  It  was  not  necessary  that 
there  should  be  a  felonious  obtaining  or  receiving.  (2  Burrill's 
Law  Diet.  840 ;  3  Blackstone,  2 ;  4  id.  1 ;  3  Steph.  Com.  350 ; 
FosUr  V.  People,  50  N.  Y.  598 ;  People  v.  Park,  41  id.  21 ; 
S?hay  V.  PeopL,  22  id.  317 ;  Tulle  v.  People,  67  id.  15 ;  People 
V.  MoDonald,  43  id.  61-64.)  The  facts  and  circumstances 
proved  of  the  prisoner's  omission  to  charge  himself  with  the 
bonds,  or  to  account  for  the  manner  in  which  he  obtained  the 
moneys  with  which  he  credited  himself  as  treasurer,  furnished 
further  evidence  of  motive,  intent  and  fraudulent  purpose. 
{People  V.  Call,  1  Denio,  120 ;  People  v.  McDonald,  43  N.  Y.  61 ; 
Russell  on  Crimes,  191,  64,  65.) 

Andbews,  Oh.  J.  The  indictment  under  which  the  convic- 
tion was  had,  which  is  now  the  subject  of  review,  was  found 
under  the  act  of  February  17,  1875  (Chap.  19),  entitled  ''An 
act  to  provide  more  eflEectually  for  the  punishment  of  pecula- 
tion and  other  wrongs  affecting  public  moneys  and  rights  of 
property."  The  first  section,  which  defines  the  offense  of 
which  the  defendant  was  convicted,  is  as  follows :  "  §  1.  Every 
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person  who,  with  intent  to  defraud,  shall  wrongfully  obtain, 
receive,  convert,  pay  out,  or  dispose  of,  or  who  with  like  in- 
tent, by  willfully  paying,  allowing,  or  auditing,  any  false  or 
unjust  claim,  or  in  any  other  manner  or  way  whatever  shall 
aid  or  abet  any  other  in  wrongfully  obtaining,  receiving,  con- 
verting, paying  out,  or  disposing  of,  any  money,  fund,  credits, 
or  property,  held  or  owned  by  this  State,  or  held  or  owned  of- 
ficially or  otherwise,  for  or  on  behalf  of  any  public  or  govern- 
mental interest,  by  any  municipal  or  other -public  corporation, 
board,  officer,  agency,  or  agent  of  any  city,  county,  town,  vil- 
lage, or  civil  division,  sub^livision,  department,  or  portion  of 
tlds  State,  shall,  upon  conviction  of  such  ofiense,  be  punished 
by  imprisonment  in  a  State  prison  for  a  term  not  less  than 
three  years,  nor  more  than  ten  years,  or  by  a  fine  not  exceed- 
ing five  times  the  loss  resulting  from  the  fraudulent  act  or 
acts  which  he  shall  have  so  committed,  aided  or  abetted,  to  be 
ascertained  as  hereinafter  mentioned,  or  by  both  such  fine  and 
imprisonment." 

The  indictment  charges  in  the  conjunctive  that  the  defend- 
ant, with  intent  to  defraud,  did  feloniously  and  wrongfully 
obtain,  receive,  convert  and  dispose  of  the  bonds  mentioned. 
The  statute  is  pointed  against  the  criminal  misapplication  of 
public  fimds  or  property.  The  ofiense  may  be  committed 
in  any  one  of  the  several  ways  mentioned,  that  is,  by  receiving, 
obtaining,  converting,  etc.,  such  funds  or  property  wrongfully, 
with  intent  to  defraud.  It  was  not  necessary  to  prove  that  the 
defendant  did  all  the  specific  acts  charged  in  the  indictment, 
to  justify  a  conviction.  It  was  sufficient  to  prove  that  he 
did  any  one  of  the  acts  constituting  the  offense.  Where  an 
offense  may  be  committed  by  doing  any  one  of  several  things, 
the  indictment  may,  in  a  single  count,  group  them  together, 
and  charge  the  defendant  to  have  committed  them  all,  and  a 
conviction  may  be  had  on  proof  of  the  commission  of  any  one 
of  the  things,  without  proof  of  the  commission  of  the  others. 
{People  V,  Damsy  56  N.  T.  95.)  The  question  whether  the 
proof  established  a  wrongful  receiving  by  Bork  of  the  city  and 
county  hall  bonds,  as  charged  in  the  indictment,  was  fully 


14    BoRK  V.  The  People  op  the  State  op  New  York.  [Jan., 

Opinion  of  the  Court,  per  AvvKEVrs,  Ch.  J. 

< : , . 

argued  by  the  respective  counsel.  We  do  not  deem  it  neces- 
sary to  determine  this  question.  There  is  much  plausibiKty 
in  the  suggestion  that  as  the  bonds  were  delivered  to  Bork 
by  the  comptroller  voluntarily,  and  according  to  the  estab- 
lished course  in  respect  to  the  bonds  of  the  city  intended 
for  negotiation,  and  without  any  request  by  Bork,  or  any 
fraud  or  artifice  on  his  part  to  induce  the  delivery,  he 
could  not  be  deemed  to  have  received  or  obtained  them  wrongr- 
fiilly.  The  fact  that  Bork  was  then  a  defaulter,  and  that  he 
misappropriated  a  portion  of  the  bonds  soon  after  they  came 
to  his  possession,  is  claimed,  on  the  other  hand,  to  furnish  an 
inference  that  when  he  received  them  he  intended  to  def  rand 
the  city,  and  that  if  such  intention  existed,  he  received  them 
wrongfully  within  the  statute.  Whatever  may  be  the  correct 
view  of  this  question,  it  is  unnecessary  to  decide,  for  the  rea- 
son that  assnming,  as  the  defendant's  counsel  contends,  that 
Bork  did  not  wrongfully  receive  or  obtain  the  bonds,  his  sub- 
sequent delivery  of  the  bonds  to  the  broker  in  New  York,  for 
sale,  accompanied  with  a  direction  to  credit  Lyon  &  Oo.  with 
the  proceeds  of  sale  of  twelve  of  the  bonds,  was  a  clear  eon- 
version  of  these  bonds,  it  being  his  intention,  as  the  jury  have 
found,  to  appropriate  them  to  the  use  of  his  firm. 

The  bonds  were  delivered  by  the  comptroller  to  Bork  for  a 
specific  purpose,  viz. :  for  sale  in  the  city  of  New  York  for  the 
city  of  Bu&lo.  The  authority  conferred  doubtless  included  an 
authority  to  sell  them  through  a  broker,  according  to  the  cus- 
tom. But  the  direction  to  sell  the  bonds  for  and  on  behalf  of 
the  city  was  inseparable  from  the  authority  to  sell,  and  a  sale 
for  his  own  benefit  was  not  a  sale  within  the  power.  His 
direction  to  sell  the  bonds  and  credit  the  proceeds  to  Lyon  & 
Oo.  was  the  exercise  of  a  dominion  over  them,  inconsistent 
with  the  right  of  the  true  owner,  and  was  a  conversion  of  the 
bonds.  Whether  the  indictment  charging  Bork  with  the  con- 
version of  the  proceeds  might  not  have  been  sustained  is 
not  material.  That  the  transaction  may  be  treated  as  a  con- 
version of  the  bonds  is  plain.  The  principle  was  decided 
in  Co?n.  v.  Batterieh  (100  Mas*.  1),  where  it  was  held  that  an 
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indictment  for  the  embezzlement  of  a  promissory  note,  taken 
by  the  defendant  to  be  discoanted  at  a  bank  for  another  per- 
son, was  supported  by  proof  that  the  defendant  procured  the 
note  to  be  discounted  at  the  same  bank,  on  his  own  account,  and 
the  proceeds  placed  to  his  own  credit.  We  are,  therefore,  of 
opinion  that  the  proof  sustains  the  conviction  on  the  merits, 
unless  the  learned  counsel  is  right  in  the  contention  that 
assuming  a  conversion  of  the  bonds,  still  the  case  is  not  within 
the  statute. 

Bork,  at  the  tune  of  this  transaction,  was  treasurer  of  the 
city  of  Buffalo.  It  is  insisted  that  he  received  the  bonds  by  virtue 
of  his  office  as  treasurer,  or,  if  not  strictly  as  an  official  trust,  at 
least  as  the  servant  or  agent  of  the  city,  and  that  his  conversion 
of  them  constituted  the  crime  of  embezzlement.  (2  Bev.  St. 
678 ,  §§  6»,  60 ;  Laws  of  1874,  chap.  307.)  It  is  further  claimed 
that  the  statute  of  1875  was  not  intended  to  apply  to  the  offense 
of  embezzlement,  already  defined,  and  punishable  by  existing 
laws,  but  was  intended  to  make  something  criminal  which  was 
not  criminal  before,  and  that  this  new  offense,  while  neither 
larceny  nor  embezzlement,  was  something  else  of  which  the  in- 
gredient to  defraud  the  public  was  the  essential  element,  but 
which  was  not  before  the  subject  of  indictment.  This  argu- 
ment overlooks,  we  think,  tlie  purpose  and  language  of  the 
statute  in  question.  We  have  no  doubt  that  frauds  by  private 
persons,  holding  no  fiduciary  relations  to  the  State,  or  a  muni- 
cipality, are  within  the  purview  of  the  act.  But,  we  think,  the 
act  applies  to  cases  within  its  general  language,  whether  the 
offender  is  an  officer,  agent  or  servant,  having  the  custody  of 
the  fimds  chiirged  to  have  been  misappropriated,  or  owing 
a  special  duty  in  relation  thereto,  or  a  private  individual  hav- 
ing no  official  or  other  confidential  relation  to  the  State  or 
municipality  defrauded  by  his  act  It  is  a  part  of  the  public 
history  of  the  time  that  when  the  act  was  passed  public 
attention  had  been  recently  called  to  gross  frauds  commit- 
ted by  municipal  officers,  especially  in  the  city  of  New 
York,  in  the  abstraction,  diversion  and  embezzlement  of 
public  funds  and  property..    The  malfeasance  of  officials  in- 
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trusted  with  public  means  and  property  was  the  danger  espe- 
cially apprehended.  Without  their  direct  act  or  connisrance  it 
would  be  difficult  to  accomplish  the  frauds  against  which  the 
statute  was  aimed.  It  was  one  of  the  purposes  of  the  act,  as 
the  word  peculation  in  the  title  indicates,  and  perhaps  its  pri- 
mary purpose,  to  afford  additional  security  against  the  betrayal 
of  official  trusts,  by  imposing  severer  punishment  for  embezzle- 
ments or  other  frauds  when  committed  by  public  officers  in  mis- 
applying public  property,  than  was  provided  by  existing  laws. 
The  language  of  the  statute,  defining  who  may  be  offenders,  is 
as  broad  and  comprehensive  as  possible.  "  Every  person,"  is 
the  language  used.  The  acts  constituting  the  offense,  include 
the  wronginl  paying  out  of  public  funds,  and  the  willful  pay- 
ing, allowing  or  auditing  an  unjust  claim,  with  intent  to  defraud. 
These  particular  acts  could  ordinarily  only  be  conmiitted  by 
officers  or  agents  having  a  duty  to  perform  in  respect  to  the 
public  funds,  or  clothed  with  a  public  trust  in  the  adjustment 
of  claims.  Moreover,  the  second  section  of  the  act  is  framed 
to  meet  the  case  of  a  wrongful  transfer  by  public  officers  of 
deposits  in  banks,  of  any  credit,  claim,  chose  in  action,  or  right 
or  demand  belonging  to  the  public,  by  which  the  public  right 
shall  be  defeated  or  impaired,  and  declares  that  such  transfer 
shall  be  deemed  a  conversion  within  the  act.  And,  finally,  to 
put  it  beyond  doubt  that  offenses  punishable  by  existing  laws 
were  not  excluded  from  the  purview  of  the  act,  it  is  declared  in 
the  third  section,  that  if  on  any  trial  (under  the  act)  '^  it  shall 
appear  that  the  acts  of  which  the  defendant  was  guilty  consti- 
tute any  other  crime,  he  shall  not  by  reason  thereof  be  entitled 
to  an  acquittal ;  but  after  such  trial  and  judgment  he  sliall  not 
be  liable  to  prosecution  for  such  other  crime."  It  was  certainly 
competent  for  the  legislature  to  provide,  by  an  independent 
statute,  that  certain  acts  of  embezzlement,  punishable  by  the 
existing  statutes,  should  constitute  a  distinct  offense,  and  affix 
A  severer  punishment  than  was  provided  by  the  general  law 
relating  to  that  class  of  offenses.  The  effect  of  the  construction 
of  the  act  of  1875,  claimed  by  the  defendant,  viz. :  that  it  ap- 
plies to  frauds  by  private  persons  only,  would  be  to  subject 
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them  to  a  much  greater  ponishment  than  is  visited  upon  faith- 
less officials  guilty  of  embezzlement,  a  crime  of  greater  turpi- 
tude than  the  fraud  of  a  private  person,  involving  as  it  does,  in 
addition  to  the  element  of  fraud,  a  breach  of  public  trust,  and 
it  is  difficult  to  suppose  that  such  discrimination  was  intended. 
We  are  of  opinion,  therefore,  that,  assuming  that  the  facts 
proved  constitute  the  crime  of  embezzlement,  the  indictment 
was  properly  framed  and  the  conviction  legally  had,  under  the 
statute  of  1875.  It  was  unnecessary  to  aver  in  the  indictment 
the  fiduciary  relation  of  the  defendant.  In  an  indictment  for 
embezzlement,  under  the  statute  of  embezzlement,  such  an 
averment  is  essential  {Com,  v.  Simpson^  9  Met.  138),  because 
the  existence  of  that  relation  is  an  essential  element  of  the  crime. 
Under  the  statute  of  1875  that  is  not  the  case,  as  the  offense 
may  be  committed  either  by  an  officer,  servant  or  agent,  or  by 
a  person  occupying  no  such  position.  The  evidence  that  Bork 
was  in  fact  treasurer  was  not,  however,  objectionable.  It  was 
one  of  the  facts  of  the  case,  and  tended  to  illustrate  and  explain 
other  pertinent  facts. 

The  further  point  was  taken  on  the  trial,  and  is  urged  on 
the  appeal  that  the  bonds,  not  having  been  issued  when 
they  were  received  by  Bork,  had  no  intrinsic  value,  and 
were  not  "  money,  funds,  credits  or  property  "  of  the  city 
of  Buffalo,  within  the  descriptive  words  of  the  statute.  It  is 
incontestable  that  they  did  not  become  valid  obligations  of  the 
dty  of  Buffalo,  until  they  had  an  inception  by  the  transfer  and 
sale.  But  they  were,  when  received  by  Bork,  complete  in  form 
and  capable  of  becoming  effective  instruments  by  delivery 
to  a  bona  Jide  holder.  We  think  they  were  properly  de- 
scribed as  bonds  in  the  indictment,  and  that  they  were,  though 
unissued,  property  within  the  meaning  of  the  statute  of  1875. 
In  People  v.  WUey  (3  Hill,  194)  the  indictment  charged  the 
receiving  by  the  defendant  of  "  ten  promissory  notes,  usually 
called  bank  notes,  of  the  value,"  etc.,  knowing  them  to  have 
been  stolen.  The  proof  was  that  the  bills  were  stolen  from  the 
bank  whose  bills  they  were,  and  which  though  complete  in  form 
had  never  been  issued.  The  court  sustained  the  conviction.  In 
SiCKELS — Vol.  XLVL       3 
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Commonwealth  v.  Rand  (7  Met.  475),  the  indictment  was  for  the 
larceny  of  certain  bank  bills  which  had  been  redeemed  by  the 
bank  and  were  in  the  hands  of  its  agent  at  the  time  of  the  theft. 
The  statute  of  Massachusetts  specified  bank  bills  as  the  subject 
of  larceny,  and  the  court  held  that  the  indictment  was  sufficient. 
The  counsel  for  the  defendant  refers  to  the  case  of  The  People 
y.  Loomia  (4  Denio,  880)  in  which  it  was  held  that  stealing  a 
receipt  from  the  hands  of  the  party  whose  act  it  is,  it  never 
having  taken  effect  by  delivery,  is  not  larceny.  The  stealing 
of  personal  property,  and  not  of  personal  goods,  as,  at  common 
law,  is  by  the  Revised  Statutes  (2  Rev.  St.,  679,  §  63)  larceny, 
and  the  words  personal  property,  as  used  in  the  chapter  con- 
taining the  section  above  referred  to,  are  declared  to  mean 
^^  goods,  chattels,  effects,  evidence  of  rights  in  action,  and  all 
written  instruments  by  which  any  pecuniary  obligation,  or  any 
right  or  title  of  property,  real  or  personal,  should  be  created, 
acknowledged  transferred,  increased,  defeated,  discharged  or 
diminished."  An  unissued  receipt  is  not  within  the  descriptive 
terms  of  this  statute,  and  if  stolen  from  the  person  who  signed 
it,  it  neither  defeats,  dischai^es,  nor  diminishes  any  right.  The 
only  possible  consequence  is  to  subject  the  party  signing  it  to 
inconvenience,  in  showing  the  circumstances  under  which  the 
possession  was  obtained,  but  this  element  does  not  make  the 
transaction  larceny  within  the  statute.  The  learned  judge  who 
delivered  the  opinion  in  People  v.  Looniie  justifies  his  con- 
clusion, by  reference  to  some  early  English  cases,  among  others 
WalsKa  case  (R.  &  R.  Cr.  Cas.  215),  which  arose  under  Statute 
2,  George  II,  chapter  25,  in  which  it  was  held  that  a  check 
signed,  but  not  delivered,  while  it  remains  in  the  hands  of  the 
owner,  is  not  the  subject  of  larceny.  By  that  statute  the  steal- 
ing of  certain  written  securities  was  made  larceny,  but  the  statute 
declared  that  the  money  due  thereon,  or  secured  thereby  and 
remaining  unsatisfied,"  should  be  taken  as  the  value  of  the  secu- 
rities stolen,  and  the  court  construed  the  statute  as  referring  to 
securities  which  were  valid  outstanding  securities,  and  which 
were  therefore  presumptively  of  the  value  of  the  sum  expressed 
therein,  which  could  not  be  true  of  unissued  instruments.     In 
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the  case  of  Hex  v.  Metoalf  (1  Moody's  Or.  Cas.  433),  which 
arose  under  Statute  7  and  8,  George  IV,  chapter  29  §  6  (which 
in  describing  the  instruments  which  are  subjects  of  larceny,  uses 
very  nearly  the  same  language  as  Statute  2,  George  II),  it  ap- 
peared that  the  prisoner  who  was  occasionally  employed  by  the 
prosecutors,  having  received  from  them  a  check  on  their  bankers, 
payable  to  a  creditor  for  the  purpose  of  giving  it  to  the  creditor, 
appropriated  it  to  his  own  use,  and  it  was  held  by  the  judges 
on  a  case  reserved  to  be  a  larceny  of  the  check.  The  same  point 
was  ruled  in  Reg.  v.  Heath  (2  Moody's  Or.  Cas.  33).  The  case  of 
People  V.  Loomis  was  clearly  not  a  case  of  larceny  within  the 
Sevised  Statutes.  It  does  not  control  the  question  now  before 
us,  which  depends  on  the  construction  of  the  words  "  money, 
funds,  credits  or  property,"  in  the  act  of  1875.  We  think 
the  cases  of  People  v.  Wiley,  and  CominonweaUh  v.  Rand, 
^upra,  support  the  conclusion  we  have  reached  on  this  branch 
of  the  case. 

There  was  no  error  in  admitting  in  evidence  the  affidavit  of 
Bork,  made  in  January  1876.  It  tended  strongly  to  establish 
his  fraudulent  purpose  in  directing  the  proceeds  of  the  twelve 
bonds  to  be  passed  to  the  credit  of  Lyon  &  Go. 

The  point  that  the  bonds  were  not  averred  in  the  indict- 
ment to  have  been  held  on  behalf  of  "  any  public  or  govern- 
mental interest,"  is  not  tenable.  The  bonds  of  a  city  which 
can  only  be  paid  by  taxation,  if  property  in  the  corporation, 
under  the  statute  of  1875,  although  unissued,  as  we  have  held, 
were  public  property,  and  were  mainly  held  for  a  "  public  or 
governmental  interest,"  whatever  this  somewhat  obscure  lan- 
guage may  mean,  and  it  was  not  necessary  to  aver  what  is 
necessarily  implied,  in  the  description  in  the  indictment.  So 
also  it  was  unnecessary  that  the  indictment  should  allege  that 
the  bonds  were  negotiable.  This  was  matter  of  description. 
The  indictment  alleges  that  the  bonds  were  the  property  of  the 
city,  and  if  the  truth  of  this  averment  depended  upon  their 
negotiable  or  non-negotiable  character,  the  question  could  be 
made  on  the  trial,  and  could  not  be  raised  by  demurrer,  or  on 
motion  in  arrest  of  judgment. 
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We  find  no  error  in  the  record,  and  the  conviction  should 
therefore  be  affirmed. 
All  concur  except  BAPAjiLo,  J.,  absent. 
Judgment  affirmed. 


Kersey  Coates,  as  Assignee,  etc..  Respondent  v.  The  First 
National  Bank  op  Emporia  et  al..  Appellants. 

On  August  1, 187B,  the  M.  Bank  of  Kansas  City  had  a  balance  to  its  credit 
in  the  hands  of  D.,  L.  &  Co.,  its  agenta  and  oorrespondenta  in  the  citj  of 
New  York.  M.  was  a  depositor  in  said  bank,  and  it  was  on  that  daj  in- 
debted  to  him  in  the  sum  of  $5,000.  M.  was  also  a  depositor  with  D.,  L. 
&  Go.  It  was  the  practice  of  the  parties,  founded  on  a  prior  agreement, 
for  the  M.  Bank,  at  the  request  of  M.,  to  provide  funds  for  his  account 
with  D.,  L.  &  Co.,  hj  ordering  the  latter  to  transfer  from  its  account  to 
that  of  M.  such  sums  as  it  was  directed  by  M.  to  remit.  In  accordance 
with  this  agreement  and  custom  M.,  on  July  80, 1878,  wrote  to  the  M. 
Bank  to  remit  $5,000  to  D.,  L.  &  Go.  for  his  credit  and  charge  his  account 
with  the  same.  This  letter  was  received  by  the  M.  Bank  ,  it  thereupon 
charged  M.  with  the  $5,000  and  credited  itself  therewith  and  also  credited 
D.,  L.  &  Co.  with  the  same  amount,  and  on  August  first  mailed  to  M.  a 
letter  stating  it  had  remitted  for  his  credit  the  sum  required.  On  the 
same  day  it  sent  to  D.,  L.  &  Go.  a  paper  signed  by  its  proper  officers 
directing  that  firm  to  "  pay  to  the  order  of  credit,  M.  $5,000."  A 
formalletter  of  advice  was  also  sent  to  D.,  L.  &  Go.  in  the  same  envelope. 
On  August  8,  the  M.  Bank  assigned  all  its  property  to  plaintiff  for  the 
benefit  of  creditors .  On  August  5.  plaintiff  notified  D. ,  L .  &  Go.  by  tele- 
gram of  the  assignment,  which  notice  was  received  by  that  firm  about 
two  hours  before  receipt  of  the  letter  of  advice  and  order.  In  September 
plaintiff  demanded  payment  of  the  apparent  balance,  which  D.,  L.  &  Co. 
refused  to  pay  over.  In  an  action  to  recover  the  same,  held^  that  the 
transaction,  as  between  the  parties,  amounted  to  an  assignment  to  M.  as  of 
August  1,  of  $5,000  of  the  indebteduessof  D..  L.  &  Co.  to  the  M.  Bank  ; 
that  it  was  not  essential  to  a  valid  transfer  that  D.,  L.  &  Go.  should  be 
apprised  of  it ;  that  plaintiff,  as  voluntary  assignee,  occupied  no  better 
position  than  his  assignor ;  that  the  paper  directing  payment  sent  by  the 
M.  Bank  to  D.,  L.  &  Co.  was  not  intended  or  delivered  as  a  bill  of  ex- 
change and  was  not  a  necessary  act  so  far  as  title  was  concerned,  but  was 
effectual  only  as  a  voucher  or  notice  of  the  rights  of  M. ;  and  that  the  lat- 
ter was  entitled  to  the  sum  in  question. 
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Atey-Qtni  v.  Q,  L,  Ins,  Co.  (71  N.  Y.  825 ;  27  Am.  Rep.  55),  PHtue  v. 

0.  Bank  Corp.  (L.  R.,  8  App.  Caa.  825),  distinguished. 
Coateg  y.  First  Nat,  Rk  (15  J.  &  S.  822),  reversed. 

(Argaed  November  17, 1882 ;  decided  Janaary  16.  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supe- 
rior Court  of  the  city  of  New  York  entered  upon  an  order  made 
the  first  Monday  of  March,  1881,  which  affirmed  a  judgment 
in  favor  of  plaintiff,  entered  upon  the  report  of  a  referee.  (Re- 
ported below,  15  J.  &  S.  322.) 

The  controversy  came  up  on  interpleader  proceedings, 
directed  in  an  action  brought  by  Kersey  Coates  as  assignee 
of  the  Mastin  Bank  against  Bobert  W.  DonneU,  Leonidas 
M.  LawBon  and  George  £.  Simpson,  to  recover  a  balance 
claimed  to  be  in  their  hands,  growing  out  of  collections  for,  and 
deposits  made  with  them,  by  the  Mastin  Bank  in  the  course  of 
its  business  of  banking.  The  following  are  the  material  facts : 
The  Mastin  Bank  is  a  corporation  under  the  laws  of  the  State 
of  Missouri,  and  until  its  assignment  to  the  plaintiff^  transacted 
business  at  Kansas  Oity  in  that  State.  On  the  third  day  of 
August,  1878,  it  assigned  its  entire  property  to  the  plaintiff  in 
trust  for  the  benefit  of  creditors.  Before  that  time,  and  up  to, 
and  including  August  5,  1878,  the  said  Robert  W.  DonneU, 
Leonidas  M.  Lawson  and  George  E.  Simpson,  bankers  in  New 
York  city  under  the  firm  name  of  DonneU,  Lawson  &  Co., 
were  agents  and  correspondents  of  the  Mastin  Bank,  and  as 
appeared  by  their  books  were  then  indebted  to  it.  On  the  fifth 
of  August  the  plaintiff  notified  them  by  telegram  of  the  assign- 
ment, and  in  September,  demanded  payment  of  the  apparent 
balance;  they  refused,  saying  that  the  Emporia  Bank  and 
Jenkins  W.  Morris  were  entitled  to  it.  He  then  commenced  this 
action,  and  upon  their  application,  the  defendants  were  allowed 
to  pay  into  court  the  money  claimed,  and  have  substituted  in 
their  place  as  defendants,  the  "  First  National  Bank  of  Emporia," 
and  Jenkins  W.  Morris,  and  others  (who,  having  made  default, 
need  not  be  mentioned),  and  be  thereupon  discharged  from 
liability  to  the  plaintiff,  or  to  either  of  these  substituted  defend- 
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ants.  This  order  was  complied  with,  and  the  defendants,  the 
"First  National  Bank  of  Emporia"  and  Jenkins  W,  Morris, 
answered,  claiming  the  whole  of  said  money,  then  amounting  to 
$10,023.89,  lipon  these  grounds,  viz. :  prior  to,  and  on  the  first 
day  of  August  aforesaid  they  were  depositors  in  the  Mastin  Bank> 
and  it  was  then  indebted  to  each  in  the  sum  of  $5,000.  They 
were  also  depositors  with  Donnell,  Lawson  &  Co.,  and  the 
practice  between  that  firm  and  this  bank  and  Morris  was  for 
the  Mastin  Bank  at  the  request  of  the  Emporia  Bank,  or  Morris, 
to  provide  funds  for  their  account  and  credit  with  Donnell, 
Lawson  &  Co.,  by  ordering  the  latter  to  transfer  from  its 
account  and  credit  to  the  credit  of  either  of  these  defendants,  as 
the  case  might  be,  such  sums  as  the  Mastin  Bank  was  directed 
by  its  depositor  to  remiti  This  practice  was  founded  on  a  prior 
agreement,  and  on  the  30th  of  July,  1878,  in  accordance  with 
it  and  the  usual  course  of  business  between  the  parties,  Morris, 
under  the  name  of  the  "  Salina  Bank  "  (in  which  he  did  busi- 
ness), -svrote  the  Mastin  Bank  to  ^' remit  $5,000  to  Donnell,. 
Lawson  &  Co.,  New  York,  for  our  credit,  and  charge  our  account 
for  the  sama."  This  was  received  by  the  Mastin  Bank,  and  it 
then  charged  the  Salina  Bank  $5,000  at  the  same  time  crediting 
itself  therewith  as  paid  to  the  Salina  Bank,  and  also  crediting 
Donnell,  Lawson  &  Co.  the  sanie  amount,  and  charging  itself 
in  their  account.  On  the  first  day  of  August  the  Mastin  Bank 
wrote  the  Salina  Bank,  under  that  date,  "  your  favor  of  the  30th 
received ;  we  remit  Donnell,  Lawson  &  Co.,  New  York,  for 
your  credit,  $5,000,"  the  letter  was  mailed  on  the  same  day.  A 
like  course  was  pursued  in  regard  to  a  remittance  of  $5,000 
requested  by  the  Emporia  Bank,  under  date  of  July  31.  On 
the  same  day  the  Mastin  Bank  sent  to  Donnell,  Lawson  &  Co., 
a  paper  signed  by  its  proper  oflScer,  in  these  words :  "  $5,000. 
Pay  to  the  order  of  credit,  the  First  National  Bank  of  Empo-. 
ria,  Kansas,  $5,000,"  and  another  similar  order,  save  in  the  name 
which  read  "  J.  W.  Morris."  A  formal  letter  of  advice  to 
Donnell,  Lawson  &  Co.,  as  to  each  order,  was  placed  in  the 
same  envelope.  These  papers  reached  that  firm  on  the  fifth  day 
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o{  August,  and  about  two  hours  after  the  receipt  of  notice  of 
the  assigament  to  the  plaintiff. 

JRastus  S.  S<m8(mh  for  appellants*  A  chose  in  action  maj 
be  assigned  by  parol.  {TreaooU  v.  Hvll^  17  Johns.  384; 
Ford  V.  Stewarty  19  id.  842 ;  Reml  v.  AlbeHs,  66  Barb.  862 ; 
Dawson  v.  Cbfo,  16  Johns.  64 ;  Sheridcm  v.  Mayor^  68  N. 
Y.  30 ;  Lcmrmce  v.  Fox,  20  id.  268 ;  Ms  v.  Fmch,  6  Johns. 
194 ;  2  Mass.  86 ;  4  id.  608 ;  1  Dall.  189 ;  1  Bosw.  &  Pull. 
447 ;  1  Johns.  Ca.  61,  411 ;  Da/waon  v.  Oolea^  16  Johns.  64.) 
The  terms  of  this  contract  had  been  assented  to  by  the  bank 
and  defendants,  and  were  therefore  binding  upon  them.  (3 
Johns.  634 ;  37  N.  Y.  325 ;  19  id.  310 ;  48  id.  614 ;  Eisley  v. 
Phomix  jBk.y  83  id.  S18.)  The  letter  was  a  valid  assignment 
in  law,  the  orders  were  but  incidental.  (  Young  v.  Second  Ward 
£k.j  14  Bep.  448.)  The  orders  amount  to  an  equitable  assign- 
ment. {Sill  V.  Miller,  76  N.  Y.  82 ;  1  Parsons  on  N.  &  B. 
14,  [2d.ed.]  62;  1  Barb.  454;  16  Johns.  60;  19  id.  342- 
95  ;  Voorhees'  Code  [8th  ed.],  112,  note  9 ;  68  N.  Y.  30 ; 
Ford  V.  Anglerodt,  87  Mo.  63 ;  MandeviUe  v.  Wodsh,  5 
Wheat  277 ;  GhrutinoH  v.  RusaeUy  14  Wall.  69 ;  MoLoon  v. 
Lmgnist,  4  Benedict,  9 ;  Walker  v.  Mauro,  18  Mo.  664 ; 
McLean  y.  Weidemeyner,  26  id.  366 ;  Seaiey  v.  Dugdale,  34 
id.  99 ;  24  id.  517 ;  LaugKLin  v.  Fairbanks,  8  id.  367 ;  Rog- 
ers V.  Oasndl,  68  id.  689 ;  2  Greenl.  on  Ev.,  §  109 ;  iSW^  v. 
Morris,  4  Simmons,  607 ;  Bispham's  Eq.  [2d.  ed.]  221 ; 
Teates  v.  OroAoes,  1  Vesey  Jr.  279-280 ;  Biron  v.  Ca/rvalko, 
4  M.  &  0.  -702 ;  Munger  v.  J^iannon,  61  K  Y.  251,  256, 257 ; 
Lowery  v.  Steward,  25  id.  239  ;  Morton  v.  NayUyr,  1  Hill,  583.) 
The  orders  not  being  bills  of  exchange,  an  oral  acceptance 
was  good.  {McMenomy  v.  Ferrers,  3  Johns.  82-83  ;  Hossack 
V.  Rogers,  6  Paige,  415 ;  HaU  v.  City  of  Buffalo,  1  Keyes,  193  ; 
Vreeland  v.  Blunt,  6  Barb.  182;  Weston  v.  Barker,  12 
Johns.  276 ;  Gcmfidd  v.  Munger,  id.  346 ;  2  Story  Eq.  Juris., 
§§  972,  1039,  1040,  1041,  1042,  1044,  1048,  1067.)  These 
orders  were  but  banker's  checks,  and  in  equity,  as  between 
drawer  and  defendants,  are  assignments  or  appropriations  of  so 
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much  of  the  fnnd^  and  the  bank  on  which  they  were  drawn  is 
liable  to  the  holder.  {McOrade  v.  Oerma/ii  Samnga  B*k^  4 
Mo.  App.  330,  401 ;  Price  v.  Bcmnister^  3  Q.  B.  D.  669 ; 
Morton  v.  Tayl&r,  1  Hill,  583  ;  Bradley  v.  Raot^  6  Paige,  632 ; 
PhUUpa  V.  Stagg^  2  Edw.  Ch.  108 ;  MarahaU  v.  Meech^  51 
N.  T.  140;  Alger  v.  Soott^  64  id.  14;  Brovm  v.  Mayor^  48 
Snp.  Ct.  22 ;  Jones  v.  Mayo7*j  47  Supr.  Ot.  242 ;  Field  v. 
Mayor,  2  Seld.  179 ;  Risley  v.  Phcmix  Bh,  83  N.  Y.  318.) 
The  plaintiff  took  by  the  assignment  to  him  the  assets  of  the 
Mastin  Bank,  subject  to  all  liens  thereon,  and  equities  exist- 
ing in  favor  of  the  creditors  of  the  bank.  (1  Paige,  126 ;  11  id. 
21 ;  3  Sandf .  Ch.  333 ;  1  Barb.  486 ;  2  Story  Eq.  Juris., 
§  1228 ;  Mitford  v.  Mitford,  9  Ves.  100 ;  Jewson  v.  Movlson, 
2  Aik.  417;  WorrdLw.  MwrUr,  1  P.  WUl.  459;  Mr.  Cox's 
note ;  Peak  v.  LigJUoUer,  1  Madd.  Ch.  346 ;  Orami  v.  MiMs, 
2  Ves.  &  B.  309 ;  Ohapma/n  v.  Tanner^  1  Vernon,  267.)  There 
is  no  difference  between  an  assignment  for  the  benefit  of 
creditors  under  the  statute  and  an  assignment  under  the  Bank- 
rupt Law.  {Bayley  v.  OreenUaf,  7  Wheat.  54,  55 ;  Oreen  v. 
Demos,  10  Humph.  [Tenn.]  371 ;  RoberU  v.  Corhin  dh  Oo., 
26  Iowa,  327 ;  Clark  v.  Mauran,  8  Paige,  373 ;  Bradley  v. 
Rooty  5  id.  632.)  The  assignment  to  plaintiff  is  void  under 
the  laws  of  this  State.  The  defendants  are  not  residents  of  this 
State  nor  of  Missouri.  (Wliarton  on  Conflict  of  Laws,  §§  353, 
348a ;  Masehman  v.  Cain,  34  Barb.  66  ;  7  Wall.  U.  S.  151.)  An 
assignment  made  in  another  State  will  not  be  held  valid  when  it 
conflicts  with  laws  of  the  State  where  it  is  sought  to  be  en- 
forced. (Story's  Conflict  of  Laws,  §  844;  Bryan  V^.  Breshin, 
26  Mo.  423 ;  Kdly  v.  Orapo,  45  N.  T.  94 ;  Holmea  v.  Remr 
sen,  20  Johns.  264.)  Contracts  in  regard  to  personal  property, 
if  against  the  laws  of  the  State  where  it  is  situated,  or  repug- 
nant to  the  policy  of  such  State,  will  not  be  held  valid.  (Story's 
Conflict  of  Laws,  244 ;  Zipc&y  v.  Thompson,  1  Gray  [Mass.], 
243;  PrazierY.  Fredericks,  4Zabriskie,  166;  Smithy.  Union 
Bk.  of  Georgetoton,  6  Pet.  518 ;  12  Wheat.  259 ;  Burr  on  As- 
signments [2d  ed.],  366 ;  Olyphant  v.  Atwood,  4  Bosw.  461 ; 
Ilibernia  Nai.  Bk.  v.  LaeomJ),  84  K  Y.  367.)    Wlien  the 
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orders  were  delivered  by  the  Mastin  Bank  to  the  public  mails, 
that  constituted  delivery  to  the  defendants.  {Ba/rry  v.  Equit- 
able  Life  Lis,  Co.,  69  N.  Y.  694;  11  id.  441 ;  22  id.  527;  36 
id.  307 ;  1  Par.  on  Cont.  [6th  ed.],  484 ;  2  id.  582 ;  Vassar  v. 
Comp.,  11  N.  Y.  441;  Minnesota  Oil  Co,  v.  CoJUer  Lead  Co., 
4  Dillon,  431 ;  Jofmson  v.  Sharp,  31  Ohio,  611 ;  Longstrass 
V.  O&rmtm  Ins,  Co.,  48  Mo.  201 ;  6  Wend.  188 ;  1  B.  &  Ad. 
681 ;  1  Mo.  App.  585;  86  N.  Y.  307.) 

George  H,  Adams  for  respondent  The  alleged  assignment 
was  never  made,  was  never  an  enforceable  contract  in  Mis- 
souri, but  constituted  a  contract  or  transfer  or  assignment  only 
in  New  York,  and  must  be  judged  by  the  laws  of  New  York, 
{Cook  V.  Moffat,  5  How.  [U.  S.]  295 ;  6  Peters,  635  ;  Story  on 
Conflict  of  Laws,  §  287 ;  Z^v.  AS^Ki^*,  33  N.  Y.  616;  Cookv.^ 
Litohfidd,  5  Seld.  280,  290 ;  Hyde  v.  Ooodnow,  3  Coms.  270 ; 
Lavyrenoe  v.  Bassett,  5  Allen,  140 ;  Lunt  v.  B^k  of  N.  A.,  49 
Barb.  221.)  The  assignment  to  the  respondent  operated  as  a 
valid  and  complete  assignment  of  the  debtor's  property  situated 
in  New  York.  {Ackerman  v.  Cross,  54  N.  Y.  29  ;  Boese  v. 
fin^,  78  id.471.)  The  drafts  are  clearly  bills  of  exchange. 
(Byles  on  Bills,  1,  128;  Story  on  Bills,  §  60;  Chitty  on  Bills, 
§  182;  WeOs  v.  Brigham,  6  Oush.  6 ;  Michigan  Rk  v.  Eld/red^ 
9Wall.544,547;iE'ttw(Wv.  tt^Kinjrit^iS,  9  0.  B.  570 ;  Jf(?rm  v. 
Lee,  2  Ld.  Bajtnond,  1396 ;  1  Daniel  on  Negotiable  Instru- 
ments, §  35;  RisUg  v.  PhmJia^  Bk,  88  N.  Y.  318.)  The 
drafts  did  not  constitute  an  equitable  assignment.  {Christmas 
V.  RusseU,  14  Wall.  84;  Eisley  v.  Phcmix  Bk,  83  N.  Y.  318 ; 
Mandeville  v.  Welsh,  5  Wheat  277,  286 ;  Dickey  v.  Harmon, 
1  Cranch  0.  0.  201 ;  Strain  v.  Oourdin,  11  Bank.  Keg.  156 ; 
Randolph  v.  Conley,  id.  296 ;  Winter  v.  Drury,  5  N.  Y.  525, 
630;  Tyler  v.  Govld,  48  id.  682 ;  Luwt  v.  Bk  of  N.  A.,  49 
Barb.  221 ;  Rosenthal  v.  Mastin  B%  21  Alb.  L.  J.  28 ;  Atey^ 
Oen.  V.  Ins.  Co.,  71  N.  Y.  325 ;  Bk  of  Commerce  v.  Bogy, 
44  Mo.  13 ;  EinAaU  v.  Donald,  20  id.  677 ;  Ford  v.  AngeOyrodt, 
37  id.  50 ;  Burnett  v.  CrandaU,  63  id.  410 ;  Walker  v.  Maura, 
SioKBLs— Vol.  XLVI.        4 
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18  id.  564;  Bi^yan  v.  BriAane^  16  id.  423 ;  MoOrade  v.  Germ. 
S^vgaJns.,  4  Mo.  App.  330.) 

Danfobth,  J.  The  question  was  whether  the  defendants 
were  entitled  to  have  the  money  in  the  hands  of  Donnelly 
Lawson  &  Co.  applied  in  discharge  of  their  claims,  or  whether 
it  should  be  paid  to  the  plaintifE.  The  learned  referee  held  in 
'  favor  of  the  plaintiff,  and  his  decision  has  been  approved  by 
the  General  Term. 

In  this  conclusion  there  was  error.  It  seems  to  be  well  set- 
tled that  a  mere  check  or  draft  does  not  operate  as  an  assign- 
ment or  appropriation  of  the  drawer's  deposit  in  favor  of  the 
payee  before  acceptance  by  the  bank  (Harris  v.  Clark^  3  N. 
Y.  93 ;  Atty,  O^rd.  v.  Continental  Life  Ins,  Oo.y  71  id.  325  ;  27 
Am.  Eep.  55),  but  the  doctrine  has  not  been  extended  beyond 
instruments  of  that  character,  drawn  in  the  ordinary  form ;  nor 
to  a  transaction  not  restricted  to  the  very  terms  of  such  paper. 
The  subject  was  recently  before  us  in  Risley  v.  The  PhoB/nioi 
Bank  of  ike  Oity  of  New  York  (83  N.  Y.  318 ;  38  Am.  Eep. 
421),  and  it  was  held  in  substance  that  when  in  addition  to 
the  check  there  was  an  oral  agreement  between  the  drawer  and 
payee,  by  which  the  former  for  a  valuable  consideration,  agreed 
to  assign  so  much  of  the  indebtedness  of  the  bank  to  him  as 
was  represented  by  the  check,  and  the  check  was  given  to  en- 
able the  payee  to  collect  and  recover  the  portion  of  the  debt 
assigned,  the  agreement  operated  as  an  assignment,  and  was 
sufficient  to  vest  in  the  payee  a  title  to  that  portion  of  the  debt. 
There  was  in  that  case  presentation  of  the  check  and  demand 
of  payment  before  the  adverse  claim  attached,  and  so,  as  the 
jury  found,  notice  of  the  transfer ;  but  that  question  is  unim- 
portant here,  for  the  position  of  the  plaintiff  as  a  voluntary 
assignee  for  the  benefit  of  creditors,  is  no  better  than  that  of 
his  assignor  (2  Story's  Eq.  Jur.  [10th  ed.],  §  1228 ;  Burrill  on 
Assignments  [2d  ed.],  483),  and  it  was  not  essential  to  a  valid 
disposition  of  the  claim  that  Donnell,  Lawson  &  Go.  should 
liave  been  apprised  of  it.  {M^dr  v.  Sohenoky  3  Hill,  228 ; 
Beckmth  v.  Union  Bwnky  9  N.  Y.  211 ;  Bradley  v.  Booty  5 
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Paige,  632.)  The  only  object  of  notice  is  to  pat  the  debtor  on 
hifl  guard  against  dealing  with  the  assignor  on  the  belief  that 
he  still  continued  the  owner  of  the  debt  (Gra/oea  v.  Woodbury^ 
4  Hill,  659 ;  Beckwith  v.  Union  Banky  supra^  Baker  v.  Kenr 
woHky,  41  N.  Y.  216 ;  Martin  v.  Kv/nzmvileTy  87  id.  896.) 
The  notice  actually  given  was  sufficient,  however,  even  to  bind 
Donnell,  Lawson  &  Co,  They  received  it  before  the  claim 
of  Coates  was  made  known,  much  less  assented  to ;  for  it 
should  be  observed  that  information  given  by  him  in  August 
was  merely  that  he  had  been  appointed  assignee  of  the 
bank,  and  that  an  assignment  had  been  made.  The  speci&c 
fund  was  not  demanded  until  September,  long  after  ad- 
vices had  been  received  as  to  the  claim  of  the  Emporia  Bank, 
and  the  letter  and  order  from  the  Mastin  Bank.  During  all 
that  time  they  retained  the  money^  made  no  offer  to  return  the 
draft  or  order,  claimed  that  the  ;fund  belonged  to  these  defend* 
ants,  and  now  by  bringing  it  into  court,  subject  it  to  equitably 
distribution.  Under  such  circumstances  notice  pendente  lite 
even  is  sufficient. 

The  question  would  be  different  if  there  were  two  honafde 
purchasers  for  value,  claiming  the  same  fund,  but  as  there  are 
not  we  are  to  look  at  the  transaction  as  between  the  Mastin 
Bank  and  its  corresponding  banks,  the  "  Emporia  Bank ''  and 
the  "  Salina  Bank  "  (or  Morris),  and  as  they  stand  oa  the  same 
ground  it  will  be  convenient  to  speak  of  one  only  — the  Em- 
poria Bank. 

I  am  unable  to  see  why,  on  the  first  day  of  August,  there  was 
not  a  complete  and  consummated  contract  between  that  bank 
and  the  Mastin  Bank.  The  Mastin  Bank,  up  to  that  day,  owed 
the  Emporia  Bank,  and  was  requested  to  pay  its  debt  by  trans- 
ferring funds  then  with  Donnell,  Lawson  &  Co.  They  say  by 
letter,  '^  we  will  do  so,"  at  once  cliarge  the  Emporia  Bank,  and 
credit  themselves  with  $5,000 ;  on  the  same  day,  by  letter, 
they  inform  the  Emporia  Bank  that  this  has  been  done,  and  in 
fact  they  direct  Donnell,  Lawson  &  Co.  to  "  pay  to  the  order 
of  credit,  the  Emporia  Bank,"  the  sum  named.  The  Emporia 
Bank  also  credited  the  Mastin  Bank  with  it.    These  circum- 
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stances  in  the  condact  of  both  parties  establish  an  agreement, 
the  effect  of  which,  as  between  the  Mastin  Bank  and  the  Em- 
poria Bank,  was  to  estop  the  former  from  setting  np  that  so 
much  of  the  credit  to  which  they  were  before  entitled  from 
Donnell,  Lawson  &  Co.  did  not  belong  to  the  Emporia  Bank, 
and  the  Emporia  Bank  from  saying  that  so  much  of  the  debt 
before  dne  from  the  Mastin  Bank  to  it  had  not  been  extin- 
guished. {AUm  Y.  Culver,  3  Den.  284r-292.)  Written  out, 
the  contract  indicated  by  the  bank  entries  and  the  correspond- 
ence is  one  of  assignment  of  so  much  of  the  credit,  or  fonds 
then  to  its  credit  with  Donnell,  Lawson  &  Co.,  to  the  Emporia 
Bank,  and  a  discharge  of  a  debt  dae  by  it  to  that  bank.  The 
whole  was  completed  the  moment  the  letter  of  the  Mastin  Bank 
to  the  Emporia  Bank  was  placed  in  the  post-office.  {Graves  y. 
American  jSb.  Bk,,  17  N.  Y.  205  ;  Brogden  v.  Metropolitan 
My.  Co.,  L.  E.,  2  App.  Cas.  666, 692 ;  Ex  par U  Hwrria,  L.  R., 
7  Gh.  App.  696 ;  Barry  v.  Equitable  Life  Assurance  Society, 
59  K  Y.  587,  594 ;  Wayne  Go.  Savings  Bh.  v.  Low,  81  id. 
566  ;  37  Am.  Kep.  533.) 

Nothing  further  remained  to  be  done.  If  the  Mastin  Bank 
could  transfer  the  fund,  it  did  transfer  it  by  those  acts.  The 
paper  which  is  called  a  draft  needed  no  indorsement  by  the 
Emporia  Bank,  nor  was  it  intended  for  its  hands.  It  was  not 
delivered  to  any  one  as  a  bill  of  exchange,  nor  did  it  require 
acceptance  by  the  drawees.  {Morton  v.  Naylor,  1  Hill,  584 ; 
Lowery  v.  leeward,  25  N.  Y.  239.)  It  indicated  to  Donnell, 
Lawson  &  Go.  an  act  to  be  done,  but  it  was  not  a  necessary 
act  so  far  as  title  was  concerned,  and  was  effectual  only  as  a 
voucher  {Lowery  v.  Steward,  supra),  or  notice  of  the  rights  of  the 
Emporia  Bank ;  it  did  not  confer  or  establish  any.  As  between 
these  parties  the  credit  or  funds  had  ceased  to  be  the  property 
of  the  Mastin  Bank.  The  Emporia  Bank  was  no  longer  cred* 
itor,  because  it  was  paid.  The  credit,  or  right  to  call  upon 
Donnell,  Lawson  &  Go.  for  the  same  amount,  was  the  means 
of  payment. 

In  the  ordinary  case  of  a  check  or  bill  of  exchange  the  banker 
determines  whether  the  state  of  his  customer's  account  will  jus- 
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tify  him  in  complying  with  the  request  to  pay.  But  if  he  pays 
he  does  so  from  his  own  money.  Here  by  the  act  of  the  cus- 
tomer, the  title  to  the  account  itself  had  passed  from  him,  and 
the  check,  or  order,  as  it  may  more  properly  be  called,  was,  be- 
tween the  customer  and  the  assignee  —  the  Emporia  Bank,  of 
no  importance.  The  bankers,  by  virtue  of  the  assignment, 
owed  the  money  specified  in  the  account,  to  the  Emporia  Bank, 
and  it  was  not  a  matter  as  to  which  they  had  any  discretion  to 
exercise.  True,  before  notice  they  might  have  paid  to  the  cus- 
tomer, or  to  his  order,  but  that  feature  is  not  in  the  case.  The 
conduct  of  the  parties  here  had  the  same  effect  as  the  transac- 
tion suggested  by  Lord  Maitbfisld  in  Iie(xth  v.  Hall  (2  Eose, 
271),  viz.  :  "  If  two  men  agree  for  the  sale  of  a  debt,  and  one 
of  them  gives  the  other  credit  in  his  book  for  the  price,  that 
may  be  a  very  good  assignment  in  equity,"  and  is  within  the 
doctrine  which  upholds,  as  a  sufficient  assignment,  an  agree- 
ment that  a  debt  owing  shall  be  paid  out  of  a  specific  fund  be- 
longing to  the  debtor,  or  an  order  given  by  him  to  his  creditor 
upon  a  third  person  owing  money  or  having  funds  belonging 
to  the  giver  of  the  order,  directing  such  person  to  pay  the  cred- 
itor out  of  such  funds.  {Bvm  v.  CarvcHho^  4  M.  &  C.  690.) 
That  case  is  quite  in  point.  The  facts  were  that  one  Fortunate 
gave  to  Bum,  his  creditor,  an  order  upon  Kego,  his  agent,  who 
then  held  goods  or  money  of  his  (Fortunato's),  directing  him 
(Rego)  to  pay  Bum  his  debt.  Bum  sent  the  order  to  Eego, 
but  before  it  reached  him  Fortunate  became  bankmpt,  and  his 
assignees,  Garvalbo  and  others,  insisted  that  because  notice  of 
the  transaction  had  not  reached  Bego  before  the  act  of  bank- 
ruptcy by  Fortunate,  the  goods  or  funds  remained  subject  to 
the  order  and  disposition  of  Fortunate,  as  apparent  owner  at 
the  time  of  the  act  of  bankruptcy,  and  the  assignees  were  en- 
titled thereto.  But  it  was  held  that  Bum  was  the  true  owner 
and  had  a  good  title  as  against  the  assignees. 

In  the  case  before  us,  as  in  that,  there  was  an  existing  fund 
in  the  agent's  hands,  and  a  distinct  contract  by  the  debtor  with 
its  creditor,  to  discharge  the  liability  out  of  that  fund,  and  to 
give  directions  for  that  purpose.    That  in  this  case  directions 
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were  sent  to  the  agent  by  the  debtor,  and  in  the  one  cited,  by 
the  creditor,  can  make  no  difference.  In  neither  case  did  it 
reach  tiie  agent  before  assignment. 

I  have  not  overlooked  the  contention  of  the  respondent  that 
the  entries  were  mere  matter  of  book-keeping  for  the  conven- 
ience of  the  bank.  It  might  be  so  if  they  stood  alone.  But 
taken  in  connection  with  the  letters  between  the  parties,  and 
the  order  and  letter  of  advice  sent  to  Donnell,  Lawson  &  Co., 
they  are  equivalent  to  an  actual  transfer  of  credit,  or  account ; 
to  an  assignment,  therefore,  at  least  in  equity,  of  the  fund  in 
the  hands  of  Donnell,  Lawson  &  Co.  Somewhat  similar  cir- 
cumstances were  considered  in  Prince  v.  Oriental  Bank  Corp. 
(L.  R.,  3  App.  Cas.  326),  and  were  held  insufficient  to  charge 
the  bank  making  them,  but  it  was  on  the  ground  that  the  banks 
whose  acts  came  in  controversy  were  in  substance  the  same, 
each  being  a  branch  of  one  bank,  yet  the  court  assume  that  it 
would  be  otherwise  if  the  parties  were  distinct,  and  the  tran- 
sactions had  been  communicated  to  the  plaintiff —  the  party 
in  interest,  and  in  that  case  that  the  party  making  them  would 
be  estopped  from  saying  it  did  not  hold  the  money  in  question 
to  his  account.  "  But,"  they  say,  "  no  such  communication 
was  made,  and  before  any  thing  was  known  beyond  the  walls 
of  the  bank  itself,"  the  order  was  canceled  and  withdrawn ; — 
citing  Simson  v.  Ingham  (2  Barn.  &  Ores.  65)  where  it  was 
held  that  the  entries  by  bankers  in  their  own  books  did  not 
amount  to  a  complete  appropriation  until  that  fact  was  commu- 
nicated to  the  party  to  be  affected  by  it. 

In  Prate  v.  Foote  (9  N.  Y.  463)  the  plaintiff,  a  private 
banker,  was  held  charged  as  on  an  agreement  by  entries  made 
in  the  books  of  his  bank,  although  not  communicated  to  the  de- 
fendant, and  the  latter  was  relieved  from  an  obligation  by  rea- 
son of  them.  In  the  case  before  us  the  entries  were  preceded 
by  the  letter  of  the  Emporia  Bank,  requesting  a  transfer  of 
credit,  accepted  by  the  Mastin  Bank,  and  the  books  made  to 
conform  thereto.  Taken  tc^ther  they  conclude  the  Mastin 
Bank  and  of  course  its  voluntary  assignee.  They  show  an  in- 
tention on  its  part  to  transfer  to  the  Emporia  Bank  a  specific 
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amoant  of  the  fund  on  deposit  with  Donnell,  Lawson  &  Co.; 
and  this  fact  also  distingnishee  the  case  from  Attomey-General 
V.  CorUinental  Life^  Ina,  Co.  (fxt^prd)  on  which  the  respondent  so 
earnestly  relies  (see  observations  of  OflURCH,  Ch.  J.,  p.  331),  and 
as  that  intention  was  carried  out  by  the  communication  between 
the  parties  and  the  instructions  given  to  Donnell,  Lawson  &  Co., 
the  Mastin  Bank  did  not  thereafter  ^^  retain  any  control  over 
the  fund,  any  authority  to  collect,  or  any  power  of  revocation." 
Therefore  the  claim  of  the  defendants  can  be  supported  with- 
out departing  from  the  principle  upon  which  both  the  cases 
last  referred  to,  and  Christmas  v.  liusadl  (14  Wall.  84),  also 
cited  by  the  respondent,  were  decided. 

It  follows  that  the  fund  did  not  pass  to  the  assignee. 
{Sopkins  V.  BanJcSy  7  Cow.  650 ;  Muir  v.  Sahencky  stipra  / 
Osbam  v.  ThomaSy  46  Barb.  614.)  The  assignment  to  him  is 
dated  August  3 ;  it  purports  to  transfer  the  property  ^'  and 
credits"  of  the  Mastin  Bank ;  of  course  it  speaks  as  of  the  day 
of  its  date,  and  on  that  day  the  credit  in  question  was  not  its 
property.  It  could  not  withdraw  or  change  its  application  and 
so  revive  its  indebtedness  to  the  Mastin  Bank,  or  that  of  the  de- 
fendants to  itself.  It  does  not  appear,  however,  that  the  Mas- 
tin  Bank  undertook  to  again  deal  with  this  fund,  or  to  assign 
it  to  its  trustee,  nor,  if  it  had  been  possible  to  do  so,  that  it 
undertook  to  deprive  the  defendantsiof  the  benefit  of  the  con- 
tract under  which  they  claim.  It  follows  from  these  observa^ 
tions  that  the  learned  referee  erred  in  finding  that  the  money 
in  question  passed  by  assignment  to  the  plaintiff,  and  that  the 
defendants  were  not  its  owners.  The  facts  upon  which  the 
question  turns  are  not^isputed,  and  we  reach  this  conclusion 
without  impairing  the  rule  which  in  case  of  conflicting  evidence 
makes  the  decision  of  the  trial  court  binding  updn  an  appellate 
tribunal.  The  learned  counsel  for  the  plaintiff  urges  that  there 
is  a  yariance  between  the  defendants'  answer  and  their  proofs, 
but  it  is  not  suggested  that  such  objection  was  taken  upon  the 
trial,  and  it  cannot  be  successfully  raised  now  for  the  first  time. 
{FUeh  V.  Rathhun,  61  N.  T.  579.) 

The  judgment  appealed  from  and  that  entered  upon  the 
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report  of  the  referee  should  be  i*eversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

All  concur,  except  Bapallo,  «i.,  absent.. 

Judgment  reversed* 


The  Bane  of  Oswego,  Appellant,  v.  "William  H.  Doyle  et  aL, 

Impleaded,  etc.,  Respondents. 

WarehooBemen  are  liable  for  losses  occasioned  by  innocent  mistakes  on 
their  part  In  delivering  goods  to  those  not  entitled  to  receive  them. 

Plaintiff  and  the  firm  of  C.  A.  &  Co.,  of  which  firm  defendant  C.  A.  was 
a  member,  entered  into  an  agreement  by  which  the  former  agreed  to  ad- 
vance money  to  purchase  a  cargo  of  wheat  at  Toledo,  Ohio,  the  same  to 
be  consigned  to  plaintiff  at  Oswego,  and  held  by  it  as  security  for  the  ad- 
vances. In  pursuance  of  the  agreement  the  wheat  was  purchased  and 
shipped  on  board  a  schooner,  of  which  defendants  were  joint  owners. 
The  bill  of  lading  provided  for  the  delivery  of  the  wheat  to  plaintiff, 
and  was  indorsed  over  and  delivered  to  it  on  payment  by  it  for  C.  A.  & 
Go.  of  a  draft  drawn  upon  and  accepted  by  that  firm.  On  arrival  of  the 
schooner  at  Oswego,  C.  A.  reported  it  to  plaintiff's  cashier,  who  consented 
that  the  wheat  might  remain  on  board  the'  vessel.  Of  this  arrangement 
the  defendants,  other  than  G.  A.,  had  no  knowledge.  A  portion  of  the 
cargo  was  sold  and  delivered  on  orders  of  plaintiff;  the  balance  was  re- 
moved and  disposed  of  without  its  consent  or  knowledge  by  G.  A.  &  Go. 
In  an  action  to  recover  the  value  of  the  balance  so  taken,  keld^  that 
defendants  were  liable  ;  that  conceding  their  liability  as  common  carriers 
had  ceased,  as  to  which  quare,  before  the  wheat  in  question  was  re- 
moved, they  were  liable  as  warehousemen. 

(Argued  Ndvember  24,  1882  ;  decided  January  16,  1883.) 

Appeal  from  judgment  of  the  General  Terra  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  entered  upon  an  order 
made  Octobef  28,  1881,  which  affirmed  a  judgment  in  favor 
of  defendants,  entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  recover  the  value  of  a  quantity 
of  wheat  alleged  to  have  been  delivered  to  defendants,  as  com- 
mon  carriers,  for  transportation,  and  which  they  refused  to  de- 
liver  to  plaintiff,  the  consignee.  The  defendants  were  the 
owners  of  the  schooner  ^^  Cheney  Ames."    At  the  same  time 
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defendant  Doyle  with  Cheney  Ames,  Warren  C.  Pratt  and 
Goman  Ames  were  co-partners  under  the  name  of  "  Cheney 
Ames  &  Co."  and  as  such  were  proprietors  of  a  grain  elevator 
and  warehouse  known  as  the  "Keciprocity  Elevator,"  in 
Oswego,  and  carried  on  business  as  millers,  warehousemen  and 
commission  merchants  in  said  city.  In  November,  1875,  Cheney 
Ames  &  Co.  procured  the  plaintiff  to  advance  money  for  the 
purpose  of  paying  for  a  cargo  of  wheat  to  be  purchased  at 
Toledo,  less  ten  per  cent  of  the  purchase-price,  which  was  to  be 
paid  by  Ames  &  Co.  as  a  margin.  The  wheat  was  to  be  con- 
signed to  plaintifE  at  Oswego  and  held  by  it  as  security  for  the 
sum  advanced.  In  pursaance  of  the  arrangement,  about  seven 
thousand  six  hundred  and  eighty  bushels  of  wheat  were  pur- 
chased by  parties  in  Toledo  at  the  request  of  Ames  &  Co.  and 
delivered  on  board  the  said  schooner  on  the  20th  of  November, 
and  plaintiff  paid  a  draft  drawn  on  Ames  &  Co.,  and  accepted 
by  them  for  the  purchase-price,  less  the  ten  per  cent,  which  was 
paid  by  tliat  firm.  The  bill  of  lading  provided  that  the  wheat 
was  to  be  delivered  to  the  plaintiff,  and  the  bill  was  duly 
indorsed  and  delivered  to  it.  The  schooner  arrived  at  Oswego 
with  her  cargo  on  the  26th  of  November,  and  her  arrival  was 
immediately  reported  to  the  plaintiff's  cashier,  Lathrop,  by 
Cheney  Ames.  Lathrop  asked  what  he  should  do  with  the 
wheat,  and  was  told  by  Ames  tliat  the  schooner  was  not  ready 
to  unload ;  that  on  account  of  her  draught  of  water  she  could 
not  get  up  to  the  Reciprocity  elevator  and  would  require  to  be 
lightened.  Lathrop  replied  that  if  she  was  not  unloaded  soon 
she  must  have  a  harbor  insurance.  The  schooner  was  after- 
ward lightened  by  taking  from  her  about  three  thousand 
bushels  of  the  wheat,  which  were  sold  and  accounted  for  to 
plaintiff,  and  on  the  80th  day  of  November  the  schooner, 
with  the  remainder  of  the  wheat  on  board,  wad  towed  to  the 
wharf  in  front  of  the  Reciprocity  elevator  and  there  moored. 
Ames  &  Co.  procured  an  insurance  of  the  wheat  on  board  for 
one  month,  loss,  if  any,  payable  to  whom  it  might  concern, 
and  delivered  the  certificate  thereof  to  the  plaintiff,  who 
accepted  and  retained  the  same.  The  schooner  was  moored 
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where  she  lay  at  the  instance  of  Ames  &  Co.,  and  for  their 
accommodation,  to  enable  them  to  sell  the  wheat  from  it,  sub- 
ject to  the  plaintiffs  lien  and  upon  its  orders.  The  referee 
found  that  the  plaintiff  assented  that  the  wheat  might  remain 
in  the  vessel  for  that  purpose.  He  declined  to  find  that 
the  plaintiff  requested  that  it  should  so  remain,  and  he 
found  that  there  was  no  contract  to  that  effect,  and  no 
agreement  to  pay  the  owners  of  the  schooner  for  the  storage 
of  the  wheat  on  board  of  her  or  for  demurrage.  In  Janu- 
ary and  February,  while  the  schooner  was  lying  at  said 
wharf,  Ames  &  Co.  sold  about  two  thousand  five  hundred 
bushels  of  the  wheat.  These  sales  were  reported  to  the 
plaintiff;  the  price  of  each  parcel  was  paid  or  secured,  and 
thereupon  the  plaintiff  gave  to  Ames  &  Co.  an  order  on 
the  schooner  for  the  delivery  of  the  parcel  sold.  Prior  to  the 
23d  of  March,  1876,  at  what  time  it  did  not  appear,  Ames 
&  Co.  took  from  the  schooner  and  converted  to  their  own  use 
the  remainder  of  the  cargo,  without  the  knowledge  or  consent 
of  the  plaintiff.  The  master  did  not  report  to  the  plaintiff  the 
arrival  of  the  schooner  and  did  not  offer  to  deliver  her  cargo. 
The  referee  found  that  after  the  arrival  of  the  vessel  at  Oswego 
the  master  surrendered  the  entire  control  to  Cheney  Ames, 
and  thereafter  acted  under  his  direction.  The  defendant 
Doyle  resided  at  Youngstown,  Niagara  county,  and  was 
ignorant  of  the  storage  of  the  wheat  in  the  vessel  after  its 
arrival  in  Oswego. 

Further  facts  appear  in  the  opinion. 

Alhertus  Perry  for  appellant.  A  party  discounting  a 
draft  and  receiving  therewith  a  bill  of  lading  of  the  goods, 
against  which  the  draft  was  drawn,  deliverable  to  bis  order, 
acquires  a  special  property  in  them,  and  has  complete  right 
to  hold  them  as  security  for  the  acceptance  and  payment 
of  the  draft.  (Z>^»  v.  Nat.  Eoch.  B%  1  Otto,  618, 
630,  632;  First  Nat.  Rk  of  Toledo  v.  Shaw,  61  N.  Y. 
283.)  By  sending  an  account  of  purchase  to  Cheney  Ames  & 
Co.,  no  title  to  or  interest  in  the  wheat  was  transferred  to  them. 
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{J^etooomb  V.  £.  d&  (7.  H.  R.  Co.,  115  Mass.  230.)  As  the  bill 
of  lading  on  its  face  showed  that  the  title  to  the  wheat  was  in 
the  Second  National  Bank  of  Toledo,  it  would  have  passed  no 
title  to  Cheney  Ames  &  Co.  {Daws  v.  Perrm^  16  N.  T.  325 ; 
D(yu)8  V.  Greene,  24  id.  638,  640  ;  First  Nat.  Bk  of  Toledo 
V.  SAa/Wj  61  id.  283,  292.)  By  the  contract  of  the  master,  con- 
tained in  the  bill  of  lading,  he  was  bound  to  deliver  the  wheat 
to  the  plaintiif,  unless  prevented  by  the  excepted  perils,  the 
"dangers  of  navigation,  fire  and  collision."  (Abbott  on 
Shipping,  125  and  note ;  Hewitt  v.  Buck,  17  Me.  153 ;  1  Parsons 
on  Maritime  Law,  380,  382  and  not^.)  The  plaintifi  was  the 
consignee  of  the  cargo.  {JDavidsoro  v.  City  B^k,  57  N.  Y.  81,  85.) 
As  defendants  did  not  deliver  the  wheat  or  tender  a  delivery 
thereof  to  the  plaintiff,  their  liability  as  carriers  continued. 
{Gould  V.  Chopin,  20  N.  Y.  259 ;  1  Pars,  on  Ship,  and  Adm. 
222,  224 ;  1  Pars,  on  Mar.  Law,  152-154 ;  Hathom  v.  Ely,  28 
N.  Y.  78 ;  Segrna  v.  J^ed,  3  La.  Ann.  695  ;  Zinn  v.  N.  J, 
Sfmb't  Co.,  49  N.  Y.  442,  445 ;  Smith  v.  N.  <&  L.  R. 
R.  Co.,  7  Foster,  86;  Price  v.  Powell,  3  Comst.  322.) 
If  the  carrier  desires  to  terminate  his  liability  after  arriv- 
ing at  the  port  of  destination  with  the  goods,  he  must 
act  himself.  To  await  the  action  of  the  consignee  will 
not  avail.  {Zinfi  v.  JV.  J.  St'mbH  Co.,  49  N.  Y.  442, 
456.)  Even  if  the  plaintiff  had  been  in  fault  by  neglecting 
or  refusing  to  receive  the  wheat,  the  defendants,  in  order  to 
relieve  themselves  of  their  liability  as  carriers,  would  have 
been  bound  to  store  the  wheat  in  a  suitable  wai*ehouse  for  the 
use  of  the  plaintiff.  {Uawtham  v.  Ely,  28  N.  Y.  78,  81 ;  Zinn 
v.  N*  J.  Sf^mbH  Co.,  49  id.  442,  445 ;  Redmond  v.  Liverpool, 
N.  T.  <&  PhUa.  S.  Co.,  46  id.  578,  583.)  It  rested  with  defend- 
ants to  show  that  they  have  delivered,  or  that  they  were  ready  to 
deliver,  all  of  the  wheat  which  .they  received  at  Toledo,  and 
expressly  contracted  to  deliver  to  the  plaintiffl  (Story  on 
Bailm.,  §  520.)  If  defendants'  liability  as  carriers.had  terminated 
before  the  missing  wheat  was  taken,  they  remained  liable  as 
bailees  or  warehousemen.  {Rcvthom  v.  Ely,  28  N.  Y.  78 ; 
PlaM  V.  Hihbard,  7  Cow.  497,  §00,  and  note ;  Beardelee  v. 
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mchardaothy  11  Wend.  25 ;  Coleman  v.  Livingston^  4  J.  & 
8.  32 ;  affirmed,  56  K.  Y.  658 ;  Sohwerin  v.  McKie^  6  Robt. 
404;  affirmed,  51  N.  Y.  180;  BumeU  v.  N.  T.  C.H.Ji,  Co., 
45  id.  184 ;  Story  on  Bailm.,  §  450 ;  Willard  v.  Bridge,  4  Barb. 
361 ;  Collins  v.  Bums,  63  N.  Y.  1,  7.)  The  defendants  are 
responsible  for  the  negligence  or  misconduct  of  Ohenej  Ames. 
(1  Pars,  on  Mar.  Law,  94.) 

TF".  ff.  Kenyon  for  respondents.  The  referee  and  the  Gen- 
eral Term  having  found  that  the  plaintiff  waived  notification 
by  the  master  of  the  "  Cheney  Ames  "  of  the  arrival  of  the  ves- 
sel and  his  readiness  to  discharge  the  cargo,  the  decision  of  the 
General  Term  upon  this  question  of  fact  is  final  and  cannot  be 
reviewed  in  this  court.  (Code  of  Civil  Procedure,  §§  1337, 
1338 ;  Vermilyea  v.  Palmer,  52  N.  Y.  471-475,  476.)  The 
action  on  the  part  of  the  plaintiff  in  taking  possession  and  con- 
trol of  the  grain  on  shipboard  released  the  defendants  from 
all  obligations  as  common  carriers.  {Farmer  v.  B.  <&  S.  Z.  B. 
B.  Co.,  44  N.  Y.  505-611 ;  Tahor  v.  Taber,  35  Barb.  305 ;  Ide 
V.  Sadler,  18  id.  32-34,35.)  Where  goods  are  held  on  the  ves- 
sel at  the  port  of  delivery  by  arrangement  with  the  consignee, 
the  common  carrier  is  thereby  released  from  liability  as  such. 
{Putnam  Y.  Furman,  71  N.  Y.  590;  Hathom  v.  Ely,  28  id. 
78.)  The  respondents  are  not  liable  for  the  wheat  as  warehouse- 
men. {King  v.  Lennox,  19  Johns.  235,  236 ;  Tuckerman  v. 
Brown,  17  Barb.  192 ;  WiUiatns  v.  Nichols,  13  Wend.  58 ; 
1  Pars,  on  Shipping,  91,  93,  97  and  note  2.) 

Miller,  J.  The  plaintiff  in  this  action  claims  to  recover  the 
value  of  a  portion  of  a  cargo  of  wheat  which  the  defendants, 
as  common  carriers,  transported  from  Toledo  to  the  city  of  Os- 
wego, and  which  it  is  claimed  they  never  delivered  to  the  plaint- 
iff, who  was  the  consignee  of  the  wheat.  There  is  no  doubt  as 
to  the  fact  that  the  plaintiff  never  received  a  portion  of  the 
wheat,  and  the  principal  question  presented  upon  this  appeal 
relates  to  the  liability  of  the  defendants  for  its  non-delivery. 
It  appeared  upon  the  trial,  and  by  the  finding  of  the  referee. 
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that  Cheney  Ames,  one  of  the  defendants,  was  one  of  the  own- 
ers of  the  vessel  upon  which  the  wheat  was  transported,  and 
also  a  member  of  the  firm  of  Cheney  Ames  &  Co.,  who  were 
proprietors  of  the  elevator  and  warehouse  at  which  the  schooner 
was  moored;  and  that  prior  to  the  23d  of  March,  .1876,  said 
Cheney  Ames  &  Co.  had  taken  and  removed  from  the  schooner 
the  balance  of  the  wheat  remaining  on  board,  and  took  and  con- 
verted it  to  their  own  use,  without  the  knowledge  or  consent 
of  the  plaintiff.  On  the  last-named  day  plaintiff's  cashier  went 
on  board  of  the  schooner  and  demanded  the  wheat  of  the  mas- 
ter, who  then  and  there  informed  him  that  there  was  no  wheat 
on  board  to  answer  the  demand,  and  that,  therefore,  he  was 
unable  to  deliver  it. 

The  referee,  after  various  findings  of  fact,  found  as  a  con- 
clusion of  law  that  the  plaintiff  waived  a  formal  notice  and 
readiness  to  deliver  by  the  master,  by  consenting  to  treat  with 
Cheney  Ames  instead  of  the  master  in  relation  to  the  delivery 
of  the  said  wheat  under  a  bill  of  lading.  He  also  held  that 
the  vessel  was  ready  or  in  a  condition  to  be  unloaded,  after  it 
was  lightened  and  had  reached  the  wharf  where  it  was  moored, 
as  the  plaintiff  well  knew  by  communication  with  the  said 
Cheney  Ames,  and  that  by  its  consent  to  have  the  wheat  re- 
main longer  on  board,  the  plaintiff  released  the  defendants, 
the  Doyles,  from  their  liability,  under  the  bill  of  lading,  as 
common  carriers ;  that  Ames,  even  if  he  had  contracted  to 
store  the  wheat  in  said  vessel  after  its  arrival,  could  not  bind 
his  co-OMmers  by  such  contract  without  their  consent  or  author- 
ity, and  there  being  no  proof  of  any  agreement  or  consent  by 
such  co-owners  that  the  wheat  might  remain  on  board  the  vessel 
after  the  arrival  at  the  place  of  destination  they  are  not  liable 
to  the  plaintiff  as  warehousemen.  The  opinioii  of  the  General 
Term  holds  that  there  was  a  waiver  by  the  plaintiff  of  notice 
of  readiness  to  unload  and  deliver  the  wheat,  and  the  plaintiff 
having  had  notice  from  Ames  of  the  arrival  of  the  vessel,  and 
its  action  being  such  as  to  imply  its  assent  that  the  cargo  might 
remain  on  the  vessel,  the  liability  of  the  defendants  as  carriers 
was  terminated  and  the  wheat  remained  on  board  the  schooner 
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for  the  accommodatioQ  of  Cheney  Ames  &  Co.,  with  the  knowl- 
edge and  assent  of  the  plaintifi,  and  there  being  no  agreement 
on  the  part  of  the  defendants,  or  either  of  them,  to  store  the 
wheat,  and  none  on  the  part  of  the  plaintiJBf  to  pay  for  storage 
or  demnrrage,  the  Doyles,  not  being  parties  to  the  under- 
standing between  the  plaintiff  and  Ames,  in  pursuance  of 
which  the  wheat  remained  on  the  vessel,  are  not  liable  for  the 
loss. 

By  the  contract  contained  in  the  bill  of  lading  the  master 
was  bound  to  deliver  the  wheat  to  the  plaintiflE  unless  pre- 
vented by  the  dangers  that  were  excepted,  namely,  dangers 
of  navigation,  fire  and  collision.  He  failed  to  deliver  the 
wheat  as  required,  and  unless  some  lawful  cause  is  shown  his 
principal  should  be  held  liable  to  the  plaintiff  for  the  damage 
sustained  by  reason  of  non-delivery.  A  carrier  in  possession 
of  goods  intrusted  to  his  charge  remains  liable  as  insurer  until 
a  delivery  in  fact,  or  until  he  has  performed  some  act  which 
indicates  his  purpose  to  terminate  his  relation  as  carrier. 
{Qoold  V.  Chapin^  20  N.  Y.  259.)  If  he  does  not  deliver,  or 
offer  to  deliver,  which  the  law  esteems  equivalent  to  delivery, 
his  contract  is  not  fufiUed.  {Zinn  v.  New  Jersey  Steamboat 
Co.,  49  N.  Y.  442,  445 ;  10  Am.  Rep.  402  j  Pars,  on  Ship, 
and  Adm.  222,  224.)  He  may  also  relieve  himself  from 
liability  by  notifying  the  consignee  of  his  readiness  to  deliver. 

The  appellant's  counsel  claims  that  the  conclusion  of  the 
referee,  that  formal  notice  was  waived,  was  not  warranted  by 
the  evidence.  There  is  testimony  showing  that  Cheney  Ames 
informed  the  cashier  of  the  plaintiff  that  the  vessel  had  arrived, 
and  that  the  cashier  inquired  of  him  what  he  should  do  with 
the  wheat,  and  Ames  replied  that  the  vessel  would  have  to 
lighten  to  get  up  the  river  and  was  not  ready  to  unload  yet, 
and  that  the  cashier  then  said,  if  she  did  not  unload  imme- 
diately she  would  require  a  harbor  insurance,  that  he  wanted 
to  take  care  of  the  wheat,  to  which  Ames  replied,  that  she 
would  have  to  lighten  at  one  of  the  elevators  below  to  come 
up  to  one  of  their  elevators,  and  that  the  cashier  told  him  to 
bring  the  warehouse  receipts  to  him.     The  cashier  received 
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the  warehoase  receipts  for  the  grain,  which  was  taken  out  in 
lighters,  from  Cheney  Ames,  and  made  no  objection  and  gave 
no  direction  except  requiring  insurance.  H.e  also  received  a 
certificate  of  insurance  running  to  December  30th  following 
and  he  gave  to  Ames  orders  on  the  schooner  for  three  parcels 
of  grain  sold,  which  were  paid  for  to  him.  He  also  had  knowl- 
edge of  the  arrival  of  the  schooner.  Cheney  Ames  testified 
tliat  the  cashier  acquiesced  in  the  wheat  remaining  on  the 
vessel  and  it  remained  there  at  his  request.  There  is  no  direct 
proof  of  an  agreement  to  waive  notice  of  a  readiness  to  deliver, 
but  it  cannot  perhaps  be  insisted  that  there  was  no  evidence 
from  which  it  might  be  inferred  that  there  was  such  waiver, 
and  that  the  referee  was  not  justified  in  his  finding  in  this 
respect 

But,  even  if  there  was  a  waiver  of  such  notice,  we  do  not 
think  that  that  fact  is  to  control  the  disposition  of  the  case. 
The  testimony  of  Cheney  Ames  shows  that  when  the  agree- 
ment was  made  for  the  advancement  of  the  money  to  purchase 
the  wheat  it  was  understood  that  it  could  lay  in  the  schooner 
and  be  paid  for  as  it  was  taken  out.  This  agreement  was  car- 
ried out  in  part  by  the  payment  for  such  portion  of  the  wheat 
as  was  sold  and  disposed  of  at  the  time  when  delivery  was 
made,  and  under  the  arrangement,  as  well  as  under  the  legal 
obUgation  which  was  assumed  by  the  owners  of  the  schooner 
that  the  wheat  should  not  be  disposed  of  without  being  paid 
for.  This  was  an  important  element  in  the  contract  for  the 
security  of  the  advancement  made  by  the  plaintiff,  and  it  is 
fair  to  assume,  in  view  of  the  fact  that  the  bill  of  lading  was 
held  by  the  plaintiff  as  a  part  of  its  security,  that  but  for  this 
the  advancement  would  not  have  been  made* 

The  referee  has  found,  as  a  conclusion  of  fact,  that  the 
schooner,  with  the  balance  of  the  wheat,  was  moored  at  the 
instance  and  request  of  Cheney  Ames  &  Co.,  for  their  accom- 
modation, to  enable  them  to  sell  and  market  the  same  subject 
to  the  lien  of  the  plaintiff  and  its  order,  before  it  could  be  re- 
moved and  delivered  to  the  purchaser,  and  the  plaintiff  and 
Cheney  Ames  &  Co.  both  understood  and  assented  tliat  the 
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wheat  might  remain  in  the  vessel  for  that  purpose,  although 
there  was  no  binding  contract  to  allow  it  to  remain  for  any 
length  of  time,  or  any.  agreement  to  pay  the  owners  of  the 
schooner  compensation  for  the  storage  of  the  wheat  until  it 
could  be  discharged ;  but  we  are  unable  to  discover  any  direct 
evidence  which  establishes  an  arrangement  of  this  character 
between  the  plaintiflE  and  Cheney  Ames.  The  only  testimony 
bearing  on  the  subject  is  to  the  effect  that  Cheney  Ames  made 
the  arrangement,  and  it  does  not  appear  that  he  acted  directly 
for  the  firm  of  Cheney  Ames  &  Co.,  and  that  he  did  not  act 
for  the  owners  of  the  schooner.  In  the  absence  of  such  direct 
proof,  there  is  no  ground  for  claiming  that  there  was  proof  to 
sustain  the  finding  of  the  referee  in  this  respect.  The  most 
that  can  be  claimed  is  that  plaintiff  acquiesced  in  the  vessel 
remaining  where  she  was  moored,  and  this  fact  does  not  estab- 
lish that  the  wheat  remained  on  the  vessel  under  the  charge  or 
direction  of  Cheney  Ames  &  Co.,  or  that  they  had  control  of 
it.  It  may  also  be  remarked  that  the  conclusion  of  the  referee, 
that  the  vessel  was  ready  or  in  a  condition  to  unload  after  it 
was  lightened  and  had  reached  the  wharf,  and  the  plaintiff 
knew  it,  is  not  material ;  and  we  think  that  the  conclusion  that 
the  plaintiff  released  the  defendants  Doyles  by  its  consent  that 
the  wheat  should  remain  on  board  the  schooner  is  not  war- 
ranted and  was  erroneous. 

Even  if  the  wheat  was  ready  or  in  a  condition  to  be  unloaded 
and  the  plaintiff  knew  it,  it  does  not  follow  that  the  carrier  was 
released  from  his  duty  and  liability  to  moor  the  vessel  at  the 
wharf  and  to  deliver  or  offer  to  deliver  the  cargo  to  the  con- 
signee. A  tacit  consent  that  the  wheat  should  remain  on  board 
after  the  arrival  of  the  vessel  in  port  did  not  discharge  the 
original  undertaking,  as  it  was  proved  on  the  trial  tliat  the 
wheat  was  to  be  paid  for  when  delivered.  Such  being  the 
contract,  defendants  have  no  right  to  dispose  of  the  wheat 
although  they  had  offered  to  deliver  the  same  to  the  plaintiff, 
even  if  the  plaintiff  was  in  fault  by  neglecting  or  refusing  to 
receive  it.  The  carrier  to  relieve  himself  from  liability  was 
authorized  to  deposit  the  wheat  in  some  suitable  warehouse,  if 
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any  conld  be  found,  or  by  making  some  equivalent  disposition 
of  it  for  the  owner,  and  his  responsibility  as  carrier  continued 
until  this  was  done.  {Hatham  v.  Mj/j  28  N.  Y.  78, 81.)  Even 
if  the  defendants  did  at  any  time  relieve  themselves  from  lia- 
bility as  carriers,  it  is  not  shown  that  the  missing  wheat  was  not 
taken  from  the  vessel  before  that  time.  The  referee  finds  that 
at  what  time  or  times  it  was  take]^  from  the  vessel  does  not 
appear  in  evidence.  Cheney  Ames  swears  that  he  does  not 
loiow  whether  there  was  any  wheat  taken  out  before  January  11, 
1876,  and  for  any  thing  that  is  proved  the  wheat  may  have  been 
taken  and  converted  on  the  very  day  the  vessel  was  first  moored 
at  the  wharf,  when  the  liability  of  the  defendants  as  common 
carriers  was  in  full  effect  and  they  were  bound  to  deliver  to  the 
plaintiff  all  the  wheat  received  at  Toledo,  or  to  account  for  the 
same.  The  wheat  had  disappeared,  how  and  when  the  defend- 
ants had  it  in  their  power  to  show ;  and,  having  failed  to  deliver 
all  the  wheat  they  received,  every  presumption  is  in  favor  of 
the  plaintiff's  right  to  recover  for  the  missing  wheat.  Even  if 
it  can  be  held  that  in  any  way  the  defendants'  liability  as  car- 
riers was  terminated  before  the  missing  wheat  was  taken,  as 
they  still  retained  the  wheat  in  their  possession,  they  remained 
liable  as  bailees  or  warehousemen,  and  as  such  were  bound  to 
deliver  the  wheat  to  the  plaintiff  on  demand,  and  having  failed 
to  do  this  must  be  regarded  as  having  converted  it  to  their  own 
use,  unless  they  prove  it  was  lost  without  any  fault  on  their  part. 
{Hathom  v.  Bly,  28  K  Y.  78  ;  FlaU  v.  Htbbard,  7  Cow.  497 ; 
Bearddee  v.  Richwrdson^  11  Wend.  25.)  The  plaintiff  had 
assumed  to  control  the  disposition  of  the  wheat  from  the  begin- 
ning, had  never  authorized  the  defendants  to  deliver  it,  except 
upon  ifa  specific  order,  and  several  lots  were  delivered  in  that 
way.  This  was  the  contract  as  we  have  seen,  and  the  defendants 
were  not  discharged  from  it,  even  assuming  that  they  were 
relieved  from  liability  as  common  carriers.  This  was  not  the 
extent  of  their  duty ;  and  as  the  plaintiff  was  entitled  to  the 
wheat  it  is  not  apparent  why  the  defendants  were  not  liable  f or 
the  grain  in  their  possession  as  owners  of  the  schooner.  It  was 
their  duty  to  keep  the  control  of  it,  and  they  were  liable  for 
SicKELS  — Vor^  XLVI.        6 
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negligence  in  allowing  it  to  be  taken  and  converted.  If  they 
consented  that  the  property  should  remain  on  the  vessel  and 
were  relieved  thereby  from  their  liability  as  carriers,  the  schooner 
became  a  warehouse,  and  they,  being  the  owners,  were  liable 
either  in  one  capacity  or  the  other.  The  burden  of  proof  was 
upon  the  defendants  to  establish  that  they  were  without  fault 
after  demand  and  refusal,  and  they  were  bound  to  show  that 
they  exercised  ordinary  care  in  keeping  and  preserving  the  wheat 
until  called  for.  {Schwerin  v.  McKie^  5  Robt.  404;  affirmed, 
51  N.  Y.  180 ;  10  Am.  Rep.  581 ;  Bumdl  v.  N.  T.  C.  R.  E. 
Co,^  45  N.  Y.  184;  6  Am.  Rep.  61.)  Warehousemen  are  not 
only  liable  for  losses  occasioned  by  their  negligence,  but  for  those 
which  arise  from,  innocent  mistakes  in  the  delivery  of  goods  to 
persons  not  entitled  to  receive  them.  Although  it  does  not 
appear  that  there  was  any  agreement  on  behalf  of  the  own- 
ers of  the  vessel  for  the  storage  of  the  grain,  the  responsibihty 
of  the  defendants  as  warehousemen  arises  from  their  failure 
to  deliver  the  wheat  to  the  plaintiff  as  they  had  contracted  to 
do,  and  retaining  it  on  board  the  vessel.  This  created  a  lawful 
obligation  as  warehousemen,  and  it  was  not  necessary  that  the 
Doyles  should  consent  that  the  wheat  so  remain  in  order  to 
make  them  liable.  The  liability,  therefore,  does  not  rest  upon 
the  master  of  the  vessel  alone,  nor  are  the  defendants  relieved 
by  the  finding  of  the  referee  that  the  vessel  was  left  at  Oswego 
in  charge  of  Cheney  Ames.  The  contract  and  consideration 
paid  for  the  carriage  and  storage  of  the  wheat  was  a  single  one ; 
the  contract  for  storing  resulting  from  and  being  an  incident 
to  the  main  contract  for  the  carriage  of  the  same.  {Cary  v. 
a  ik  T.  R.  R.  Co.,  29  Barb.  35,  45 ;  45  N.  Y.  189.)  The  con- 
clusion of  the  referee  that  the  defendants  Doyles  were  relieved 
from  liability,  we,  therefore,  think  was  erroneous.  The  claim 
of  the  respondents'  counsel,  that  the  plaintiff  released  the  de- 
fendants from  all  duties  and  liability  as  common  carriers  by 
arranging  with  Cheney  Ames  &  Co.  that  the  wheat  should 
remain  on  the  vessel,  cannot  be  upheld,  and  the  discussion 
already  had  sufficiently  disposes  of  this  branch  of  the  case. 
None  of  the  authorities  cited  in  this  connection  sustain  the 
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position  that  under  circumstances  like  these  the  owners  of 
the  vessel  would  be  relieved  from  liability. 

The  other  questions  presented  by  the  respondents'  counsel 

have  been  considered  and  examined,  and  we  are  unable  to  find 

any  ground  upon  which  the  judgment  can  be  upheld,  it  should, 

♦therefore,  be  reversed  and  a  new  trial  granted,  costs  to  abide 

the  event. 

All  concur,  except  Rapallo,  J.,  absent. 

Judgment  reversed. 


JosiAH  D,  Payne,  as  Tnistee,  etc.,  Bespondent  v.  Elizabeth 

H.  Fbbeb  et  al.,  Appellants. 

Bj  an  agreement  between  co-partners  engaged  in  the  basiness  of 
banking,  each  of  whom  contribated  to  the  capital  of  the  firm,  it  was 
stipulated  that  each  partner  should  be  anowed  six  and  one-half  per  cent 
per  annum  on  the  average  amount  of  his  deposita,  and  if  either  should 
overdraw  his  account,  he  should  pay  interest  on  the  average  of  such 
overdrafts  at  the  rate  of  ten  per  cent  per  annum  during  the  continuance 
of  the  partnership.  F.,  one  of  the  partners,  overdrew  his  account,  and 
gave  to  plaintiff,  as  trustee  for  the  firm,  his  bond  and  mortgage  for  the 
balance  against  him,  as  shown  by  the  partnership  books,  interest  being 
charged  against  him  as  stipulated.  The  co-partnership  was  dissolved  by 
the  death  of  F.  In  an  action  to  foreclose  the  mortg^a^^e,  wherein  the  de- 
fense was  usury,  the  trial  court  found  that  the  agreement  was  not  a  device 
to  evade  the  usury  law.  Heldf  that  the  overdrafts  were  not  usurious 
loans,  that  the  agreement  was  in  effect  simply  that  the  partner  with- 
drawing funds  should  make  a  contribution  to  profits  equal  to  the  esti- 
mated earning  power  of  the  capital  withdrawn,  and  so  was  valid. 

When  the  partnership  was  formed  there  were  certain  notes  outstanding  in- 
dorsed by  F.  and  which,  as  between  him  and  the  makers,  were  for  him 
to  pay ;  these  were  taken  up  by  the  firm,  and  were  renewed  from  time  to 
time,  the  interest  being  charged  to  the  account  of  F.  at  the  stipulated 
rate,  and  the  advances  to  take  up  the  notes  were  finally  also  charged. 
Hdd,  that  these  advances  were  overdrafts  within  the  meaning  of  the  part- 
nership agreement  and  were  not  usurious. 

(Argued  November  22,  1882  ;  decided  January  16,  1883.) 

Appeal  from  an  oixier  of  the  General  Terra  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
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made  September  6,  1881,  which  reversed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  decision  of  tlie  court  on  trial  at 
Special  Term.     (Reported  below,  25  Hun,  124). 

This  action  was  brought  by  plaintiff,  as  "trustee  for  Schuyler 
Coimty  Bank,"  to  foreclose  a  mortgage  executed  by  George  Q. 
Freer  and  wife.     The  material  facts  are  stated  in  the  opinion. 

George  B.  Bradley  for  appellants.  The  finding  that  the  Hill 
notes  were  indorsed  by  Freer  and  discounted  at  ten  per  cent 
per  annum  by  the  bank,  were  so  discounted  under  a  usurious 
agreement,  was  justified  by  the  evidence  and  they  infected  the 
mortgage  with  usury  and  rendered  it  void.  {Haughtwout  v. 
Garrison,  69  N.  Y.  339;  Fiedler  v.  Darrin,  50  id.  437; 
Thurston  v.  Cornell,  38  id.  281 ;  Cope  v.  Wheder,  41  id.  309 ;  • 
Price  V.  Lyons  Bh,  33  id.  55 ;  Winsted  Bk.  v.  WSb,  39  id. 
325 ;  jSwartwood  v.  Payne,  19  Johns.  294 ;  WiHiame  v. 
/S^wm,  2  Duer,  52 ;  Jones  v.  Sake,  2  Johns.  Cas.  60;  Wilkie 
V  Roosevelt,  3  id.  66 ;  PraU  v.  Elkvns,  80  N.  T.  198- 
202 ;  Wyeth  v.  Braniff,  84  id.  627 ;  Jackson  v.  Packard,  6 
Wend.  415 ;  Fvlto7i  Bk,  v.  Benedict,  1  Hall,  480 ;  Williams 
V.  Fitzburgh,  37  N.  Y.  446 ;  Bice  v.  Welling,  5  Wend.  397 ; 
Hammond  v.  Hopping^  13  id.  511 ;  Newell  v.  Doty,  33  N. 
Y.  83 ;  Gerwig  v.  Sitterly,  56  id.  214 ;  Patterson  v.  BirdsaU, 
64  id.  294.)  The  finding  by  the  court  on  the  question  of  the 
purpose  and  intent  of  the  bank  in  taking  the  rate  of  ten  per  cent 
per  annum  in  discounting  the  Hill  notes  is  conclusive.  {Bergin 
V.  Wemple,  30  N.  Y.  319, 324 ;  Baldwin  v.  Van  Dusen,  37  id. 
487,  490 ;  Borst  v.  Spelman,  4  id.  284 ;  Reformed  P.  Z>. 
Church,  etc,,  v.  Brmon,  24  How.  76,  86 ;  Stale  of  Michigan,  v. 
Phosnix  Bk,,  33  N.  Y.  10 ;  Crocker  v.  Crocker,  31  id.  507 ; 
Thompson  v.  Bank  of  B.  N.  A. ,  82  id.  1,  7 ;  Fahbri  v.  Kalh- 
fleisch,  52  id.  28  ;  Taylor  v.  O^lcsU  58  id.  262,  265-6 ;  Meyor  v. 
Lalhrop,  73  id.  321 ;  Cox  v.  James,  45  id.  658,  659,  660 ;  Cas- 
well V.  Davis,  58  id.  223, 229.)  The  insertion  of  the  word  "ex- 
change," in  the  checks  charged  to  Freer  for  the  forbearance,  did 
not  aid  the  plaintiff.  {Price  v.  Lyons  Bk,,  33  N.  Y.  55  ;  S,  C, 
30  Barb.  85 ;  Cope  v.  Wheeler,  41  N.  Y.  303, 309.)    The  agree- 
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ment  to  take  ten  per  cent,  its  computation,  and  securing  it  by 
the  mortgage,  being  done  by  the  firm  understandingly,  estab- 
lishes the  intent  to  violate  tlie  statute.  {J^riedle?*  v.  Darrin,  50 
N.  Y.  437 ;  Tyng  v.  Com.  Warehouse,  68  id.  308.)  The  stat- 
ute of  usury  does  not  permit  a  firm,  pursuant  to  agreement^  to 
loan  to  one  of  the  members  its  money  at  any 
rate  of  interest  in  excess  of  that  authorized  by  law,  and  a  con- 
tract for  that  purpose  is  invalid.  {Melville  v.  Am.  Benefit  B. 
As8n.j  33  Barb.  103 ;  Herbert^  etc,,  v.  Kervton  Building  <&  S, 
Assn.,  11  Bush  [Ky.],296 ;  Milis  v.  Salisbury  B.  cfe  Z.  Assn., 
75  N.  C.  292;  Columbia  B.  L.  Assn.  v.  Bollinger,  12  Richard- 
son's Eq.  124;  Bv4ldvng  L.  Assn.  v.  Dorsey,  15  S.  C. ;  Tyler 
on  Usury,  288-9 ;  Cotton  v.  Dunham,  2  Paige,  267 ;  Morse  v. 
Wilson,  4  Term  R.  353  ;  Cole  v.  Reynolds,  18  K  T.  77.)  A 
firm  may  deal  with  one  of  its  members  as  well  as  with  a  stran- 
ger, and  for  that  purpose  its  existence  with  its  own  rights  and 
interests  distinct  from  tliose  of  the  respective  members  is  recog- 
nized. {Cole  V.  Beynolds,  18  N.  Y.  77 ;  Walker  v.  Wadt,  50 
Vt.  668;  Seighaain&r  v.  WeisseifJxym,  20  N.  J.  Eq.  172; 
Taumsend  v.  Ooewey,  19  Wend.  424, 430 ;  Pars,  on  Part.  240, 
241;  Story's  Eq.  Jur.,  §  680;  Eingslamd^.  Braisted,  2  Lans. 
20.)  A  firm  cannot  lawfully  charge  its  member  greater  than 
the  legal  rate  for  money  loaned  by  it  to  such  member,  where 
the  amount  and  such  rate  are  payable  at  all  events,  and  not 
dependent  upon  the  trade  or  profits.  {MelvUle  v.  A.  B.  B. 
Assn.,  83  Barb.  103 ;  Herbert  v.  K  B.  <&  8.  Assn.,  11  Bush, 
296 ;  Evam  v.  Negley,  13  S.  &  R.  218,  222-3 ;  Tyler  on 
Usury,  289;  Quackenbtish  v.  Le^ma/rd,  9  Paige,  334,  346; 
Morse  v.  Wilson,  4  Tenn  R.  353,  356 ;  Braynard  v.  Eop- 
pock,  7  BoBW.  157 ;  affirmed,  32  N.  Y.  571 ;  Tyler  on  Usury, 
284-297 ;  Murm  v.  Commission  Co.,  15  Johns.  44,  56 ;  Jones 
V.  Hope,  2  Johns.  Cas.  60 ;  Wilkie  v.  Boosevdt,  3  id.  66 ; 
Williams  v.  Storm,  2  Duer,  52 ;  Clark  v.  Sisson,  22  N.  Y. 
312 ;  4  Duer,  408 ;  Tiedrnami  v.  Ackerm^m,  16  Hun,  307.) 

J.  McGhii/re  for  respondent.    All  moneys  received  by  the 
Schuyler  County  Bank,  whether  by  deposit  or  otherwise,   be- 


46  Payne  v.  Fbebb  et  aL  [Jan., 

opinion  of  tlie  Court,  per  Finch,  J. 

came  the  property  and  effects  of  the  firm,  {^tna  Nat.  Bk. 
V.  Fourth  Nat  Bk,,  46  N.  Y.  82;  Ca/rroU  v.  C(me,  40  Barb. 
22D ;  Marsh  v.  Oneida  Central  Bk.y  34  id.  298 ;  Commercial 
Bk.  V.  Hughes^  17  Wend.  95.)  An  agreement  between  partners, 
or  members  of  an  association,  that  one  of  the  co-partners  or  mem- 
bers may  draw  and  use  a  part  of  the  co-partnership  f  onds  and 
pay  for  the  use  of  such  sum  an  amount  in  excess  of  lawful  in- 
terest is  not  of  itself  an  usurious  agreement,  but  one  that  is 
valid  and  may  be  enforced.  (Silver  v.  BameSy  6  Bing.  N.  C. 
180 ;  DeUmo  v.  Wdd^  6  Allen,  9 ;  Farredy  v.  Hemdan^  1 
Jacob,  144;  Tyler  on  Usury,  185;  Burbridge  v.  Cotton^  8 
Eng.  L.  &  Eq.  57  ;  Qow  on  Partnership  [2d  ed.],  28 ;  End- 
erly  v.  Gilporiy  5  B.  &  Ad.  954 ;  Morris  v.  King^  2  Burr. 
891 ;  Johnson  v.  P.  B,  Assn.,  2  Quarterly  L.  J.  347 ;  Hed 
Bk.  Bldg.  cfe  L.  Assn.  v.  Patterson,  27  N.  J.  Eq.  223 ; 
Massey  v.  Citizen^  Bldg.  Assn.,  22  Kans.  624.)  The 
firm  would  be  liable  for  all  debts  contracted  to  depositors.  The 
overdrafts  mentioned  in  the  contract  would  necessarily  be  made 
from  money  placed  there  by  depositors,  which  the  firm  would 
be  under  obligation  to  pay  when  demanded,  or  from  the  capi- 
tal of  the  bank ;  hence  the  capital  of  the  firm  by  the  overdrafts 
miglit  be  placed  in  hazard,  and  for  that  reason  the  transaction 
would  not  be  usurious.  (Tyler  on  Usury,  185,  186 ;  Qua^k- 
enbush  V.  Leonard,  9  Paige,  346.)  A  balance  for  which  suit 
may  be  brought  need  not  be  a  final  or  general  balance  of  all 
the  partnership  accounts  after  a  dissolution,  but  it  is  sufficient 
if  it  embraces  a  settlement  of  particular  matters  or  a  balance 
of  specific  things  which  the  partners  agree  to  arrange,  and  so 
far  as  the  specific  matters  embraced  are  concerned,  it  is  con- 
clusive between  the  parties.  {Coffin  v.  Brian,  11  Eng.  Com. 
Law,  35 ;  Brierly  v.  Oripps,  32  id.  833 ;  Carr  v.  Smith,  5  Q.  B. 
128 ;  Clark  v.  Dibble,  16  Wend.  601 ;  Oridley  v.  Dale,  4 
Comst.  486 ;  CoUyer  on  Part.,  §  269 ;  Eriglis  v.  Fumiss,  2 
Abb.  Pr.  333  ;  Boutan  v.   Bouton,  40  How.  Pr.    217.) 

Finch,  J.     Three  persons  formed  a  co-partnership  for  the 
purpose  of  transacting  a  banking  business,  under  the  name  and 
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style,  as  a  firm,  of  the  Schuyler  County  Bank.  The  terms  of 
their  agreement  were  fixed  by  written  articles,  providing'  that 
the  mode  of  conducting  their  business  should,  as  far  as  possi- 
ble, be  like  that  adopted  by  regular  banks ;  and,  among  other 
usual  and  ordinary  provisions,  containing  one  out  of  which 
has  grown  the  present  litigation.  It  was  stipulated  that  '*'  to 
each  or  either  of  said  co-partners  there  shall  be  allowed  a  rate 
of  six  and  one-half  per  cent  on  the  average  amount  of  his  de- 
posits, to  be  computed  on  the  first  Monday  of  January  in  each 
and  every  year,  and  on  overdrafts  either  and  each  who  may 
overdraw  his  accounts  shall  pay  interest  on  the  average  of 
such  overdrafts  at  the  rate  of  ten  per  cent  per  annum,  to  be 
computed  and  paid  on  the  said  first  day  of  January  in  each 
year,  but  in  this  connection  it  is  understood  that  neither  of  said 
co-partners  shall  overdraw  his  account  in  said  bank  without 
the  consent  of  the  other  partnera."  The  capital  stock  of  the 
firm,  which  was  thus  organized  in  1873,  and  was  to  continue 
for  ten  years,  was  fixed  originally  at  $30,000,  to  be  contrib- 
uted in  equal  proportions  by  each  of  the  co-partners,  either  in 
cash,  "  or  in  good  genuine  notes  bearing  seven  per  cent  in- 
terest," George  G.  Freer  deposited  his  note  for  the  $10,000 
of  capital  to  be  contributed  by  him ;  and  Payne  and  Pellet, 
the  other  two  partners,  either  did  the  same  thing,  or  paid 
in  their  capital  in  cash  ;  the  evidence  leaving  room  for  a  pos- 
sible doubt,  and  the  adverse  parties  here  disagreeing  on  the 
subject.  The  capital  was  afterward  increased,  and  other  part- 
ners admitted,  who  contributed  smaller  amounts  and  in  un- 
equal proportions,  which  seem  to  have  been  paid  in  cash. 
For  a  time  Freer's  account  with  the  firm  showed  a  balance 
to  his  credit,  but  in  June  of  the  first  year  the  balance  sliif  ted, 
and  his  debtor  account  ip  the  ndain  steadily  increased.  This 
result  occurred  in  two  ways ;  by  his  checks  drawn  upon  the 
firm  which  were  paid  when  no  funds  stood  to  his  credit  on 
his  individual  account,  and  by  the  payment,  or,  as  it  is  claimed 
on  one  side,  by  the  discount  of  notes  upon  which  Freer  was 
liable  either  as  maker  or  indorser,  when  the  balance  of  account 
was  against  him.     This  indebtedness  increased,  notwithstand- 
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ing  the  annual  credit  of  dividends,  until  in  November  of  1876 
the  Balance  against  him,  as  shown  by  the  books  of  the  part- 
nership, was  over  $50,0u0,  and  on  the  tenth  of  that  month  he 
gave  to  Pajme,  one  of  the  partners,  as  trustee  for  the  firm,  his 
bond  and  mortgage  for  $52,383.  The  business  continued 
thereafter  imtil  April,  1878,  when  the  co-partnership  was  dis- 
solved by  the  death  of  Freer.  Thereafter  Payne,  as  trustee, 
began  a  foreclosure  of  the  mortgage  by  suit  in  equity,  alleg- 
ing simply  a  default  and  no  special  needs  of  the  partnership, 
and  seeking  no  final  accounting.  The  principal  defense  was 
usury,  and  it  is  that  which  presents  the  important  question  as 
to  which  the  courts  below  have  differed ;  the  Special  Term  sus- 
taining the  defense  as  to  the  notes,  and  the  General  Term  re- 
jecting it  wholly. 

As  between  a  banking  firm  and  a  depositor  not  a  member  of 
the  firm,  an  overdraft  is  a  loan.  The  payment  of  the  latter's 
check  when  no  funds  stand  to  his  credit  is  an  advance  by  the 
firm  of  its  own  money,  for  the  repayment  of  which,  with  the 
lawful  interest,  the  customer  is  liable.  It  is  payable  absolutely 
and  in  full,  without  abatement  or  contingency,  and  so  consti- 
tutes a  loan  in  all  its  characteristics.  If  more  than  the  legal  rate 
of  interest  is  agreed  upon  and  paid,  the  borrower  loses  the  ex- 
cess above  such,  legal  rate,  and  if  the  contract  stands  and  is  car- 
ried out  the  loss  is  absolute  and  certain.  But  the  situation 
changes  when  the  person  making  the  overdraft  is  a  member  of 
the  firm  which  advances  it.  If  he  is  charged  merely  the  legal 
rate  of  interest  while  the  net  profits  of  the  business  are  larger, 
to  the  extent  of  his  overdraft  he  has  withdrawn  his  own  capi- 
tal while  sharing,  as  if  he  had  not,  in  the  profits  earned  by  the  re- 
mainder. If  his  overdraft  equals  his  capital,  his  entire  contribution 
as  partner  to  the  profits  earned  would  be  six  percent,  while  that 
of  his  co-partners  might  be  ten  or  twenty  per  cent,  and  equality 
of  division  would  be  a  wrong  and  injustice  to  them.  By  such 
process  he  could  lend  his  capital  withdrawn  by  overdraft,  and 
with  the  six  per  cent  thus  earned  pay  the  interest  on  the  over- 
draft, and  then,  out  of  the  partnership  profits,  get,  not  only  law- 
ful interest  upon  his  share  of  the  capital,  but  a  proportionate  part 
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of  the  excess  earned  by  the  capital  of  his  associates,  and  so  re- 
ceive profits  to  the  earning  of  which  he  had  contributed  noth- 
ing; reap  where  he  had  not  sowed.  Instead  of  such  an  ar- 
rangement the  associates  would  be  likely  to  dispense  with  the 
costly  and  useless  co-partner,  and,  borrowing  at  six  per  cent  an 
amount  equal  to  his  capital,  pay  but  lawful  interest  for  its  use, 
and  keep  the  excess  of  earnings  for  themselves  instead  of  be- 
stowing it  as  a  gratuity.  Wlien,  therefore,  a  banking  firm  is 
organized,  equality  and  justice  require  that  this  possible  evil 
should  in  some  manner.be  prevented.  It  may  be  accomplished 
by  provisions  which  forbid  overdrafts.  But  is  that,  necessarily, 
the  sole  remedy  ?  If  every  overdraft  is  charged  with  a  rate  of, 
interest  which  equals  the  rate  of  profit,  or  as  nearly  so  as  can 
be  estimated  in  advance,  the  inequality  and  injustice  is  re- 
dressed. But  if  such  an  arrangement  is  a  loan,  in  any  just  and 
proper  sense,  and  the  rate  allowed  is  interest  for  the  use  of 
money,  the  transaction  is  usurious;  and  right  here  comes  the 
collision  of  the  respective  litigants.  Is  such  an  arrangement, 
therefore,  a  loan  of  which  usury  can  be  predicated  ?  If  the 
partner  who  makes  the  overdraft  is  a  borrower  he  is,  at  least, 
that  kind  of  a  borrower  who  to  some  extent  borrows  of  himself. 
He  has  an  interest  in  the  fund  which  he  receives  and  whatever 
he  pays  goes  in  part  to  himself.  This  fact  interweaves  his  debt, 
so  far  as  it  is  one,  with  the  business  results  and  risks.  To  call 
his  overdraft,  a  loan,  and  hold  it  tainted  with  usury  is,  in  prac- 
tical e£Eect,  to  say  that  one  may  take  usury  of  himself.  As  a 
borrower  he  is  a  victim  of  usury,  while  as  a  lender  he  is  one 
of  the  usurers.  One  who  has  paid  usurious  interest  may  sue  to 
recover  it  back,  but  if  he  has  paid  it  to  himself  jointly  with 
others,  his  co-partners,  he  must  sue  himself  jointly  with  them 
if  he  sues  the  firm.  Such  an  action  would  be  at  least  a  novelty. , 
The  taking  of  usury  corruptly  and  in  violation  of  the  statute  is 
a  criminal  offense.  If  tliis  overdraft  was  a  usurious  loan  the 
offense  was  committed  by  the  firm.  It  was  done  in  pursuance 
of  an  agreement  in  which  all  joined.  If  there  was  crime  in  it 
all  were  criminals  alike,  and  yet  one  of  the  three  must  be 
held  guiltless,  although  equally  guilty  with  the  rest,  or  else  be 
SiCKELs  —  Vol.  XLVI.         7 


50  Patnb  v.  Fbbbb  et  al.  [Jan., 

Opinion  of  the  Court,  per  Finch,  J. 

convicted  of  taking  usury  of  himself.  The  difficulties  thicken 
as  we  examine  the  transaction  more  closely  and  trace  out  its  ul- 
timate results.  It  is  said  that  the  advance  to  Freer  was  a  loan 
because  both  principal  and  interest  were  payable  absolutely  and 
without  contingency  by  the  borrower.  But,  disregarding  for 
the  present  the  subsequent  promise  contained  in  the  mortgage, 
and  confining  our  attention  to  the  nature  of  the  overdrafts,  let 
us  inquire  when  and  how  the  advance  was  payable.  The  pro- 
vision for  interest  implies  credit  given  for  some  length  of  time, 
although  no  time  was  expressly  named.  But  the  agreement 
provides,  first,  that  each  co-partner  shall  be  allowed  interest  on 
the  average  amount  of  his  deposit,  ^^  to  be  computed  on  the 
first  Monday  of  January  in  each  and  every  year."  That  neces- 
sarily means  each  and  every  year  during  the  continuance  of  the 
partnership  and  until  its  close,  and  dictates  the  mode  of  keep- 
ing the  individual  accounts.  And  in  like  manner  the  stipula- 
tion that  ten  per  cent  should  be  charged  on  the  permitted 
overdrafts,  to  be  computed  and  paid  "  on  the^a^^  first  of  Janu- 
ary in  each  year,"  means  each  year  during  the  continuance  of 
the  partnership,  and  necessarily  implies  that  the  principal  of 
the  overdraft  is  payable  only  at  the  close  of  the  partnership  or 
upon  an  earlier  adjustment  of  its  affairs.  Before  such  account- 
ing is  the  advance  even  a  debt  ?  It  was  said  in  Bouton  v. 
Bouton  (40  How.  Pr.  218,  citing  Story  on  Part,  §  348)  that  "  if 
any  partner  has  made  advances  to  the  firm  and  others  have  re- 
ceived advances  from  it,  these  do  not  constitute  debts,  strictly 
speaking,  till  the  concern  is  wound  up."  What  is  meant  is,  and 
such  must  be  the  result  inevitably,  that  the  advances  are  only 
payable  upon  an  adjustment  of  the  partnership  accounts,  and 
until  then  constitute  no  debt,  and  may  never ;  for  that  adjustment 
may  show  nothing  due  from  the  alleged  borrower.  {Bichardson 
V.  Bank  ofEng.^  4  Myl.  &  C.  165  ;  Crawahay  v.  CoUmSy  15  Ves. 
218.)  The  principal,  therefore,  is  payable,  not  absolutely,  but 
upon  a  contingency  which  is  the  business  risk.  Possibly  this 
may  seem  clearer  and  more  certain  if  we  test  it  by  some  sim- 
pler state  of  facts  than  those  before  us.  Suppose  each  partner 
has  paid  in  $10,000,  and  then  the  one  who  overdraws  does  so 
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to  the  exact  extent  of  bis  capital  paid  in,  let  ns  see  what  the 
ultimate  results  may  be.  If  the  firm  reaches  the  end  of  the 
partnership  term,  or  a  point  of  settlement,  voluntary  or  com- 
pelled, with  the  overdraft  outstanding,  and  with  net  annual 
profits  of  ten  per  cent,  what  is  it  which  happens  to  the  alleged 
borrower  ?  If  he  is  to  be  debited  with  his  overdraft,  he  is  to 
be  credited  with  his  capital  to  be  returned,  and  so  far  as  the 
principal  of  his  overdraft  is  concerned  he  owes  nothing  and  has 
none  of  it  to  pay.  He  has  simply  withdrawn  his  capital  in  ad- 
vance ;  not  borrowed  it,  but  taken  in  advance  and  earlier  than 
he  ought  what  was  all  the  time  and  ultimately  his  own,  subject 
to  the  business  needs  and  risks.  Then  as  to  interest.  He 
stands  charged  with  ten  per  cent,  but  is  credited  with  ten  per 
cent  on  the  same  amount  as  profits.  As  matter  of  form  he 
has  paid  ten  per  cent  for  the  use  of  the  firm's  money.  As 
matter  of  fact  he  has  simply  had  the  use  of  his  own  money,  and 
neither  gained  nor  lost  a  dollar  by  force  of  the  transaction ;  so 
that  in  the  supposed  case,  neither  the  principal  nor  interest 
were  in  fact  paid  or  even  payable.  The  loan  and  the  usury 
had  no  existence  except  formally  in  the  accounts  and  as  mat- 
ter of  book-keeping.  What  would  have  been  a  loan  and  must 
have  been  usury  is  divested  wholly  of  the  characteristics  of 
each  by  the  relations  existing  between  the  parties. 

But  the  precise  case  we  have  used  as  an  illustration  can 
rarely  happen.  The  rate  of  profits  to  be  earned  in  the  future 
cannot  be  accurately  known  and  may  prove  to  be  more  or  less 
than  the  estimated  rate ;  and  the  overdrafts  of  a  partner  may 
be  less  or  largely  more  than  his  contributed  capital.  These 
uncertain  elements  change  the  true  character  of  the  transaction 
only  in  the  respect  that  they  weave  into  it  the  hazards  and 
contingencies  of  the  business,  and  so  furnish  one  of  the  reasons 
for  rejecting  the  defense  of  usury.  While  for  the  purpose 
of  adjusting  the  accounts  an  agreed  rate  is  charged,  it  does 
not  follow  that  such  rate  will  be  in  fact  paid.  If  the  profits 
earned  exceed  the  estimate,  the  advantage  is  on  the  side  of  the 
partner  who  has  overdrawn,  for  having  contributed  to  profits 
the  smaller  Bimi  he  shares  in  the  larger  earnings ;  while  on  the 
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other  hand,  if  the  profits  of  the  business  are  less,  he  has  lost 
by  an  estimate  which  was  too  large.  Until  a  final  settlement 
of  the  accounts  it  will  be  impossible  to  tell  how  much  he  has 
in  fact  paid  for  the  use  of  his  capital  withdrawn,  or  how  much 
of  the  principal  he  will  be  con^pelled  to  restore,  since  both 
are  interwoven  with  the  contingencies  and  hazards  of.  the 
business  and  are  dependent  upon  its  results.  What  the  bor- 
rowing partner  does  is  not  to  pay  ten  per  cent  for  the  loan  of 
money,  but  rather  to  make  a  contribution  to  profits  equal  to 
the  estimated  earning  power  of  the  capital  withdrawn,  and 
belonging  in  part  to  himself  as  one  of  the  firm.  Or,  to  state 
it  in  another  form,  he  agrees  that  from  his  share  of  dividends 
shall  be  deducted,  or  to  the  partnership  assets  shall  be  added, 
ten  per  cent  upon  his  overdrafts  in  arriving  at  a  settlement 
of  the  partnership  a£Eairs.  Until  then  he  owes  nothing.  It 
is  impossible  to  call  such  a  transaction  an  usurious  loan,  if  the 
view  we  have  taken  be  correct,  and  will  bear  the  test,  when 
confronted  by  one  further  criticism  of  the  learned  counsel  for 
the  appellant.  Briefly  stated,  it  Ib  this :  a  firm  may  contract 
with  an  individual  member ;  that  contract  may  be  enforced  in 
equity,  although  in  the  process  such  member  sues  himself; 
when  the  firm  seeks  to  enforce  it  the  capacity  to  make  and 
the  validity  of  the  contract  is  asserted;  and  the  individual 
member  may  meet  the  attack,  with  any  defense  which  would 
be  open  to  a  stranger.  We  are  unwilling,  for  the  present,  to 
admit  the  foundation  upon  which  this  argument  rests,  notwith- 
standing the  authorities  cited  in  its  support.  {Cole  v.  Beynolds, 
18  N.  Y.  77;  Walker  v.  Wait,  50  Vt.  668;  Sieghartner  v. 
Weisaenhomy  20  N.  J.  Eq.  172 ;  Tovmsend  v.  Goewey,  19 
Wend.  424 ;  Pars,  on  Partn.  240,  241 ;  Story's  Eq.  Jur.,  §  680 ; 
Kingsland  v.  Braisted,  2  Lans.  20.)  It  is  not  easy  to  see 
how,  even  in  equity,  the  firm,  as  such,  could  effectively  have 
sued  Freer  for  the  advances.  {Richardson  v.  Bank  of  Eng., 
supra.)  But  we  need  not  answer  that  question,  nor  determine 
any  thing  on  the  subject ;  for,  conceding  the  appellant's  claim 
in  this  direction,  it  shows  only  that  Freer  could  avail  himself 
of  any  defense  open  to  a  stranger,  but  does  not  show  that  what 
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would  be  usury  between  the  firm  and  a  stranger  is  also  usury 
between  the  firm  and  one  of  its  members,  and  does  not  estab- 
lish that  what  would  be  a  loan  if  made  to  a  third  person  may 
not  be  something  very  different  if  made  to  a  partner.  So  that 
the  ultimate  question  remains  the  same. 

We  may  now  consider  the  authorities  to  which  we  have 
been  referred,  and  see  how  far  our  judgment  of  the  inherent 
nature  of  the  transaction  is  sustained.  The  earliest  of  the 
cases  cited  is  that  of  Silver  v.  Barnes  (6  Bing.  IS.  0.  180). 
The  defendant  was  a  member  of  a  mutual  benefit  society, 
whose  funds  were  raised  by  joint  contributions  under  its  rules 
and  regulations,  and  were  loaned  at  five  per  cent  interest,  but 
to  the  person  who  bid  the  highest  premium  for  the  loan.  De- 
fendant borrowed  £80,  paying  therefor  a  bonus  of  more  than 
£15.  The  court  said :  "  The  question  was  whether  the  trans- 
action was  a  loan  of  money,  or  a  dealing  with  the  partnership 
fund.  If  it  was  a  loan  it  was  usurious.  We  think  it  was 
a  dealing  with  the  partnership  fund  in  which  the  defendant 
had  an  interest,  in  common  with  the  other  members  of  the 
society,  and  that  it  was  not  a  loan.  The  defendant  was  inter- 
ested in  the  money  when  it  was  advanced,  and  when  it  was  re- 
paid." It  is  to  be  observed  that  in  this  case  the  form  of  the  trans- 
action was  that  of  a  loan.  The  society  assumed  to  lend,  and 
the  subscriber  to  borrow.  A  period  of  credit  was  fixed  and  the 
running  rate  of  interest  prescribed.  And  yet,  looking  beyond 
the  form  of  the  transaction,  and  considering  its  substance,  the 
court  ruled  it  was  not  a  loan,  founding  its  conclusion  upon  the 
fact  resulting  from  the  partnership,  that  the  alleged  borrower 
was  interested  both  ways ;  as  well  in  the  money  paid,  as  in  that 
received.  The  criticism  of  the  learned  counsel  for  the  appel- 
lant, upon  this  case  and  others  like  it,  does  not  parry  its  force. 
He  argues  that  there  was  no  agreement  to  pay  more  than  the 
lawful  rate  of  interest  which  was  fixed  at  five  per  cent.  But 
there  was  an  agreement  to  pay  and  an  actual  payment  of 
a  premium  or  bonus,  in  excess  of  the  lawful  interest,  as  a  con- 
dition of  the  loan.  It  is  our  common  experience  that  usury  is 
generally  secured  by  that  method.     And  the  court  assumed 
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what  could  not  be  denied :  that  the  arrangement,  if  in  fact  a 
loan,  was  void  for  usury.  This  case  was  followed  by  others, 
differing  in  their  circumstances  and  characteristics,  not  always 
exactly  pertinent,  but  recognizing  and  confirming  the  funda- 
mental doctrine  of  the  principal  case.    {Fereday  v.  HorderUy 

I  Jacob,  144:;  OUpm  v.  Eixderhey^  5  Barn.  &  Aid.  954; 
Morisaet  v.  King^  2  Burr.  891 ;  Burhidge  v.  Cottony  8  Eng. 
L.  and  Eq.  57 ;  Ddano  v.  Wild^  6  AUen,  9 ;  Bowher  v.  MUl 
Hwer  Loan  Fund  Aasodationy  7  id.  100 ;  MerriU  v.  Mclntirej 
13  Gray,  157 ;  Red  Bank  Mut  B.  and  Z.  Ass'n  v.  Patter- 
soTij  27  K  J.  Eq.  223 ;  Massey  v.  Oitizenf?  B.  As^n^  22  Kans. 
624.)  It  is  claimed,  however,  that  the  current  of  authority  is 
broken  by  decisions  holding  a  contrary  doctrine,  one  of  which 
is  in  our  own  State.  {MehriUe  v.  American  Ben.  Build. 
Ass^n,  33  Barb.  103 ;  Herbert  v.  K.  Build,  amd  Sav.  Aain^ 

II  Bush,  296 ;  MiJle  v.  Saliehw^y  Build,  and  L.  Aaa^n, 
75  N.  C.  292 ;  Columbia  Build,  and  L.  Asin  v.  Bollinger y  12 
Rich.  Eq.  124  ;  Build,  and  L.  As^n  v.  Dorseyy  15  So.  Car. 
462.)  The  first  of  these  cases  recognizes  the  doctrine  we  have 
approved,  but  denies  its  application  to  the  case  before  the 
court.  It  holds  distinctly  that  the  transaction  was  not 
usurious  if  it  was  a  dealing  with  partnership  funds,  but  only  in 
case  it  was  a  loan;  and  then  proceeds  to  analyze  the  compli- 
cated and  confused  roles  of  the  society,  and  evolves  the  con- 
clusion that  they  were  framed  to  evade  the  law  against  usury, 
and  that  the  advances  made  were  loans  in  disguise.  Whether 
that  conclusion  was  right  or  wrong,  the  case  recognized  the 
doctrine  we  have  been  considering.  The  same  observation 
applies  to  the  cases  in  Kentucky  and  IN'orth  Carolina.  In  each 
the  societies  defending  were  corporations,  but  charged  to  be 
mere  covers  or  devices  for  lending  money  at  unlawful  rates, 
and  not  within  the  purpose  or  intent  of  the  statute  which  per- 
mitted such  organizations.  The  case  of  the  Columbia  Build, 
and  Loam,  Aein  v.  Bollinger^  decided  in  South  Carolina,  went 
further.  It  questioned  the  doctrine  of  Silver  v.  Barnes;  inti- 
mated that  it  failed  to  explain  the  principle  on  which  it  was 
founded ;  and  asserted  an  inability  to  discern  how  treating  the 


1883.]  Payne  v.  Febbr  et  al.  55 

Opinion  of  the  Coart,  per  Finch,  J. 

tranfiaction  as  a  partnership  dealing  ^'  could  have  sanctified " 
the  taking  of  excessive  interest.  The  case  of  Doraey  in  the 
same  State  was  decided  later,  and  merely  followed  the  pre- 
cedent established.  All  of  these  cases  had  to  deal  with  the 
varying  and  often  complicated  facts  and  conditions  growing 
ont  of  the  manner  in  which  the  associations  involved  were 
organized  and  operated.  None  of  them  arose  in  the  simpler 
form  of  an  ordinary  partnership,  providing  in  good  faith  and 
with  reasonable  business^  prudence,  for  the  case  of  overdrafts 
by  individual  members.  There  was  here  no  de\dce  or  subter- 
fuge to  evade  the  usury  laws  in  the  making  of  the  original 
agreement  The  trial  court  found  that  explicitly,  and  held 
that  the  reservation  of  ten  per  cent  upon  the  overdrafts  con- 
templated by  that  agreement  was  not  usurious.  Upon  prin- 
ciple and  authority  we  are  satisfied  with  that  conclusion. 

But  the  trial  court  also  held  that  other  and  subsequent  trans- 
actions were  not  within  the  scope  of  that  agreement,  and  in- 
fected with  usury  the  mortgage  given  in  part  for  their  secu- 
rity. 

In  considering  this  branch  of  the  case  we  may  confine  our 
attention  to  the  Hill  notes,  for  if  these  were  not  outside  of  the 
general  partnership  arrangement,  it  is  safe  to  conclude  that  none 
of  the  other  transactions  were. 

When  that  partnership  was  formed  there  was  outstanding  in 
the  hands  of  the  First  National  Bank  of  Watkins  a  note  of 
$5,000,  made  by  Hill,  and  indorsed  by  Freer,  which,  as  between 
maker  and  indorser,  was  understood  to  be  payable  by  the  latter, 
and  was  being  carried  on  his  credit  and  for  his  convenience. 
This  note  was  renewed  from  time  to  time,  and  one  of  the  re- 
newals fell  due  after  the  note  had  been  transferred  to  the  Bank 
of  Penn  Yan,  and  after  the  partnership  was  formed.  On  the 
second  day  of  July  it  was  paid  by  the  Schuyler  County  Bank 
out  of  the  co-partnership  funds  ;  presumably,  and  without  doubt 
at  the  request  of  Freer  and  for  his  benefit.  Stopping  at  that 
point,  this  payment  was  clearly  an  overdraft,  even  within  the 
definition  of  the  Special  Term.  It  was  money  of  the  part- 
nership, withdrawn  at  his  individual  request,  and  applied  to  his 
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individual  use.  It  does  not  matter  that  the  request  was  oral 
and  not  in  the  form  of  a  check.  The  inherent  character  of  the 
overdraft  is  not  affected  by  that  circumstance.  Nor  is  it  of 
consequence  that  the  money  was  delivered  to  Ereer's  creditor, 
or  was  used  to  pay  Freer's  debt.  It  was  none  the  less  an  ad- 
vance to  him,  and  the  use  to  which  he  appropriated  it  concerned 
only  himself.  It  was  an  advance  made,  so  far  as  the  evidence 
discloses,  without  any  new  or  special  agreement.  It  was,  there- 
fore, under  the  partnership  contract,  controlled  by  its  terms  and 
chargeable  in  the  partnership  accounts  with  the  ten  per  cent 
reserved,  and  an  overdraft  within  the  meaning  of  the  original 
agreement.  It  was  thus  not  usurious,  and  when  absorbed  in 
the  mortgage,  precisely  upon  the  same  terms  with  other  over- 
drafts, could  not  taint  that  instrument  with  usury.  What  fol- 
lowed we  do  not  deem  material,  since  it  respected  only  the  form 
of  carrying  the  overdraft  and  getting  it  upon  the  books,  and 
not  at  all  the  substance  of  the  transaction.  At  first  it  was  not 
charged  to  Freer  in  his  individual  account,  probably  from  an 
expectation  that  it  would  soon  be  repaid,  and  for  a  time  it  was 
noted  upon  a  slip  and  treated  as  a  cash  item.  But  in  a  brief 
period  a  new  note  of  $5,000,  signed  by  Hill  as  maker  and  Freer 
as  indorser,  was  substituted  for  the  slip.  This  note  was  given 
for  six  months  and  must  have  been  dated  July  2,  1873.  On 
the  10th  of  November,  1873,  the  bank  charged  to  the  account 
of  Freer  the  interest  at  ten  per  cent  to  January  7,  1874. 
Whenever  renewed,  the  same  process  was  repeated  until  the 
10th  of  November,  1876,  Pellet  occasionally  drawing  a  check 
for  tiie  interest,  to  which  he  signed  Freer's  name,  and  the  one 
note  being  divided  into  two  of  equal  amount,  and  the  whole 
principal  due  being  charged  to  Freer  at  the  last-mentioned  date 
in  his  individual  account.  These  renewals  were  plainly  not 
intended  as  loans  or  discounts.  The  advance  was  made  at  the 
beginning,  and  the  notes  were  taken,  not  as  payment,  but  as 
80  many  promises  to  pay,  the  interest  charged  in  the  individual 
account,  and  the  advance  itself  charged  when  there  seemed  no 
longer  hope  of  the  notes  themselves  being  paid.  As  to  some 
of  these  renewals  the  trial  court  finds  that  they  involved  a  vio- 
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lation  of  the  law  and  were  founded  upon  a  corrupt  agreement, 
but  such  finding  cannot  be  true  if  the  transaction  was  not  a  loan, 
and  ia  based  upon  a  conclusion  that  it  was.  We  think  dif- 
ferently. It  seems  to  us  dear  that  the  advance  was  made  out 
of  the  funds  of  the  partnership,  as  a  partnership  transaction, 
and  under  the  partnership  agreement,  and  what  occurred  after- 
ward was  an  endeavor,  as  that  agreement  prescribed,  to  assim- 
ilate the  form  of  the  advance  and  the  mode  of  carrying  it  to 
the  methods. of  regular  banks  without  at  all  changing  the  sub- 
stantial nature  and  character  of  the  transaction.  We  think, 
therefore,  the  General  Term  correctly  held  that  the  mortgage 
was  not  usurious. 

The  order  of  the  General  Term  should  be  affirmed  and  judg- 
ment absolute  ordered  for  the  plaintiff  upon  the  stipulation, 
with  costs. 

All  concur,  except  Rafallo,  J.,  absent.  • 

Order  affirmed,  and  judgment  accordingly. 


In  the  Matter    of  the  Attosnsy-Gbnebal  v.  Thb  North 

Ahbbioan  Lute  Iksubaitob  Company. 

Where,  in  an  action  brought  hj  the  attomej-general  against  an  insolvent 
life  insaranoe  company,  after  the  entry  of  judgment  dissolving  the  cor- 
poration and  appointing  a  receiver  of  its  assets,  certain  of  the  policy- 
holders were  allowed  to  intervene,  who  appeared  by  attorneys  and  con- 
tested the  allowance  of  commissions,  claimed  by  the  receiver,  which  were 
materially  reduced,  heidt  that  the  court  had  no  '  power  to  make  an  al- 
lowance to  the  interveners  out  of  the  funds  in  the  hands  of  the  receiver 
for  their  disbursements  and  counsel  fees,  as  they  were  simply  Individual 
parties  protecting  their  own  interests. 

The  cases  where  such  allowances  have  been  made  to  trustees,  or  to  one  or 
more  of  several  persons  interested  in  a  common  fund  who  have  brought 
suit  to  protect  or  recover  the  fund,  distinguished. 

(Argued  November  28, 1882 ;  decided  January  16, 1888.) 

Appeat.  from  order  of  the  General  Term  of  the  Supreme 
Conrt,  in  the  third  judicial  department,  made  September  28, 
SioKBLS— Vol.  XLVL       8 


60     Mattbb  op  AxT'x-GfiN'L  V.  North  Am.  L.  Iisrs.  Oo.  [Jan., 

Opinion  of  the  Court,  per  Finch,  J. 

to  the  suit.  It  might  have  run  its  coarse  and  ended  in  a  final 
distribution  without  the  presence  of  any  of  them,  and  each  was 
admitted  as  a  party  because  he  had  his  own  individual  and  per- 
sonal interest  in  the  assets  to  be  distributed,  and  solely  that  he 
might  represent  and  protect  that  personal  interest  in  the  fur- 
ther proceedings.  Others  of  the  policy-holders  did  not  inter- 
vene, and  were  contented  to  allow  their  interests  to  be  repre- 
sented and  protected  by  the  attorney-general  and  the  receiver 
appointed  by  the  court."  The  moving  papers  do  not  show  that 
theintervenors,  through  their  counsel,  did  any  thing  whatever 
to  aflEect  the  action  of  the  court  until  the  receiver  presented  his 
account  and  asked  for  a  settlement  and  discharge.  Up  to  that 
point  of  time  we  must  assume  that  they  stood  only  in  the  atti- 
tude of  interested  observers.  But  upon  the  presentation  of  the 
account  they  claim  to  have  become  active  and  useful.  They  filed 
exceptions  which  were,  in  the  main,  aimed  to  reduce  the  re- 
ceiver's compensation.  They  claim  that  the  attorney-general 
filed  none  and  made  default.  Possiblv  that  was  so  because  the 
interveners  had  voluntarily  raised  all  necessary  questions,  and 
put  them  before  the  court,  and  his  repetition  of  them  was  not 
requisite  to  the  result.  However  that  may  be,  the  objections 
were  heard  and  resulted  in  an  order  which  reduced  the  commis- 
sions of  the  receiver  very  seriously,  and  compelled  him  to  a  re- 
hearing before  the  superintendent  of  insurance  as  to  the  rate  to 
be  allowed.  Quite  an  amount  was  thus  saved  to  the  policy- 
holders in  the  sense  that  it  was  not  required  to  be  paid  to  the 
receiver.  ^Nothing  was  added  to  the  fund  in  the  hands  of  the 
court.  An  improper  payment  out  of  it  was  prevented.  This 
result  benefited  the  respective  interveners.  It  made  the  share 
of  each  in  the  ultimate  disposition  of  the  fund  larger  than  it 
might  otherwise  have  been,  and  in  this  respect  the  other  policy- 
holders were  proportionally  benefited.  One  of  the  intervening 
attorneys  subsequently  presented  a  petition  to  the  Special  Term 
in  behalf  of  one  hundred  and  forty  policy-holders  whom  he 
clainls  to  have  represented,  asking  to  be  paid  out  of  the  funds 
in  the  hands  of  the  receiver  disbursements  or  expenses  to  the 
amount  of  $169,  and  a  counsel  fee  of  $500.     The  Special  Term 
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denied  the  motiou  for  want  of  power  to  grant  it ;  the  General 
Term  affirmed  that  denial,  and  l^e  question  is  brought  here  on 
appeal. 

It  comes  before  ns  pnrely  as  a  question  of  power.  If ,  upon 
the  facts  presented,  the  court  had  legal  authority  to  grant  the 
allowance,  we  must  reverse  the  orders  appealed  from.  It  should 
also  be  observed  that  the  application  is  not  for  costs  as  between 
party  and  party.  These  are  regulated  by  the  Code ;  their 
amount  fixed,  except  as  to  extra  allowances ;  and  the  latter  pre- 
^ribed  and  kept  within  fixed  limits.  As  to  these,  courts  of 
equity  have  a  discretion  to  allow  them  or  not,  and  to  deter- 
mine who  shall  pay  and  to  whom,  but  there  their  discretion 
ends,  except  as  to  the  extra  allowance  permitted  in  certain  cases. 
In  respect  to  these  taxable  costs  between  party  and  party  the 
power  of  the  court  was  long  since  exhausted  as  regards  the 
present  litigation,  and  no  such  question  remains.  The  allow- 
ance which  thp  petitioners  seek  is  of  a  different  character  and 
entirely  outside  of  the  Code,  and  what  is  often  described  as 
costs  between  solicitor  and  client. 

The  most  familiar  illustrations  of  that  sort  of  allowance  are 
found  in  cases  where  suits  are  brought  and  defended  by  trus- 
tees, or  persons  acting  en  aul/re  droit  The  principle  upon 
which  counsel  fees  are  granted  in  such  instances  is  that  of  a 
necessary  disbursement,  and  it  stands  upon  the  same  ground 
as  any  other  necessary  expense  of  the  preservation  of  the  fund. 
Often  and  usually  the  trustee  has  no  interest,  outside  of  the 
performance  of  duty.  What  he  does  is  for  the  benefit  of  others 
whose  interests  are  for  the  time  being  in  his  keeping.  He 
owes  them  no  duty  to  expend  his  own  money  for  their  benefit, 
and  whatever  he  does  so  expend  in  the  reasonable  and  prudent 
care  of  the  trust  fund  is  properly  allowed  to  him  as  an  expense. 
Coimsel  fees  thus  incurred  to  an  extent  approved  by  the  court 
may,  therefore,  be  allowed  him,  and  if  fixed  in  advance  of  his 
actual  payment,  they  are  none  the  less  the  necessary  expenses 
of  his  trust.  {Downing  v.  MarahdlZ^  37  N.  T.  387 ;  Irvvng 
V.  DeKay,  9  Paige,  533 ;  Wetmore^  JScV,  v.  Parker^  52  N.  T. 
450.)     The  allowance  claimed  in  the  present  case  is  sought  to 
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be  defended  on  this  principle,  bat  the  facts  do  not  justify  the 
contention.  The  intervening  parties  are  termed  qiujm  trostees, 
charged  with  a  duty  to  protect  the  general  interest,  but  noth- 
ing could  be  further  from  the  truth.  As  parties  to  the  action 
they  represented  nobody  but  themselves,  and  owed  no  duty 
to  anybody  else.  If  their  interests  came  in  collision  with 
those  of  other  policy-holders  they  fought  for  their  own,  as 
they  had  a  right  to  do.  They  came  in  as  individualB  to  guard 
their  own  personal  rights.  No  one  in  any  manner  authorized 
them  to  speak  for  or  act  for  any  person  but  themselves,  and 
they  cannot  become  volunteer  trustees  for  those  who  never 
asked  or  requested  their  interference.  They  had  no  fund  in 
their  hands  for  the  preservation  of  which  they  were  respon- 
sible.  Their  sole  effort  and  aim  was  to  get  as  much  of  it  for 
themselves  as  possible,  and  if,  in  that  effort,  others  were  bene- 
fited, they  cannot  claim  to  be  trustees  for  such  others  so  as  to 
get  still  more  of  the  fund  for  themselves.  The  receiver  was 
the  trustee  to  whom  the  allowance  was  due  and  was  made, 
and  the  interveners  were  simply  individual  parties  protecting 
their  own  personal  interests. 

Much  the  largest  proportion  of  the  cases  cited  on  behalf  of 
the  appellants  fall  within  the  principle  of  allowances  to  trustees. 
Many  of  them  respect  counsel  fees  awarded  to  executors,  ad- 
ministratore  and  guardians;  to  assignees  and  committees  of 
lunatics;  and  lately  we  have  further  applied  the  principle  to 
the  case  of  a  corporation  defending  itself  and  the  funds  in- 
trusted to  its  care  against  an  attack  upon  its  corporate  life 
made  at  the  suit  of  the  attorney-general.  {Barnes  v*  ^ev>- 
comby  89  N.  T.  108.)  Its  defense  was  the  defense  of  a  trustee, 
seeking  in  good  faith  to  regain  possession  of  its  trust  funds, 
and  preserve  its  corporate  life  for  the  performance  of  its  trust 
duties. 

But  we  are  referred  to  another  class  of  cases  which  have 
lately  come  under  consideration  in  the  Federal  courts.  {Tn^a- 
tees  of  the  Internal  Improvement  Fund  of  Florida  v.  Oreen- 
oughy  Alb.  Law  Journ.,  vol.  25,  p.  492.)  These  are  cases  in 
which  one  of  several  persons  interested  in  a  common  fund 
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brings  an  action  in  his  own  name,  but  for  the  benefit  also  of 
snch  others  as  may  choose  to  come  in  and  avail  themselves  of 
the  litigation,  for  the  purpose  of  reclaiming  the  fund  and  sub- 
jecting it  to  the  control  of  the  court.  The  case  cited  was  one 
in  which  trustees  had  improperly  diverted  and  transferred  the 
trust  estate  and  failed  to  appropriate  it  to  the  purposes  of  the 
trust,  and  the  plaintiff  filed  a  bill  not  only  in  his  own  behalf 
but  also  in  behalf  of  all  others  interested,  and  succeeded  in 
reclaiming  the  trust  estate  and  placing  it  within  the  control 
of  the  court  through  the  agency  of  a  receiver.  The  illustra- 
tions cited  as  authority  and  as  analogous  were  proceedings  for 
restoring  property  to  the  uses  of  a  charity  which  had  been 
unjustly  diverted :  {Atfy-Oeneral  v.  Brewers  Co.,  1  P.  Wms. 
376;  AtCyOeneral  v.  Kerr,  4  Beav.  297)  creditor's  suits 
where  a  fiind  has  been  realized  by  the  diligence  of  the  plaintiff : 
{Stanton  v.  Hatjidd,  1  Keen,  358 ;  Thompson  v.  Cooper,  2  OoU. 
87;  Sutton  v.  Doggett,  3  Beav.  9),  and  petitions  in  bank- 
ruptcy where  assets  are  recovered  for  the  common  benefit  of 
creditors  who  come  in  and  prove  their  claims.  ( WorraJl  v. 
Ha/rford,  8  Ves.  4.)  We  need  not  consider  how  far  these 
adjudications  of  the  Federal,  and  of  the  English  courts  would 
be  followed  by  us  in  similar  cases.  Assuming  them  to  rest 
upon  a  distinct  equity  and  upon  sound  principles,  it  is  enough 
that  the  case  before  us  does  not  fall  within  their  range  and 
scope.  In  many  respects  they  seem  to  be  nearly  related  to  the 
cases  in  which  expenses  are  allowed  to  trustees,  and  possibly 
might  prove  to  be  an  outgrowth  of  the  same  general  principle. 
The  suitor  proceeds  not  only  in  fact  but  in  form  in  behalf  of 
and  as  trustee  for  others  who  may  come  in.  If  they  do  so, 
they  recognize  his  agency,  and  voluntarily  avail  themselves  of 
his  offer.  But  the  petitioners  here  stand  in  no  such  attitude. 
They  have  brought  no  suit;  they  have  recovered  no  fund; 
they  have  defended  in  their  own  behalf,  not  even  offering  or 
proposing  to  defend  for  others ;  and  nobody  has  become  a  party 
on  the  faith  of  their  action.  Those  upon  whom  they  seek  to 
levy  tribute  were  already  represented  in  the  action  by  the 
receiver  and  the  attomey-generaL    To  the  expenses  of  the 
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former  they  were  bound  to  contribute,  and  came  under 
no  obligation  to  attorneys  whom  they  did  not  employ,  and  to 
whose  services  they  never  assented. 

Bat  a  broader  proposition  is  finally  advanced,   and  the  ex- 
istence of  a  third  class  of  cases  is  asserted.     It  is  said  that  ^^  in 
an  action  or  special  proceeding  for  the  administration  of  a  fund 
m  the  hands  of  the  court  J  where  a  judicial  apportionment  or  de- 
termination of  rights  is  necessary  for  this  purpose,  the  costs, 
ootmselfeeSy  and  expenses  of  all  necessary  parties  are  hlienamd 
charge  upon  the  fund;    not  as  legal  costs  taxable  under  the 
Code,  or  allowances  in  the  discretion  of  the  court  under  the 
Code,  but  as  necessary  expenses  or  just  allowances  prior  to  and 
as  a  necessary  expense  of  distribution."     Stripped  of  its  ver- 
biage, this  doctrine  is  that  because  the  court  has  control  of    a 
fund  brought  to  it  for  distribution  it  may  give  it  away  as  it 
pleases.     If  it  means  that,  the  power  of  the   court  would  in- 
deed reach  the  case  of  these  petitioners,  but  it  would  make  the 
judge  in  equity  an  arbitrary  tyrant,  and  none  the  less  so  because 
the  tyranny  disguised  itself  in  a  judicial  command.     If  it  does 
not  mean  that,  if  it  is  intended  only  to  say  that  the  control   of 
the  fund  and  the  duty  of  distribution  empowers  the  court  to 
recognize  the  rights  and  act  upon  the  equities  of  the  parties  before 
it,  then  nothing  new  is  asserted,  and  the  qijestion  still  remains, 
what  right  or  equity  have  these  petitioners  upon  which  the 
court  can  base  an  authority  to  deliver  to  them  a   share  of  that 
which  belongs  to  others  ?     We  have  carefully  considered  the 
authorities  cited  under  this  point  of  the  appellants.     Most  of 
them  relate  only  to  costs  as  such  between  party  and  party  and 
whether  to  be  imposed  personally  or  upon  the  fund.     These 
have  no  bearing  upon  the  subject  under  discussion.     From  the 
opinions  in  others,  or  the  language  of  text-books,  expressions 
are  culled  to  the  effect  that  a  fund  in   court   must  bear  the 
expense  of  its  administration ;  that  costs  in  chancery  depend 
upon  conscience  and  the  whole  merits  of  a  case  ;  that  counsel 
fees  out  of  a  common  fund  belonging  to  the  parties  to  the   ac- 
tion may  be  allowed,  and  that  the  power  of  the  court  over 
funds  in  its  hands  to  award  costs  to  be  paid  out  of  the  fund  has 
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often  been  recognized.  (2  Barb.  Ch,  Pr.  [2(i  ed.]  338 ;  JSast- 
bum  V.  £irky  2  Johns.  Ch.  317,  318 ;  Hotaling  v.  JUarehy  14 
Abb.  Pr.  1 64 ;  CampheU  v.  Mesier^  4  Johns.  Oh.  333  ;  Barnes  v. 
At.  Mut.  L.  Ins.  Co.,  69  How.  Pr.  240 ;  Willard's  Eq.  Jur.  49.) 
What  is  meant  bj  these  authorities  is  no  more  than  this,  that 
the  control  of  the  fond  famishes  the  opportunity  and  imposes 
the  duty  of  recognizing  every  substantial  equity  and  every  ex- 
isting right  in  making  the  distribution,  and  they  leave  still  be- 
fore us  the  inquiry,  what  right  .or  equity  in  the  petitioners 
oould  arm  the  court  with  power  to  transfer  to  them  a  portion 
of  the  fund  beyond  their  normal  share  ?  If  there  is  not  such 
equity  there  is  no  such  power,  for  the  court  does  not  sit  as  a 
bandit,  dividing  booty. 

Have,  then,  the  petitioners  any  such  equity  ?  Let  us  exam- 
ine their  position  more  narrowly.  They  were  not  necessary 
parties ;  they  were  permitted  to  intervene  in  behalf  of  their 
own  personal  rights ;  they  brought  no  fund  into  court ;  the 
corporation  was  slain  by  an  earlier  blow  and  an.  arm  stronger 
than  theirs ;  they  came  to  partake  of  the  distribution;  they  as- 
sailed the  amount  of  the  receiver's  commissions ;  they  pointed 
out  where  they  were  in  excess ;  they  helped  the  court  with 
ability  and  zeal  in  a  just  determination  of  that  amount.  We 
do  not  undervalue  their  service,  or  rebuke  their  efEort.  They 
have  earned  just  compensation  and  deserve  to  receive  it;  but 
what  we  decide  is  that  the  clients  who  employed  them  should 
pay  and  not  those  who  did.  not.  The  precise  doctrine  which 
we  are  asked  to  declare  is  that  wherever  the  court  has  been 
aided  in  its  conclusion  by  a  party  appearing,  that  party  may  have 
allowances  out  of  the  right  of  one  not  appearing.  It  assumes 
that  the  court  would  have  gone  wrong  but  for  the  good  advice 
it  got ;  that  neither  it  nor  the  attorney-general  would  have 
raised  the  question ;  that  he  would  not  have  done  it  at  their  re- 
quest, they  not  appearing  ;  that  but  for  their  protest  the  court 
would  have  over-paid  its  own  oflScer  ;  and  that  the  parties  who 
acted  are  entitled  to  extra  pay  for  making  the  court  perfoi^m 
its  plain  and  obvious  duty.  This  doctrine,  once  laid  down, 
would  easily  draw  within  its  range  almost  every  case  in  equity 
SiOKELS— Vol.  XLVI.        9 
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and  work  oat  dangerous  results.  "We  reject  it.  A  claim  for 
such  allowances  as  are  here  sought  must  rest  upon  some  recog- 
nized equitable  right  or  there  is  no  power  to  grant  it.  It  is 
quite  possible  that  there  are  no  instances  of  its  just  exercise 
which  do  not  fairly  come  within  the  principle  of  trustees'  ex- 
penses ;  but  we  do  not  decide  that ;  we  cannot  foresee  what 
case  may  come,  and  choose  to  leave  open  the  door  for  such 
equity  and  justice  as  may  press  upon  us  for  recognition.  But  it 
must  be  equity  and  justice.  -We  discover  neither  in  this  appli- 
cation, and  repeat  what  we  recently  said  in  another  case, 
that  "  we  are  not  aware  of  any  rule  or  principle  whereby  any 
of  these  parties  are  entitled  to  call  upon  others  to  pay  counsel 
fees  which  they  incur  on  their  own  behalf  for  the  protection  of 
their  personal  interests."    {Savage  v.  Shermwnj  87  N.  T.  285.) 

Both  parties  refer  to  our  recent  decision  in  AttoTney-O&n. 
V.  Continental  L,  Ins,  Go,  (88  N.  T.  671).  What  was  there 
decided  harmonizes  entirely  with  our  present  conclusions.  We 
denied  the  right  of  the  State,  through  an  allowance  to  its 
chief  law  officer,  or  to  special  counsel  by  him  employed,  to  share 
in  the  assets  of  a  dissolved  company.  We  could  discover  no 
ground  of  principle,  no  substantial  equity  upon  which  such  an 
allowance  could  be  defended.  What  was  further  said  as  to  the 
power  of  the  attorney-general  to  employ  special  counsel  re- 
lated to  a  retainer  very  broad  and  comprehensive.  We  inti- 
mated in  that  case,  on  a  review  of  the  statutes,  that  neither 
the  attorney-general  nor  the  governor,  except  in  the  cases 
pointed  out  by  the  statute,  was  authorized  to  emploj^  counsel 
to  appear  for  the  people,  so  as  to  make  their  compensation  a 
charge  against  the  treasury  ;  but  we  did  not  determine  that 
the  attorney-general  could  not  depute  special  counsel  to  ap- 
pear in  his  behalf,  they  making  no  claim  against  the  State  for 
compensation  ;  nor  that  their  right  to  so  appear  was  open  to 
question  more  freely  than  if  they  claimed  to  represent  a  pri- 
vate individual. 

The  order  appealed  from  should  be  affirmed. 

All  concur,  except  Rapallo,  J.,  absent. 

Order  affirmed. 
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Ellkn  TTbquhabt,  Bespondent,  v.  Thb  Onr  of  Oodensbubg, 

Appellant. 

Where  power  is  conferred  upon,  a  municipal  corporation  to  make  local  im- 
proTements,  Us  exercise  is  quasi  judicial  or  discretionary,  and  for  a  fail- 
ure to  act  or  an  erroneous  estimate  of  the  public  needs,   a  dvil  action  9i     67 

U6    233' 

cannot  be  maintained  against  it.  ■» 

Whera,  therefore,  an  accident  was  alleged  to  have  been  occasioned  by  an  LJ5  ^9 
alleged  defect  in  the  plan  upon  which  a  sidewallL  was  constructed,  i.  0., 
that  the  slope  was  too  great,  hdd,  that  the  municipal  corporation  was  not 
liable ;  also,  that  the  fact  that  the  corporation  did  not,  prior  to  the  con- 
struction of  the  sidewalk,  expressly  adopt  the  plan  upon  which  it  was 
constructed  did  not  impose  such  liability ;  that  the  approval  of  the  plan 
when  completed  was  as  much  a  judicial  act  as  the  design  of  it. 
C^^emence  ▼.  OUy  of  Attbwrn  (66  N.  Y.  384),  distinguished, 

(Argued  December  6, 1S82 ;  decided  January  16,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  third  judicial  department,  entered  upon 
an  order  made  September  20,  1881,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff,  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion* 

Edwaard  C.  James  for  appellant.  A  municipality  is  not 
liable  in  a  private  action  for  an  omission  to  exercise  discre- 
tionary functions  for  the  benefit  of  the  public  at  large. 
(2  Dillon  on  Mun.  Corp.,  §  753,  note  1 ;  Wharton  on  Negli- 
gence, §  260 ;  Bines  v.  CUy  of  LockpoH,  50  N.  T.  236 ;  MHU 
v.  City  of  Brooklyn^  32  id.  489 ;  Lynch  v.  Mayar^  76  id.  60 ; 
Wilson  V.  MayoTj  1  Denio,  595 ;  Cole  v.  Medma^  27  Barb. 
218 ;  Peok  v.  Batama^  32  id.  634.)  It  is  indispensable  to 
establish,  as  matter  of  fact,  that  the  municipality  took  some 
action  in  respect  to  the  sidewalk  at  the  locality  in  question  be- 
fore it  can  be  charged  with  negligence  in  respect  to  it  {Sauls^ 
hv/ry  V.  Village  qflthaeOj  24  Hun,  12.)  It  is  indispensable  to 
prove  the  absence  of  negligence  on  the  part  of  the  person  in- 
jured, in  order  to  justify  a  recovery  for  an  injury  caused  by 
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negligence.  {Reynolds  v.  N.  T.^  etc.,  R.  Co.^  58  N.  T.  250 ; 
CordeU  v.  N.  7.,  eto.,  R.  Oo.^  75  id.  332 ;  HaH  v.  H.  R.  B. 
Co.,  84  id.  56,  62  ;  JoTmsm  v.  H.  R.  R,  Co,,  5  Duer,  21,  26 ; 
5  Lan8.43,  48;  6  id.  381,  385-6;  2  Boew.  589-602;  19  How. 
Pr.  370,  371-2 ;  23  Hun,  75.)  Had  the  common  council 
directed  this  walk  to  be  built  on  this  identical  slope,  the  city 
could  not  be  held  liable  for  the  plaintiff's  injury.  {Hines 
V.  Lochp(yrt,  50  N".  Y.  236,  238 ;  Mills  t.  BrooTdyn,  32 
id.  489 ;  Child  v.  Boston,  4  Allen,  41 ;  Merrifield  v.  Wot- 
cester,  110  Mass.  216;  Darling  v.  Bangor,  68  Me.  112; 
Detroit  v.  Buchrian,  34  Mich.  125 ;  Lwnsing  r.  Toclcm,  37 
id.  152;  Marquette  v.  Cleary,  id.  296.)  But  the  omission 
to  exercise  discretionary  functions  is  no  more  actionable  than 
the  exercise  of  tliem.     {Saulshury  v.  Ithaca,  24  Hun,  12.) 

Leslie  W.  Russell  for  respondent.  Under  the  charter  it 
was  the  duty  of  the  common  council  to  construct  and  keep  in 
repair  sidewalks  and  streets,  so  as  to  prevent  injury  to  the 
public  who  are  obliged  to  pass  over  them.  {Diveny  v.  The 
City  ofElmira,  51  N.  Y.  506,  518;  Clemenoe  v.  The  City  of 
Auburn,  66  id.  334 ;  Hines  v.  The  City  of  Lockport,  50  id. 
237, 239 ;  Ellis  v.  ViUage  ofLowviUe,  7  Lans.  434 ;  Wilson  v. 
City  of  Watertown,  3  Hun,  508.)  All  persons  have  the  right 
to  rely  on  the  assumption  that  the  streets  and  sidewalks  are  in 
good  condition  and  secure,  even  the  aged,  blind  and  inlirm. 
{Dwoeiyport  v.  Ruchmam,,  37  N.  Y.  568 ;  Clemence  v.  City  of 
Aulmm,  4  Hun,  386 ;  affirmed  66 N.  Y.  334,  341 ;  Woolsey  v. 
G.  T  R.  R.  Co.,  83  id.  121.)  A  sufficient  length  of  time  had 
elapsed  between  the  alteration  of  the  sidewalk  in  1875  and  the 
time  of  the  injury  in  1879  to  give  the  common  council  ample 
notice  of  the  existence  of  the  defect,  and  sufficient  time  also 
elapsed  from  the  times  of  the  various  falls  to  have  given  notice 
of  its  dangerous  condition,  especially  considering  the  public 
character  of  the  place.  {Todd  v.  The  CUy  of  Tray,  61  N.  Y. 
506 ;  Requa  v.  City  of  Rochester,  45  id.  129.)  The  defense  of 
judicial  discretion  was  not  pleaded,  and  is  an  affirmative  de- 
fense.   {Clemence  v.  CUy  of  Auburn,  66  N.  Y.  339.)    Grant- 
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iDg,  for  the  sake  of  argument,  that  there  is  a  quasi  judicial 
discretion  in  establishing  the  grade,  yet  when  that  grade  has 
been  fixed,  unless  the  common  council  also  exercise  the  further  ju- 
dicial discretion  to  alter  that  grade,  it  is  the  duty  of  the  com- 
mon council  to  see  that  such  grade  is  adhered  to,  so  far  as  the 
question  of  negligence  arises.  (  WooUey  v.  G,  T,  H.  H.  Co.j  83 
N.  Y.  121 ;  HuUon  v.  Mayor,  9  id.  163 ;  JUiOs  v.  City  of 
JSrooJdynj  32  id.  489 ;  Rochester  W.  Z.  Co,  v.  City  of  Roch- 
ester^ 3  Comst.  464;  Conrad  v.  Trustees  of  Ithacaj  16  N.  T. 
159 ;  Hudson  v.  Mayory  etc.,  5  Seld.  163.)  A  sidewalk  is  a 
part  of  a  street  or  highway.  (  Wilson  v.  City  of  Watertovm, 
3  Hun,  508 ;  Ellis  v.  Village  of  ZoiDviUe,  7  Lans.  434.)  By  the 
admission  that  the  place  of  the  injury  was  one  of  the  public 
streets  of  the  city  of  Ogdensburg,  the  inference  arises  that  the 
city  had  assumed  entire  jurisdiction  over  the  walk  in  question. 
Marvin  v.  U.  Z.  Ins.  Co.^  86  N.  Y.  278-283 ;  MaUory  v. 
Trameleri  Ins.  Co.,  47  id.  64 ;  Binsse  v.  Wood,  37  id.  526- 
532 ;  ShotweU  v.  Mali^  38  Barb.  445  ;  affirmed,  36  N.  Y.  200 ; 
Bdhna/p  v.  Sedey^  14  id.  147 ;  Salisbury  v.  Howe,  87  id.  128.) 
There  was  no  question  of  contributory  negligence  which  became 
a  law  question  for  the  court.  {Davenport  v.  Ruckman^  37  N. 
Y.  568 ;  Evans  v.  City  of  JJtica,  69  id.  166 ;  DriscoU  v. 
Mayor  of  New  York,  11  Hun,  101 ;  Darling  v.  Mayor ^  18  id. 
340.)  Knowledge  of  a  defect  is  not  sufficient  to  establish  con- 
tributory negligence.  {De  Wire  v.  Bailey^  25  Alb.  L.  J.  116 ; 
Woolsey  v.  G.  T,  R.  R.  Co.,  83  N.  Y.  121.)  It  is  not  neces- 
sary to  allege  in  the  complaint  that  plaintiff  is  free  from  negli- 
gence. {Haskell  V.  Village  of  Penn  Yan,  5  Lans.  48  ;  Wolfe  v. 
Sup^vrs  of  Riohmmid,  19  How.  370 ;  Johnson  v.  H.  R.  R.  Co,, 
6  Duer,  21 ;  8.  C,  20  N.  Y.  65  ;  Richards  v.  Westcott^  2  Bosw. 
602;  Hackfi^Y.N.  Y.  C.  R.  R.  Co.,  13  Abb.  [N.  S.]  13, 
24 ;  Mac  DoneU  v.  Bufum,  31  How.  154,  162 ;  Railroad 
Company  v.  Gladmen,  16  Wall.  406 ;  Mdhado  v.  Rough.  Co., 
15  Wkly  Dig.  193.)  An  averment  that  the  negligence  of  the 
defendant  was  the  canse  of  the  injury  is  equivalent  to  an  aver- 
ment that  it  was  the  sole  cause,  and  that  plaintiff  was  free 
from  negligence.     {Deodin  v.  Smith,  15  W'kly  Dig.  316; 
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BuitoTh  V.  51  H.  JR.  Oo.y  18  N.  Y.  248 ;  Joknsan  y.B.  R.  Oo., 
20  id.  66.) 

MiLLBBy  J.  This  actioa  was  brought  to  recover  damages  for 
injuries  sustained  by  reason  of  a  fall  upon  a  sidewalk  in  the 
city  of  Ogdensburg. 

The  complaint  alleged  that  the  defendant  with  full  knowledge 
and  notice  did  negligently  and  carelessly  allow,  suffer  and  per- 
mit one  of  the  streets  and  sidewalks  of  the  said  corporation  and 
city  to  remain  and  be  in  an  unsafe  ^nd  dangerous  condition, 
and  did  suffer  and  permit  the  said  sidewalk  and  highway  to  be 
constructed  in  a  dangerous  and  unskillful  and  careless  manner, 
and  that  the  plaintiff,  while  passing  along  said  sidewalk  and 
street,  sustained  the  injuries  for  which  the  damages  are  claimed. 
The  principal  defect  complained  of  is  the  slope  of  the  sidewalk 
from  the  building  to  the  street,  which  was  proved  to  have 
been  about  seven  and  three-eighth  inches  in  a  width  of  six  and 
one-third  feet.  Ice  had  been  formed  upon  the  sidewalk  by 
water  being  carelessly  spilled  just  previous  to  the  accident,  in 
consequence  of  which  the  injury  was  caused. 

At  the  dose  of  the  testimony  upon  the  trial,  the  counsel 
for  the  defendant  moved  for  a  nonsuit,  upon  the  ground  that 
negligence  cannot  be  predicated  upon  the  plan  or  slope  on 
which  the  walk  was  built,  for  that  was  in  the  discretion  of  the 
common  council.  The  motion  was  denied  and  the  defendant 
excepted.  The  same  question  was  presented  by  a  request  to 
the  court,  to  charge  that  the  defendant  cannot  be  held  liable  for 
any  fault  in  the  plan  of  the  work,  and  hence  was  not  liable  for 
the  steepness  of  the  slope  or  incline  from  the  platform  to  the 
curbstone.  This  also  was  denied  and  an  exception  taken  to  the 
ruling.  The  court,  however,  did  charge  "  that  if  the  corpora- 
tion had  adopted  a  plan  in  terms;  that  is,  if  the  common 
council,  the  body  having  charge  of  sidewalks,  had  taken  into 
consideration  in  advance  the  subject  of  what  would  have  been 
a  proper  walk  to  construct  at  this  place,  and  had  determined 
that,  the  city  would  not  have  been  liable  undoubtedly  for  con- 
structing a  walk  of  this  kind.    But  the  common  council  did 
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not  take  into  consicleratiou  in  advance  thU  Bubject ;  it  took  no 
action  upon  it." 

Tlie  court  erred  in  denying  the  motion  for  a  nonsuit  and  also 
in  refusing  to  charge  as  requested. 

The  rule  is  well  settled  that  where  power  is  conferred  on 
public  officers  or  a  municipal  corporation  to  make  improve- 
ments, such  as  streets,  sewers,  etc.,  and  keep  them  in  repair,  the 
duty  to  make  them  is  qtcasi  judicial  or  discretionary,  involving  a 
determination  as  to  their  necessity,  requisite  capacity,  location, 
etc.,  and  for  a  failure  to  exercise  this  power  or  an  erroneous 
estimate  of  the  public  needs,  no  civil  action  can  be  maintained. 
But  when  the  discretion  has  been  exercised  and  the  street  or  im« 
provement  made  the  duty  of  keeping  it  in  repair  is  ministerial, 
and  for  neglect  to  perform  such  a  duty  an  action  by  the  party  in* 
jured  will  lie.  {HtMs  v.  Oiiy  of  Lochporty  60  K  Y.  238 ; 
Mills  V.  City  of  BrooJdyn^  33  id.  489 ;  I/msmg  v.  Todan^  37 
Mich,  152 ;  Marquette  v.  Cleary^  87  id.  296 ;  DarUng  v.  B<mr 
goTy  68  Me.  112.) 

CooLET,  Ch.  J.,  in  reversing  the  judgment  in  the  TooUm 
Case  says :  ^  In  planning  public  works  a  municipal  corporation 
must  determine  for  itself,  to  what  extent  it  will  guard  against 
possible  accidentSp  Courts  and  juries  are  not  to  say  it  shall  be 
punished  in  damages  for  not  giving  to  the  public  more  com- 
plete protection ;  for  that  would  be  to  take  the  administration 
of  municipal  aSairs  out  of  the  hands  to  which  it  has  been  in- 
trusted by  law.  What  the  public  have  a  right  to  require  of 
them  is  that  in  the  construction  of  their  works,  after  the  plans 
are  fixed  upon,  and  in  their  management  afterward,  due  care 
shall  be  observed ;  but  negligence  is  not  to  be  predicated  of  the 
plan  itself." 

This  rule  was  held  to  be  applicable  as.  well  to  work  done  as  to 
a  design  proposed.  The  approval  of  the  plan  when  completed 
is  as  much  a  judicial  act  as  the  design  of  it.  It  is  of  i)o  conse- 
quence that  the  judgment  was  exercised  at  different  timee  so 
long  as  it  comprehended  the  single  plan,  (See  Lomsmg  v. 
TooUm,  37  Mich.  152.) 

These  remarks  are  directly  in  point,  and  any  other  rule 
than  the  one  laid  down  in  the  oases  cited  would  en}ai^  the 
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liability  of  the  manicipal  authorities  to  an  extent  not  sanc- 
tioned by  any  adjudicated  case.  The  sidewalk  in  question 
was  proved  to  have  been  strongly  constructed  and  in  good 
repair,  and  the  allegation  is  that  the  plan  upon  which  it  was 
built  was  defective  and  dangerous ;  that  it  was  too  steep,  and 
not  that  it  was  out  of  repair.  It  is  very  pkin,  the  city  could 
not  be  held  liable  for  a  defect  or  error  in  the  plan,  and  it 
is,  therefore,  manifest  that  the  court  erred  in  refusing  to  non- 
suit and  also  in  refusing  to  charge  as  requested,  unless  that 
portion  of  the  charge  already  stated  obviated  the  difficulty. 

Such,  we  think,  was  not  the  case,  and  this  rule  was  expressly, 
as  we  have  seen,  repudiated  in  Lansing  v.  Toclom  {mprci).  The 
effect  of  such  a  rule  would  be  that  if  the  common  council  had 
the  right  in  its  discretion  to  build  this  walk  upon  the  plan,  and 
exactly  as  it  was  built,  it  would  have  no  right  in  its  discretion 
to  omit  to  disapprove  of  it  after  it  had  notice  of  the  manner  in 
which  it  was  built,  and  that  for  this  reason  it  would  be  liable. 
If  the  common  council  were  authorized  to  direct  the  walk  to  be 
built  upon  the  plan  which  was  adopted  and  did  not  do  it,  it  is 
unreasonable  to  say  that  they  would  be  liable  for  a  defect 
which  would  not  have  existed  if  they  had  ordered  it. 

The  evidence  shows  there  had  been  a  sidewalk  at  the  place 
in  question  since  1855,  and  there  was  no  proof  by  whom  or  un- 
der what  authority  it  was  originally  built.  About  the  year 
1874,  or  1875,  a  new  plank  walk  was  built  over  the  old  one. 
It  does  not  appear  by  what  authority  this  new  walk  was  built, 
and  the  only  proof  given  by  the  plaintifiE  on  that  subject  was 
that  nothing  could  be  found  on  the  city  records  respecting  it. 
There  was  some  evidence  on  the  part  of  the  plaintiff,  tending 
to  show  that  the  new  walk  was  steeper  than  the  old  one,  but 
it  is  not  very  clear  what  the  difference  was,  or  that  the  change 
was  of  a  radical  character;  the  old  plan  was  followed  sub- 
stantially in  the  building  of  the  new  walk. 

We  think,  that  as  the  original  plan  required  the  exercise  of 
judicial  discretion  in  establishing  the  grade,  it  must  be  assumed 
that  such  discretion  was  also  exercised  in  carrying  out  the  plan 
in  laying  down  and  constructing  the  new  walk,  and  as  the  ac- 
tion of  the  plaintiff  cannot  be  maintained  upon  the  ground  that 
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the  original  plan  was  defective,  it  is  not  apparent  in  what  way 
it  can  be  upheld  by  reason  of  the  alleged  diange  in  the  grade. 
In  this  connection  it  may  be  remarked  that  the  cases  relied  upon 
by  the  coansel  for  the  respondent  relate  only  to  the  prosecu- 
tion of  the  work  which  the  law  holds  to  be  ministerial  in  its 
character,  and  that  it  should  be  performed  in  a  safe  and  skillful 
manner. 

This  action  is  not  brought  for  unskillf ulness  in  making  and 
repairing  the  walk,  but  for  a  radical  defect  in  the  plan  and  in 
the  reparation  thereof  according  to  the  same. 

In  the  case  of  CZ«ii^nc»  V.  7%«  CK^y  <2^ -4 t^&wrn  (66  K  T.  334) 
the  common  council  had  directed  the  building  of  the  sidewalk, 
and  one  of  its  members  in  constructing  it  made  an  alteration 
from  the  original  plan  which  was  entirely  unauthorized.  The 
slanting  stone  which  caused  the  accident  in  that  case,  instead 
of  being  laid  as  directed  by  the  common  council,  was  laid  con- 
trary to  its  directions  by  an  alderman.  The  result  was  the 
injury  complained  of.  There  is  a  wide  distinction  between 
that  case  and  the  one  at  bar. 

Conceding  that  when  the  grade  has  been  fixed  the  common 
council  are  bound  to  see  that  the  grade  is  adhered  to  and  can- 
not establish  a  different  one,  as  it  is  not  clear  that  any  such 
change  or  variation  was  made  in  deviation  from  the  original 
plan  as  would  establish  negligence  on  the  part  of  the  defendant, 
no  liability  was  incurred. 

If  the  city  can  be  held  liable  for  the  injury  sustained  it  must 
be  upon  the  assumption  that  it  was  responsible  for  the  plan  of 
the  work  and  its  continuance,  and  having  this  in  view  it  is 
difficult  to  see  how  the  city  can  be  held  responsible  upon  the 
ground  stated  in  the  judge's  charge. 

As  a  new  trial  must  be  granted  upon  the  ground  already  con- 
sidered it  is  not  necessary  to  discuss  the  other  questions  raised. 
For  this  reason  also  the  questions  arising  upon  the  demurrer  do 
not  demand  examination. 

The  judgment  should  be  reversed,  and  a  new  trial  granted, 
costs  to  abide  the  event. 

AU  concur,  except  Kapallo,  J.,  absent. 

Judgment  reversed. 
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Thx  Oobn  Exohakos  Bank,  Beftpondeut,  v.  Ths  Nassau  Bahk, 


118  m  Appellant 


A  check,  dated  November  9, 1874,  drawn  upon  plaintiff,  a  New  York  city 
bank,  the  indorsement  of  the  payees  whereon  had  been  forged,  was  paid 
by  it  to  defendant,  who  had  received  it  from  a  depositor  in  the  regular 
course  of  business,  and  charged  it  to  the  drawer's  account.  In  March,  1876, 
the  drawers  notified  plaintiff  of  the  forgery  and  commenced  suit  against 
it  to  recover  the  moneys  withheld  by  it  on  account  of  the  check.  Notice 
of  the  suit  was  given  to  defendant,  judgment  was  recovered  therein 
against  plaintiff,  and  after  payment  thereof  this  action  was  brought.  It 
appeared  that  neither  plaintiff  nor  the  drawer  of  the  check  took  any 
measures  to  ascertain  the  genuineness  of  the  indorsement  until  about  the 
time  of  the  commencement  of  the  action  ;  that  if  this  had  been  done  the 
forgery  would  have  been  discovered,  and  defendant,  if  it  had  been  notified 
thereof,  could  have  protected  itself  from  loss  by  calling  upon  Its  de- 
positor. Held,  that  defendant  was  liable  for  the  amount  of  the  check 
with  simple  interest  from  the  time  of  payment ;  that  no  duty  to  de- 
fendant rested  on  plaintiff  to  examine  and  ascertain  as  to  the  genuineness 
of  the  indorsement  before  paying ;  and  that  it  was  not  estopped  by  the 
delay;  but  that  defendant  was  not  liable  for  the  costs  in  the  suit 
against  plaintiff;  that  having  failed  in  its  duty  to  its  depositors  it  could 
not  charge  the  expense  of  an  action  caused  by  such  default  upon  a  third 
person. 

JSltcood  V.  Deifmdarf  (5  Barb.  898),  Thompwn  v.  Tayl(yr  (72  N.  T.  82), 
Ddaware  Bank  v.  JarvU  (20  id.  228),  distinguished. 

Also  held,  that  evidence  was  properly  excluded  of  a  usage  among  banks  in 
ihe  city  of  New  York,  making  it  plaintiff's  duty  to  examine  and  satisfy 
itself  as  to  the  genuineness  of  the  indorsement  and  to  return  the  same 
immediately  if  not  good. 

A  local  usage  cannot  be  set  up  to  contradict  or  alter  a  rule  of  law. 

(Argued  December  6, 1882  \  decided  January  10,  1883.) 

AppBALfrom  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  October  28,  1881,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  .upon  a  verdict. 

It  appears  from  the  complaint  that  on  the  9th  of  Kovem- 
ber,  1874,  Messrs.  Kunhardt  &  Co.  were  depositors  with 
the  plaintiff,  and  on  that  daj  made  their  check  upon  it, 
payable  to  the   order  of  William  Ives  and    John  Waters, 
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for  the  sum  of  $19,000.  On  the  next  day  it  was  presented, 
and  then,  purporting  to  be  indorsed  by  the  payees,  was  paid 
to  the  defendant  and  charged  to  the  drawer's  account. 
On  the  23d  of  March,  1876,  Eunhardt  &  Co.  notified  the 
plaintiff  that  the  indorsement  was  forged,  and  commenced  sait 
for  the  recovery  of  the  moneys  withheld  from  them  on  account 
of  said  check  and  obtained  judgment  therefor,  with  costs. 
Notice  of  this  suit  was  at  its  commencement  given  to  the  de- 
fendant, and  after  payment  of  the  judgment  the  plaintiff  de- 
manded repayment  of  the  amount  so  paid,  and  offered  to 
return  the  check  to  it ;  being  refused,  it  brought  this  action. 
Issue  was  taken  by  answer  on  the  question  of  forgery,  and  it 
also  set  up  that  the  check  was  received  by  the  defendant  from 
one  B.,  its  depositor,  in  the  regular  course  of  business,  for  col- 
lection, and  after  collection  credited  to  him  and  so  became 
subject  to  his  check ;  that  his  account  continued  and  was  good 
for  an  amount  exceeding  the  check  during  the  greater  portion 
of  the  time  from  its  date  up  to  and  including  March,  1876; 
that  it  was  retained  by  the  plaintiff  until  December  3,  1874, 
when  it  returned  it  to  Kunhardt  &  Co.;  that  no  steps  were  in 
the  mean  time  taken  by  it  to  ascertain  the  genuineness  of  the 
indorsement,  nor  by  Kunhardt  &  Co.,  until  March  23,  1876 ; 
that  the  defendant's  depositor  (B.)  became  insolvent,  and  by 
reason  of  the  omission  of  the  plaintiff  and  Kunhardt  &  Co.  to 
discover  the  forgery  and  notify  the  defendant,  its  position  had 
been  altered  to  its  injury.  Upon  the  trial  it  was  conceded  that 
the  signature  of  the  payees  of  the  check  was  forged,  and  it  was 
proven  that  neither  the  plaintiff  nor  Kunhardt  &  Co.  took  any 
measures  to  ascertain  its  genuineness  until  the  time  above  men- 
tioned. There  was  also  evidence  from  which  it  was  apparent 
that  if  it  had  been  otherwise  the  forgery  would  have  been  dis- 
covered and  the  defendant,  if  notified  thereof,  might  have  pro- 
tected itself  from  loss  by  calling  upon  its  depositor  ^^B." 
Various  exceptions  were  taken  during  the  trial,  and  at  its  close 
the  defendant  asked  to  go  to  the  jury ;  first,  upon  the  question 
'^  whether  the  defendant- has  not  shown  that  it  was  injured  to 
the  fuU  extent  of  the  $19,000  and  interest,  or  to  some  part 


76  OoBur  ExcHAKQE  Banc  v,  Nassau  Bakk.       [Jan., 


Statement  of  oaee. 


thereof,  by  the  plaintiff's  negligence  or  lachss  in  failing  to  give 
notice  of  the  alleged  mistake ;"  second,  whether  it  has  not 
proved  a  loss  suffered  by  it  in  consequence  of  the  mistake  com- 
mitted by  the  plaintiff,  to  the  full  extent  of  the  check  and  in- 
terest ;  third,  whether  in  consequence  of  the  recognition  by  the 
plaintiff  of  the  check  in  question,  the  defendant  did  not  pay  out 
to  its  depositor  (B.)  the  moneys  held  on  deposit  for  him  on  that 
and  subsequent  days,  or  some  part  thereof.  This  was  denied. 
Thereupon  the  court  directed  a  verdict  for  the  plaintiff,  for 
$27,553.43,  made  up,  first,  of  the  amount  of  the  judgment 
recovered  against  the  plaintiff  by  Kunhardt  &  Co.;  second,  of 
plaintiff's  expenses  in  defending  that  action ;  third,  interest  on 
the  judgment.  To  the  allowance  of  each  item  the  defendant 
excepted.  After  verdict,  in  pursuance  of  this  direction,  the 
defendant  moved  upon  the  minutes  for  a  new  trial.  It  was 
denied.  An  appeal  was  taken  from  the  judgment  and  the 
order  denying  a  new  trial,  to  the  General  Term,  where  both 
were  aiSrmed^  and  from  its  decision  the  defendant  appeals  to 
this  court. 

Joseph  H.  ChoaU  for  appellant.  Where  a  payment  has  been 
made  under  a  mistake  of  a  material  fact,  no  recovery  can  be 
had,  if  the  position  of  the  party  receiving  payment,  has  been 
changed,  in  consequence  to  his  disadvantage.  {Mayer  v.  The 
Mayor ^  eto.^  68  N.  Y.  455 ;  Na^.  Rk  of  Commerce  v.  Nat, 
Mechs.  Bk  Asm.^  55  id.  211 ;  AUen  v.  Fourth  Nat.  B*k,  69 
id.  12 ;  Raihhone  v.  Stocking^  2  Barb.  145 ;  Macauley  v.  Cor- 
ninffj  3  La.  Ann.  409 ;  Gloucester  B^k  v.  Salem  B^k^  17  Mass. 
32 ;  2  Parsons  on  Notes  and  Bills,  597-9.)  By  means  of  the 
plaintiff's  laches^  and  the  consequent  damage  and  change  of 
position,  to  its  detriment,  inflicted  upon  the  defendant,  the 
plaintiff  is  clearly  estopped  from  reclaiming  the  money.  ( Voor- 
his  V.  Olmetead,  66  N.  T.  113 ;  Cond  NaJt.  Rk  v.  Nat,  B*k 
Commw.y  50  id.  575.)  The  judge  erred  in  excluding  the 
evidence  offered  to  show  the  usage  as  to  the  duty  of  paying  tel- 
ler of  the  Com  Exchange  Bank.  (Lawson  on  Usages  and  Customs, 
205,  206,  209,  §§  65,  67,  68,    72;  id.,   211,  §  74;  id.,   485, 
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§  248 ;  EUis  v.  Ohio  L.  Ins.  <&  T.  Co.,  4t  Ohio  St.  628.)  Where 
a  bank  pays  money  on  a  check  on  which  the  indorsement  of 
the  payee  is  forged,  the  loss  mast  fall  on  the  J)ank  and  not  on 
its  depositor.  {CoggiU  v.  Am.  Mcch.  B*k,  1  N.  T.  113 ;  Weis- 
8er  V.  Denisofiy  10  id.  68  ;  Morgan  v.  Rh  of  State  of  N.  Y., 
11  id.  404 ;  Ormes  v.  Am.  Exch.  Bk^  16  id.  205 ;  Walsh  v. 
German  Am.  JB*k^  73  id.  424 ;  Morse  on  Banks  and  Banking 
[2d  ed.],  350 ;  Mayne's  Law  of  Damages,  46 ;  Roach  v. 
Thompson^  4  0.  &  P.  194 ;  WhiMey  v.  Nat.  B^k  of  Potsdamn^ 
45KY.  301.) 

John  M.  Bowers  for  respondent  The  indorsing  of  its 
clearing-house  number  on  the  check  and  its  presentation  through 
the  clearing-house  by  the  defendant  to  the  plaintiff,  from  whom 
the  defendant,  by  such  means,  received  the  face  of  the  check, 
was  an  indorsement  of  the  same  and  rendered  the  defendant 
liable  as  iridorser.  (  White  v.  Continental  Nat.  Bk.j  64  N.  T. 
316 ;  Sitsquehanna  Valley  Bk.  v.  ZoomiSy  85  id.  207,  211.) 
No  formal  indorsement  was  necessary.  {Jones  v.  Hyde,  5 
Taunt.  488,  493 ;  Herrick  v.  Whitney,  15  Johns.  240 ;  Chitty 
on  Bills  [ed.  of  1849],  245 ;  Brovm  v.  B.  db  D.  Bk.,  6  Hill,  343 ; 
Merchs.^  Bk.  v.  Spicer,  6  Wend.  443 ;  Bex  v.  Begg,  3  P.  Wms. 
419 ;  Story  on  Bills  and  Notes,  §  121 ;  Herrvng  v.  WoodhvU, 
29  111.  98 ;  Gibson  v.  PoweU,  6  How.  [Miss.]  60.)  An  in- 
dorsement of  commercial  paper  is  a  contract  and  warranty  with 
every  subsequent  holder  that  the  instrument  itself  and  all  the 
signatures,  antecedent  to  the  said  indorsement  thereon,  are  genu- 
ine, and  the  party  who  indorses  a  forged  cheek  and  gives  it 
currency  must  bear  the  loss.  {TurnhuU  v.  Bowyer,  40  N.  Y. 
460 ;  Canal  Bk.  t.  Bk.  of  Albany,  1  Hill,  287 ;  Bk.  of  Com^ 
merce  v.  Un.  Bk.,  3  N.  T.  230,  236.)  The  check  having  been 
paid  by  the  plaintiff  to  the  defendant  through  a  mistake  of  fact 
as  to  such  check  having  been  indorsed  by  the  payees,  and  with- 
out knowledge  that  the  signatures  of  the  payees  were  forged, 
the  plaintiff  is  entitled  to  recover  back  the  amounts  paid  out  and 
interest.  {Bk.  of  Commerce  v.  Union  Bk.,  3  N.  T.  230 ; 
Canal  Bk.  v.  Bk.  of  Albany,  1  Hill,  287 ;  Kingston  Bk.  v. 
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mingej  40  K  Y.  891 }  Marine  Bk.  v.  2!fa6.  City  Bk.j  59  id. 
67 ;  Holt  V.  JSoaSy  59  Barb.  554.)  The  notice  given  the  de- 
fendant was  suflBcient.  {Bk.  of  Commerce  v.  Union  Bk,.  3  N. 
Y.  230-237;  Canal  Bk.  v.  Bk.  of  Albany,  1  Hill,  287; 
Weieser  v.  Benieon,  10  N".  Y.  68-78;  Kingston  Bk.  v. 
I^ttinge,  40  id.  891 ;  Lawrence  v.  Am.  Nat.  Bk.y  54  id.  432  ; 
White  V.  Cont  If  at.  Bk.y  64  id.  319  ;  Nat.  Bk.  of  Comm^ce 
^v.  Nat.  Mechs^  BVg  Aes^n,  65  id.  211 ;  Mayer  v.  Mayor , 
etc.y  63  id.  455  ;  Weisser  v.  Denison,  10  id.  68 ;  Welch  v. 
Oer.  Am.  Bk.,  73  id.  424;  Framk  v.  Chemical  Nat.  Bk,, 
84  id.  209 :  Talhot  v.  Bk.  of  Rochester,  1  Hill,  297.)  Neither 
the  drawer  nor  plaintiff  were  affected  by  the  acts  of  Barrett- 
{Welch  V.  Oermcm  Am.  Bk.,  78  N.  Y.  494-430;  Robinson 
V.  Chemical  Nal.  Bk.,  86  id.  404 ;  Weisser  v.  Denison,  10  id. 
68 ;  Holtzvnger  v.  Nat.  Com  Exo.  Bk.,  6  Abb.  [N.  S.]  292.) 
The  defendant  having  been  notified  of  the  pendency  of  the 
action  instituted  by  Kiinhardt  &  Oo.  against  the  plaintiff,  the 
judgment  recovered  therein  is  conclusive  as  against  the  defend 
ant  as  to  all  questions  of  fact  determined.  {Reiser  v.  Hatch, 
86  N.  Y.  614 ;  Adams  v.  Conover,  87  id.  422 ;  Bridgeport 
Ins.  Co.  V.  Wilson,  34  id.  274 ;  City  of  Rochester  v.  Mont- 
gomery,  72  id.  67 ;  Train  v.  Oovld,  22  Mass.  380.)  Evidence 
of  a  usage  among  banks  as  to  the  examination  of  the  genu- 
ineness of  indorsements  was  properly  rejected.  {Security  Bk, 
V.  Nat.  Bk.  of  the  RepMic,  67  N.  Y.  455 ;  FvlXer  v.  Robin- 
son, 86  id.  306,  309;  Woodruff.  Merchs.'  Bk.  of  N.  r.,25 
Wend.  673-674 ;  Mercfis?  Bk.  v.  Woodruff,  6  Hill,  174 ; 
Boioen  v.  N&kndi,  8  N.  Y.  190 ;  Otsego  Co.  Bk.  v.  Warren, 
18  Barb.  295  ;  Wadley  v.  DoAns,  63  id.  502 ;  Perkins  v.  Pres'dt, 
etc.,  F.  Bk.,  21  Pick.  483 ;  Newholdv.  Wright,  4  Rawle  [Penn.], 
1 94 ;  Broken  v.  Jackson,  2  Wash.  0.  0.  24 ;  Bodd  v.  Farlow, 
11  Allen,  426;  Reed  v.  Richa/rdson,  98  Mass.  216;  Stoever 
V.  Whitman,  6  Binn.  416 ;  Bolton  v.  Colder,  1  Watts  [Penn.], 
360 ;  Eager  v.  Adas  Ins.  Co.,  14  Pick.  141 ;  Randall  v. 
Rotch,  12  id.  107 ;  Merchs:  Nat.  Bk.  of  Whitehall  v.  Ball, 
83  N.  Y.  388,  345  ;  Agawam  Bk.  v.  Strever,  18  id.  502, 612.) 
The  defendant  by  its  indorsement  of  the  check  and  collection 
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of  the  money  stands  in  the  position  of  the  indemnitor  to  the 
plaintifE,  and  having  had  notice  of  the  sait  against  plaintifiE, 
is  liable  for  the  costs  and  expenses  of  such  action.  {Thompson 
y.  Tat/lor,  72  N.  Y.  32 ;  Ehoood  v.  D&ifendorf,  16  Barb. 
39&-413 ;  TurribuU  v.  Bcrwyer  40  K  Y.  461 ;  Babcock  v. 
Bemauj  11  id.  200 ;  Erwin  v.  Downs^  16  id.  575 ;  Jones  v. 
Brooksj  4  Taunt.  466 ;  Hubbley  v.  Broum^  16  Johns.  70 ;  Baker 
V.  Martin^  3  Barb.  636  ;  Whitney  v.  Nat.  Bk.  of  Potsdam^ 
45  N,  Y.  303;  Delaware  Bk.  v.  JarviSy  20  id.  226,  240; 
Goolidge  v.  Bimgham^  5  Mete.  68 ;  CUy  of  Bocheeter  v. 
Montgomery^  72  N.  Y.  65 ;  Kip  v.  Brigham^  7  Johns.  167; 
O'Brien  v.  McCann^  58  N.  Y.  873  ;  Fieher  v.  FaUowSy  5 
Esp.  171 ;  Whipple  v.  Newton^  17  Mass.  169 ;  Hart  v.  Deamier^ 
16  Wend,  538;  Howe  v.  ^.,  iT.  T.  <&  E.  R.  B.  Co.,  37  N. 
Y.  297 ;  People^  ex  rd.  Van  Eeuren^  v.  B'd  of  AuditorSy  74 
id.  310.) 

Danvobth,  J.  The  general  question  involved  is  answered 
by  a  series  of  decisions  by  this  court  in  favor  of  the  respondent. 
There  is  no  imputation  on  the  defendant  with  regard  to  the 
way  in  which  it  took  the  check  of  Kunhardt  &  Co.,  or  the  use 
made  of  it,  but  the  plaintifi  was  thereby  induced  to  part  with 
its  money  without  consideration,  and  the  defendant,  who  re- 
ceived it,  is  bound  to  make  restitution,  unless  the  plaintiff,  by 
some  act  or  omission  of  its  own,  has  lost  the  right  to  demand 
or  sue  for  it  (  White  v.  Continental  Nat.  Bank^  64  N.  Y. 
316;  and  cases  there  cited  by  Allen,  J.,  21  Am.  Eep.  612.) 

The  appellant  contends  that  it  was  the  plaintiff^s  duty  to  ex- 
amine and  ascertain  the  genuineness  of  thepayee^s  indorsement 
before  paying  the  check,  and  that  in  default  of  doing  so,  it  is 
as  against  the  defendant  estopped  from  denying  its  genuine- 
ness; but  the  authorities  are  the  other  way.  {CamdB'k  v. 
Ba/nk  of  Albany ^  1  Hill,  287 ;  Whitney  v.  JVat.  Bank  of 
Potedamy  45  K.  Y.  303  ;  Holt  v.  Boss^  54  id.  472  ;  13  Am. 
Rep.  615 ;  The  Union  Nat.  Bk  of  Troy  v.  Sixth  Nat  Rk  of 
N.  T.J  43  N.  Y.  452 ;  3  Am.  Rep.  718 ;  White  v.  Confl  Nat. 
Eky  supra  ;  Oranyes  v.  Am.  Exch.  ffky  17  N.  Y.  205.) 


80  Corn  Exchange  Bank  v.  Nassau  Bank.        [Jan., 

Opinion  of  the  Court,  per  Danforth,  J. 

The  recovery,  however,  should  have  been  limited  to  the 
amount 'of  money  received  by  the  defendant  from  the  plaintiff, 
with  simple  interest  to  the  time  of  the  rendition  of  the  verdict. 
The  plaintiff  paid  the  check  of  Eunhardt  &  Co.  at  its  own  risk 
and  without  authority,  and  could  have  no  defense  to  their  ac- 
tion. {Hail  V.  jFuUeTj  5  B.  &  G.  750  ;  Morgan  v.  The  Bank 
of  the  State  of  N.  Z.,  11  N.  Y.  404.)  There  was  no  privity 
between  Kunhardt  &  Co.  and  this  defendant.  The  money 
received  by  it  was  not  their  money,  and  it  was  not  liable  to 
them.  Their  money  was  still  on  deposit  with  the  plaintiff,  and 
the  plaintiff  owed  them  for  it. 

The  cases  cited  by  the  plaintiff  are  not  analogous.  Elwood 
V.  Deifendorf  (5  Barb.  398)  and  ITiampaon  v.  Taylor  (72  N. 
Y.  32)  stand  upon  the  technical  relation  of  principal  and  surety, 
and  even  then  the  right  to  indemnity  was  held  not  to  extend  to 
expenses  incurred  in  defending  against  the  just  claim  of  the 
creditor.  In  Delaware  Bank  v.  Jarvis  (20  N.  Y.  226)  the  de- 
fendant was  the  vendor  of  the  note  in  question,  and  had 
received  from  the  plaintiff  the  agreed  price  thereof.  The  costs 
in  controversy  were  incurred  in  an  action  which  failed  because 
the  note  was  void  for  usury  taken  by  the  vendor,  and 
the  recovery  for  costs  allowed  in  that  action  was  upheld 
upon  the  ground  that  the  vendor  of  a  chose  in  action  im- 
pliedly warrants  its  soundness  and  validity,  so  far  at  least  as 
he  had  been  connected  with  its  origin.  In  the  other  cases  cited 
by  the  respondent,  the  plaintiff  had  become  liable  to  costs  in 
actions  in  which  he  had  a  remedy  over  against  the  then  defend- 
ant, but  in  none  of  them  did  it  appear  that  the  action  in  which 
the  costs  were  incurred  was  caused  in  whole  or  in  part  by  the 
wrongful  act  or  omission  of  duty  on  the  part  of  the  original 
defendant.  No  case  I  think  can  be  found  in  which  the  right  to 
costs  of  defending  an  action  so  caused  has  been  upheld,  and 
that  is  precisely  the  position  of  the  plaintiff  here.  It  did  not  buy 
or  propose  to  buy  the  check  of  the  defendants ;  it  assumed  to 
pay  it  as  the  obligation  of  Kunhardt  &  Co.,  and  when  informed 
by  them  that  the  condition  —  indorsement  by  payee  —  on  which 
alone  they  authorized  payment,  had  not  been  performed,  they 
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took  the  risk  of  defeat  b;  joining  issue  with  their  principals, 
and  withheld  their  money  until  it  could  be  determined.  It  was 
the  business  of  the  plaintiff  as  between  itself  and  its  depositors, 
to  see  to  it  that  their  money  should  not  be  expended  except  as 
they  directed  {Weisaer  v.  Deniaon^  10  N.  Y.  68;  Morgan 
V.  Bank  of  State  of  N.  JT.,  supra  ;  Oraves  v.  Am.  Eaaoh.  B^ky 
supra  ;  Welsh  v.  German  Am.  B'k^  78  N.  Y.  424 ;  29  Am. 
Bep.  175),  and  having  failed  to  do  so,  cannot  charge  the  expense 
of  an  action  caused  by  such  default  upon  a  third  party.  The 
defendant's  liability  in  the  present  action  stands  upon  a  differ- 
ent and  entirely  distinct  ground  —  the  receipt  of  money  paid 
under  a  mistake  and  without  consideration.  The  same  principle 
forbids  rests  in  the  computation  of  interest  upon  the  amount 
paid. 

Another  proposition  lias  been  very  strenuously  argued  for  the 
appellant,  to  the  effect  that  the  court  erred  in  excluding  evi- 
dence offered  to  show,  that  by  usage  among  banks  in  the  city 
of  New  York  it  was  the  duty  of  the  plaintiff  to  examine  and 
satisfy  itself  as  to  the  genuineness  of  tlie  signatures  of  the 
drawer  and  payee  of  the  check,  and  return  the  same  imme- 
diately if  not  good. 

The  action  before  us  is  to  recover  money  to  which  in  con- 
science and  good  morals  the  defendant  has  no  title,  and  it  seeks 
to  retain  it  upon  the  ground  that  by  the  custom  of  its  kind 
within  a  certain  city,  its  payor  must  at  its  peril  ascertain 
whether  a  defect  in  title  existed.  Such  an  obligation  might 
h^ve  been  created  by  contract,  and  so  a  short  statute  of  limi- 
tations imported  into  the  transaction,  or  a  limited  period  de- 
fined, after  which  the  payor  should  be  required  to  hold  its 
peace ;  but  this  is  contrary  to  the  legal  rights  of  the  parties  as 
fixed  by  the  circumstances  of  the  transaction,  and  I  find  no 
authority  which  gives  that  effect  to  a  local  usage,  or  permits  it; 
to  be  received  in  contradiction  of  the  law  merchant. 

In  liankin  v.  American  Insurance  Compa/ay  (1  Hall,  619) 
it  was  thought  to  be  well  settled  that  a  usage  could  never  be 
set  up  to  contradict  a  rale  of  law,  or  to  vary  an  express  agree- 
ment, and  on  that  ground  it  was  decided  that  when  by  their 
SiCKELS  — Vol.  XLVI.        11 
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policy,  insurers  bound  themselves  to  pay  for  all  damages  aris- 
ing from  perils  of  the  sea,  evidence  of  usage,  in  the  port  of 
New  York,  and  elsewhere,  that  the  insurer  is  not  liable  until  upon 
survey  made  by  certain  officers  it  is  found  that  the  goods  were 
properly  stowed  and  that  the  damage  arose  from  perils  of  the 
sea,  is  inadmissible,  as  varying  the  obligation  and  introducing 
a  condition  precedent  into  the  contract.  The  same  rale  applies 
where  usage  is  offered  to  oppose  or  alter  a  general  principle 
or  rule  of  law,  and  uix)n  a  given  state  of  facts,  make  the  legal 
rights  or  liabilities  of  the  parties  other  than  they  are  by  the 
common  law.  In  I^rith  v.  Barker  (2  Johns.  327},  Kent,  Ch. 
J.,  says  usage  "  never  is,  nor  ought  to  be,  received  to  contradict 
a  settled  rule  of  commercial  law."  Brovm  v.  Jackson  (2 
Wash.  C.  0.  24)  was  an  action  by  the  holder  of  a  bill  of 
exchange,  against  an  indorser ;  the  latter  in  defense  offered  to 
prove  a  custom  that  in  the  trade  between  this  country  and 
England,  the  English  merchant  receiving  a  bill,  indorsed  as 
the  one  in  question  was,  must  return  it  immediately  on  protest 
to  the  indorser ;  that  if  he  call  on  the  di-awer  for  payment,  he 
exonei*ates  the  indorser.  It  was  held  inadmissible  as  contrary 
to  the  established  rule  of  law  relating  to  such  a  subject.  In 
Barnard  v.  Kellogg  (10  Wall.  383)  it  is  said,  "If  on  a  given 
state  of  facts,  the  rights  and  liabilities  of  the  parties  to  a  con- 
tract are  fixed  by  the  general  principles  of  the  common  law, 
they  cannot  be  chapged  by  any  local  custom  of  the  place  where 
the  contract  was  made."  In  the  case  before  us  the  common 
law  did  not  on  the  admitted  facts  impose  the  duty  of  examina- 
tion of  the  check  on  the  paying  bank,  and  we  think  no  custom 
can  be  admitted  to  imply  one.  Whatever  tends  to  unsettle 
the  law  and  make  it  different  in  different  portions  of  the  State, 
would  lead  to  mischievous  consequences,  and  be  against  public 
policy  {Tliompaon  v.  As/iton^  14  Johns.  317),  au(l  so  it  has  been 
frequently  held. 

In  Woodruff  v.  Merclianis  Bank  (25  Wend.  673)  a  usage 
in  the  city  of  New  York  that  days  of  grace  were  not  allowed 
on  a  bill  of  exchange  was  held  to  be  illegal.  Nelson,  J.,  say- 
ing, "  if  sanctioned,  its  effect  would  be  to  overturn  the  whole 
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law  on  the  subject,  of  bills  of  exchange  in  the  city  of  New 
York,  and  it  could  not  be  allowed  to  control  the  settled  and 
acknowledged  law  of  the  State  in  respect  to  this  description  of 
paper."  There  are  cases  in  this  court  standing  on  the  same 
doctrine.  {Security  BanJc  v.  Nat  Bomh  of  the  Hejmblic^  67 
N.  T.  458  ;  23  Am.  Rep.  129 ;  Fuller  v.  Bdbvnaaii,  86  N.  T. 
306 ;  40  Am.  Rep.  640.) 

The  plaintiff  here  had  no  means  of  knowledge  of  the 
character  of  the  payee's  indorsement,  beyond  those  possessed 
by  the  defendant,  nor,  under  the  common  law,  was  its  duty 
of  examination  greater.  {Frank  v.  Lanier^  decided  January, 
1883.*).  It  cannot  be  charged  with  it,  by  proof  of  usage,  with- 
out changing  the  law  applicable  to  such  transactions. 

We  think,  therefore,  the  appellant's  proposition  in  this  respect 
was  properly  denied  by  the  trial  court,  but  for  the  reasons  above 
stated,  the  judgment  must  be  reversed,  and  a  new  trial 
granted,  unless  the  plaintiff  stipulates  to  reduce  the  judgment 
to  an  amount  equal  to  $19,000,  with  interest  from  November 
10,  1874,  to  date  of  verdict,  and  costs  in  the  courts  below, 
in  which  case  the  judgment  so  modified  should  be  affirmed, 
without  costs  to  either  party  in  this  court. 

AH  concur,  except  Rapallo,  J.,  absent 

Judgment  accordingly. 


Ira  n.  Brooks,  Respondent,  v.  Elvira  ELuuson  et  al.,  as  Ad- 
ministrators, et<;.,  Appellants. 

The  complaint,  in  an  action  for  Ubel,  aUeged  the  writing  and  sending  bj  de- 
fendant of  a  letter  which  contained  the  matter  claimed  to  be  libeloas. 
At  the  beginning  of  the  trial  and  before  any  evidence  had  been  given, 
defendant  objected  to  any  evidence,  on  the  ground  that  the  letter  was  a 
privileged  communication,  which  objection  was  overruled.  At  the  close 
of  plaintiff's  evidence  a  motion  was  made  for  a  nonsuit  on  the  ground 
"that  if  the  letter  was  not  a  privileged  communication  the  proof  showed 
that  plaintiff  had  sustained  no  damage  *  *  ^,  and  the  letter  was  not 
libelous  on  its  face."  Held,  that  the  question  as  to  whether  the  letter 
was  a  privileged  communication  was  not  effectively  raised  ;  that  it  was 
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not  presented  by  the  motion  for  nonsuit,  and  the  preliminary  objection 
was  unavailing,  as  there  were  then  no  facts  before  the  court  upon  which  it 
could  be  determined. 

The  complaint  also  charged  the  speaking  of  alleged  slanderous  words, 
which  were  substantially  that  plaintiff  was  offering  for  sale  to  a 
cheese  factory,  the  milk  of  his  dairy  which  was  poisonous  and  im- 
pure, by  reason  of  his  suffering  a  horse  having  a  sore  upon  its 
neck,  discharging  filthy  and  impure  matter,  to  run  in  the  pasture 
with  his  cows,  and  drink  from  the  same  water  and  share  the  same  food. 
Defendant  claimed  upon  the  trial,  upon  the  testimony  of  experts  called 
by  him,  that  the  necessary  consequence  of  the  facts  stated  was  to  render 
the  milk  impure  and  poisonous.  RM,  that  assuming  this  to  be  true,  the 
words  charged  a  misdemeanor  (§§  1,  2,  chap.  544,  Laws  of  1864)  and 
were  actionable  per  (te. 

It  appeared  that  three  different  cheese  factories  refused  plaintiff's  milk,  as- 
signing as  a  reason  the  charge  made  by  defendant.  HM,  that  assuming 
the  words  were  not  actionable  per  96,  there  was  sufficient  evidence  of 
special  damage  to  authorize  the  submission  of  the  question  to  the  jury. 

The  court  charged  in  substance  that  if  the  jury  found  the  alleged  wrong 
to  have  been  malicious  and  intentional,  they  could  give  exemplary  dam- 
ages, in  determining  which  they  might  consider  the  injury  to  plaintiff's 
feelings  and  have  respect  to  the  force  of  example.     EdA  no  error. 

(Argued  December  7,  1883 ;  decided  January  16, 1888.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  May  4,  1882,  which 
atBrmed  a  judgment  in  favor  of  plaintiff,  entered  upon  a  ver- 
dict, and  affirmed  an  order  denying  a  motion  for  a  new  trial. 

This  was  an  action  for  libel  and  slander;  it  was  brought 
originally  against  Ricliard  F.  Harison,  who  died  after  the  argu- 
ment of  his  appeal  at  General  Term,  and  before  the  decision, 
and  the  present  defendants  were  substituted. 

As  to  the  libel,  the  complaint  charged  defendant  falsely  and 
maliciously  wrote  and  mailed  a  letter  "to  A.  Aldrich  &  Com- 
pany and  others  at  the  city  of  Boston  and  State  of  Massachu- 
setts, and  therein  falsely  and  libelously  uttered  and  published  of 
and  concerning  the  plaintiff  the  following  false  and  libelous 
words,  namely  :  Ira  Brooks  has  a  sick  and  diseased  horse  on  his 
farm  ;  he  owns  and  has  a  sick  and  diseased  horse  in  his  posses- 
sion. That  horse  discharges  from  his  head  and  neck  filthy  and 
poisonous  virus  or  matter.      Brooks  kept  his  horse  on  his  farm 
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with  his  dairy  of  cows.  The  milk  he  produced  was  tainted. 
The  milk  he  got  from  his  cows  was  tainted,  filthy  and  poisonous 
and  wholly  unfit  for  food.  The  virus  and  matter  discharged 
from  his  horse  poisoned  the  milk  produced  from  his  cows,  and 
the  butter  and  cheese  made  from  the  milk  of  his  cows  was 
filthy,  poisonous,  rotten,  rancid,  sour  and  not  fit  for  food ;  and 
the  butter  and  cheese  that  he  has  offered  for  sale  was  filthy, 
rancid,  poisonous  and  unfit  for  food  and  infected  by  the  pois- 
onous matter  from  such  horse.  That  Brooks  kept  his  sick  horse 
on  his  farm  with  his  dairy  of  cows ;  that  while  the  horse  was 
with  the  cows  and  while  occupying  the  same  pasture  with  the 
cows,  the  horse  discharged  from  his  head  and  neck  large  quan- 
tities of  offensive  and  poisonous  virus ;  that  while  the  horse  was 
with  the  said  cows  the  said  Brooks  knew  that  his  horse  was  sick 
with  a  contagious  disease  and  that  the  horse  discharged  from  his 
head  and  neck  offensive,  poisonous  and  filthy  virus  or  matter. 
That  while  the  horse  was  sick  and  discharging  such  matter 
Brooks  was  engaged  in  making  butter  from  his  cows  and  selling 
and  offering  to  sell  such  butter  as  good  and  wholesome  food, 
whidi  Brooks  knew  to  be  infected,  diseased  and  poisonous,  rot- 
ten, rancid  and  sour,  and  wholly  unfit  for  food.  That  the  butter 
that  he  had  sent  to  Boston  to  said  A.  Aldrich  &  Company  was 
infected  with  the  disease  and  virus  of  the  said  horse,  was  filthy, 
poisonous,  rotten,  rancid  and  sour,  unfit  for  use  and  consump- 
tion and  unwholesome  as  food,  and  the  said  A.  Aldrich  &  Com- 
pany and  others  were  warned  not  to  sell  the  same  or  any  part 
thereof,  or  offer  the  same  or  any  part  thereof  for  sale  for  the 
reasons  aforesaid ;  thereby  intending  to  charge  that  the  said 
plaintiff  had  knowingly  sold  and  exposed  for  sale  impure,  adul- 
terated and  unwholesome  milk,  butter  and  cheese ;  and  had 
knowingly,  maliciously  and  criminally  adulterated  milk  with  the 
view  of  offering  the  same  for  sale ;  and  had  knowingly,  malici- 
ously and  criminally  kept  cows  for  the  production  of  milk,  but- 
ter and  cheese  for  market  and  for  sale  in  an  unhealthy  condi- 
tion ;  and  had  knowingly,  maliciously  and  criminally  sold  and 
offered  for  sale  filthy,  poisonous  and  infected  milk,  butter, 
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cheese  and  food."      The  slanderous  words  charged  were  of  a 
similar  import. 

At  the  opening  of  the  trial,  defendant's  counsel  objected  to 
an}''  evidence  being  received,  on  the  ground  that  the  counts  of 
the  complaint  charging  slander  did  not  allege  the  speaking  of 
words  actionable  per  ae^  or  that  by  the  utterance  of  the 
words  plaintiff  had  suffered  any  special  damage  ;  that  the  letter 
referred  to  was  a  privileged  communication.  The  objection 
was  overruled  and  exception  taken.  The  further  material  facts 
appear  in  the  opinion. 

A.  X,  Parker  for  appellants.  Plaintiff's  evidence  failed  to 
establish  the  speaking  of  any  words  by  defendant  charging 
plaintiff  with  the  commission  of  an  offense  indictable  under 
any  statute  of  the  State  or  at  common  law,  nor  were  the  words 
spoken  by  plaintiff  slanderous  jp^r  se,  (2  Broom  and  Hadley's 
Com.  460  [Am.  ed.];  2  Colby's  Crim.  Law,  77;  Moses  v. 
Mead,  1  Denio,  378;  WrigU  v.  Hart,  18  Wend.  440,  464: 
Vica/rs  v.  Wilcox,  8  East,  1 ;  Maybee  v.  Fish,  42  Barb.  326 ; 
Matthews  v.  Bea^h,  5  Sandf.  256 ;  Baker  v.  WHkins,  3  Barb. 
220 ;  Vcm  Hensselaer  v.  Dole,  1  Johns.  Cas.  279 ;  lidberts  v. 
Champlain,  14  Wend.  120;  Anonymous,  60  N.  Y.  262; 
Terwilliger  v.  Wands^  17  id.  54,  57 ;  Kelly  v.  Partington, 
5  B.  &  Ad.  695 ;  Ba^sH.  v.  Elmer,  65  Barb.  627 ;  KendaU 
V.  Stone,  50  N.  Y.  14 ;  Daily  v.  Dean,  5  Barb.  297 ;  Linden 
V.  Oraham,  1  Duer,  670.)  Whether  defendant  made  the 
statements  or  wrote  the  letter  in  the  conscientious  discharge  of 
what  he  believed  to  be  his  official  duty,  and  whether  either 
of  the  statements  or  letter  was  privileged  were  questions  for 
the  jury.  {Glapp  v.  Develin,  35  N.  Y.  Supr.  Ct.  170; 
Lewis  v.  Chapman,  16  N.  Y.  369,  374 ;  Armsfyy  v.  Dov^lass, 
37  id.  477,  479,  484 ;  Klinck  v.  CoBby,  46  id.  427,  433-4 ; 
HamiUo7i  v.  Eno,  81  id.  116,  124.) 

Leslie  W.  Russell  for  respondent.  The  utterance  that 
plaintiff  sold  or  offered  to  sell  milk  which  had  become 
poisonous  or  deleterious  as  food,  or  drew  such  milk  to  the 
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factory  to  be  manufactured  into  cheese,  or  into  butter  is  a 
slanderous  charge,  actionable  jper  ae  as  an  assertion  of  of- 
fering for  sale  or  use  unwholesome  food  knowingly.  {Hem- 
enway  v.  Wood^  1  Pick.  524 ;  Brodher  v.  Coffin^  5  Johns 
187 ;  Demarest  v.  HaHng^  6  Cow.  76 ;  Bishop's  Crim 
Law,  §§  940,  945 ;  1  R.  S.  [6th  ed.]  1105,  §§  34,  35,  36,  37 
Williams  v.  HoXbridge^  22  Barb.  396;  Hewett  v.  Mason 
24  How.  Pr.  366 ;  2  Starkie  on  Slander,  108 ;  Burgess  v 
Bouchsr^  8  Mod.  240;  Sherwood  v.  Chase^  11  Wend.  38 
Chapinam.  v.  Smithy  13  Johns.  78.)  The  burden  is  always  on 
the  party  uttering  the  aHeged  slander,  to  show  that  he  deprived 
the  charge  of  its  force  by  an  explanation,  which  necessarily 
limited  his  moaning,  so  as  to  be  innocuous.  {Mayhee  v.  Fisk^ 
42  Barb.  326 ;  Van  Akin  v.  CaleVj  48  id.  58 ;  Philips  v. 
Barber,  7  Wend.  439 ;  Kennedy  v.  Gifford,  19  id.  296  ;  Van 
Auken  v.  WestfaU,  14  Johns.  233  ;  Gorham  v.  IveSy  2  Wend. 
534  ;  Runddl  v.  Butler ^  7  Barb.  260.)  It  is  slander  to  charge 
dishonesty,  or  turpitude,  or  unfitness,  by  reason  of  fault  upon 
a  business  man  concerning  his  business,  or  vocation,  and  no 
special  damage  need  be  proven.  {FowUs  v.  Bowen,  30  N.  Y. 
20 ;  Dolan  v.  Yan  Rensselaer,  1  Johns.  Cas.  330 ;  Molt  v. 
Comstock,  7  Cow.  654 ;  Sewell  v.  Gatlin,  3  Wend.  291 ;  Car- 
penter v.  Dennis,  3  Sandf.  305.)  Even  if  the  words  spoken 
were  not  actionable  per  se,  they  were  uttered  concerning  the 
plaintiff  in  his  vocation  and  business,  and  as  a  matter  of  fact 
his  ability  to  manufacture  cheese  and  butter  without  let  or  hin- 
drance, or  to  use  or  sell  his  milk  was  so  seriously  impaired  and 
prevented  that  even  had  he  been  unable  to  prove  actual  dam- 
ages in  dollars  and  cents,  such  might  properly  be  inferred 
from  the  circumstances.  {Keenholts  v.  Becker,  3  Denio,  346 ; 
OVmsiead  v.  Miller,  1  Wend.  506 ;  Ohnstead  v.  Brown,  12 
Barb.  657;  Hartley  v.  Herring,  8  Term  R.  130;  Moore 
V.  Meagher,  1  Taunt.  39.)  Written  words  published  of  a  man 
which  impute  to  him  injustice,  or  impropriety,  or  which  tend 
to  expose  him  to  hatred,  contempt,  contumely  or  disgrace,  are 
actionable.  {Cooper  v.  Stone,  24  Wend.  433-440 ;  Riggs  v. 
Denniston,  3  Johns.  Cas.  198 ;  Townshend  on  Slander,  §  176 ; 
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Oorham  v.  IveSy  2  Wend.  534 ;  W%ite  v.  Ddavauj  17  id.  49.) 
There  is  no  justification  for  claiming  that  the  letter  was  privi- 
leged. {Relit/  V.  PartingUmy  4  B.  &  Ad.  700.)  The  letter 
was  libelous  per  se^  and  the  words  spoken  were  actionable 
per  sej  as  imputing  a  crime.  They  were  also  actionable  per  se^ 
because  spoken  of  the  plaintiff  in  his  business  and  vocation  in 
such  a  way  tliat  their  natural  import  would  occasion  damage, 
and  were  actionable  as  producing  special  damages  under  the 
proofs  in  the  case.  {BoyrUon  v.  Boynton^  43  How.  883.)  The 
request  to  rule  that  plaintiff  was  not  entitled  to  recover  for  in- 
jury to  his  feelings  was  properly  -refused.  {Gannvnjg  v, 
WtUiamstoiony  1  Gush.  461 ;  Kendrake  v.  McCra/ry^  11  Ga, 
603 ;  Life  v.  Eiaenlordy  32  N.  Y.  237 ;  Badgley  v.  Decker, 
44  Barb.  577  ;  Swift  v.  Dickermwa,  31  Conn.  285 ;  Taylor  v. 
Churchy  8  N.  Y.  461 ;  TiUotscni  v.  Cheethamy  3  Johns.  66 ; 
TerwiUi^er  v.  Wandsy  17  N.  Y.  64 ;  Wilson  v.  Gaity  id.  442  ; 
Ford  V.  JoneSy  62  Barb.  484.)  The  exception  to  the  ruling 
that  punitive  damages  might  be  given  as  a  warning  to  others 
to  prevent  a  repetition  is  correct.  ^  {Taylor  v.  Churchy  8  N.  Y. 
461 ;  TiUotaon  v.  Cheathaniy  3  Johns.  56 ;  Cook  v.  FlliSy  6 
Hill,  467;  Burr  v.  Burr,  7  id.  207;  Eendall  v.  StonCy 
2  Sandf.  269.) 

FiNOH,  J.  The  recovery  in  this  action  was  for  libel  and 
slander.  That  the  letter  to  Aldrich  &  Co.  was  libelous  on  its 
face  is  not  now  disputed.  Whether  it  was  true  or  not  was  a 
question  of  fact  upon  which  the  jury  have  passed,  and  upon  evi- 
dence sufficient  at  least  to  put  their  conclusion  beyond  our  re- 
view. The  only  other  defense  asserted  is  that  of  privileged 
communication.  The  question,  however,  was  not  effectively 
raised.  At  the  beginning  of  the  trial,  before  any  evidence  had 
been  given,  and  in  the  entire  absence  of  the  facts  and  circum- 
stances attending  and  characterizing  the  letter,  the  defendant 
objected  to  any  evidence  beir^  given,  on  the  ground  that-  the 
letter  was  a  privileged  comlnunication,  which  objection  was 
overruled  and  an  exception  taken.  It  is  not  even  now  con- 
tended that  this  ruling  was  wrong,  made  at  a  time  when  there 
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was  nothing  before  the  court  npon  which  the  qaestion  songht 
to  be  raified  could  be  determined,  but  it  is  sought  to  broaden 
the  motion  for  a  Donsnit,  made  at  tlie  close  of  plaintiff's  case, 
by  making  it  relate  back  to  these  preliminary  objections  and 
transferring  them  by  an  intendment  or  inference  into  the 
grounds  of  nonsuit  actually  stated.  These  were,  so  far  as  the 
count  for  libel  is  concerned,  that  ^^  no  proof  had  been  given  to 
sustain  it ;  that  if  the  letter  was  not  a  privileged  commanica- 
tion,  the  proof  showed  that  plaintiff  had  sustained  no  damage 
by  reason  of  it ;  and  the  letter  was  not  libelous  on  its  face." 
Tliis  objection  not  only  does  not  raise  the  question  now  sought 
to  be  argued,  but  practically  concedes  and  abandons  the  point; 
and  nowhere  else  during  the  progress  of  the  trial  was  it  again 
referred  to.  No  ruling  was  sought  or  obtained  from  the  court 
as  to  whether  the  lette'r  was  written  upon  excusable  occasion, 
and  was  privileged  in  view  of  the  circumstances  in  which  it 
originated.  That  question  only  was  for  the  court,  and  was  not 
raised  in  such  manner  as  to  be  now  before  us.  The  question 
of  good  faith  and  belief  in  the  truth  of  the  statement  was  for 
the  jury.  {HamiUan  v.  Eno^  81  N.  T.  122.)  We  may,  there- 
fore, dismiss  any  further  consideration  of  the  letter  except  as 
it  becomes  connected  with  questions  which  concern  likewise 
the  allied  slanderous  words. 

The  defendant  contends  that  these  were  not  actionable  per  se. 
They  consisted  substantially  of  a  charge  that  the  plaintiff  was 
selling  or  offering  for  sale  to  a  cheese  factory  the  milk  of  his 
dairy  which  was  poisonous  and  impure  by  reason  of  his  suffer- 
ing a  mare,  having  a  sore  upon  its  neck  dischai^ing  filthy  and 
putrid  matter,  to  run  in  the  pasture  with  his  cows,  and  drink 
from  the  same  water,  and  share  in  the  same  food.  The  court 
did  not  charge  that  these  words  constituted  an  accusation  of  an 
indictable  offense,  unless  the  jury  found  as  a  fact  that  the  im- 
purity and  poisonous  quality  of^the  milk  was  a  necessary  con- 
sequence of  the  facts  related  and  detailed.  Assuming  that  to 
be  true,  and  the  defendant  so  claimed  upon  the  testimony  of 
experts  called  by  himself,  the  accusation  became  one  of  soiling 
and  offering  for  sale  poisonous  and  impure  milk,  rendered  so  by 
SiCKELS  — Vou  XLVI.         12 
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causes  which  necessarily  produced  such  impurity  and  which 
were  wholly  within  the  plaintiJQf  's  control.  Such  an  act  con- 
stituted a  misdemeanor.  (Laws  of  1864,  chap.  544,  §§  1  and  2.) 
One  who  shall  "  knowingly  sell  or  exchange,  or  expose  for  sale 
or  exchange,  any  impure,  adulterated  or  unwholesome  milk," 
or  '^  who  shall  keep  cows  in  a  crowded  and  unhealthy  condi- 
tion, or  feed  the  same  on  food  that  produces  impure,  diseased 
or  unwholesome  milk,"  is  guilty  of  a  i^isdemeanor.  The  accu- 
sation here  was  that  the  plaintiff  had  delivered  to  the  cheese 
factory  poisonous  milk,  was  preparing  to  do  so  again,  and  was 
giving  his  cows  food  and  water  contaminated  with  poisonous 
and  unwholesome  elements,  and  the  charge  did  relate  to  the 
production  of  unwholesome  milk  and  its  sale  or  exchange  as 
such.  The  ruling  was  certainly  not  erroneous  as  against  the 
defendant.  * 

It  is  contended  that  the  accusation  was  not  slanderous  be- 
cause explanatory  words  were  used  which  showed  that  there 
was  an  expression  of  opinion  merely  as  to  the  consequences  of 
plaintiff's  action.  But  what  are  called  the  explanatory  words 
were  the  very  seat  of  the  slander  and  the  origin  of  its  force  an'd 
power  to  harm.  Instead  of  an  explanation  tending  to  modify 
and  render  innocuous  the  charge  of  selling  impure  milk,  it  was 
one  which  strengthened  and  intensified  the  charge  by  stating  the 
facts  from  which,  on  the  theory  we  are  now  considering,  such 
impurity  followed  as  a  natural  and  necessary  consequence.  We 
find  no  error,  therefore,  in  the  ruling  of  the  court  as  to  the  ac- 
tionable character  of  the  slanderous  words. 

But  since,  under  the  charge  of  the  court,  the  jury  were  at 
liberty  to  reach  their  conclusion  upon  the  ground  that  the  words 
spoken  were  not  actionable  j?er  ssj  because  the  impurity  of  tl\e 
milk  was  not  the  nexjcssary  consequence  of  the  exposure  of  the 
cows  to  poisonous  food  and  drink,  it  becomes  necessary  to  con- 
sider the  case  in  connection  M^ith  the  subject  of  special  dam- 
age. Upon  this  latter  hypothesis  the  court  charged  that  spe- 
cial damage  must  be  shown,  and  held  on  the  motion  for  a  non- 
suit, that  ^r/;/w35ya<?z^  it  had  been  established.  It  was  shown 
that  three  different  cheese  factories  refused  plaintiff's  milk,  as- 
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signing  as  a  reason  the  charge  made  by  Hanson  and  his  threat 
to  institute  proceedings  if  his  warning  was  disregarded.  There 
was  enough  in  these  facts  to  require  a  submission  of  the  ques- 
tion to  the  jury. 

It  is,  however,  again  said  that  explanatory  words  were  used, 
and  that  Harison  gave  merely  an  opinion  founded  upon  facts, 
and  since  we  are  to  assume  now  that  the  impurity  of  tke  mil  V  was 
not  an  inevitable  result  of  the  facts  detailed,  it  follows  that 
others  might,  and  the  proofs  show  that  they  did,  reach  a  contrary 
conclusion.  But  these  facts  tended  to  show  that  the  milk  was  im- 
pure. They  certainly  cast  suspicion  upon  it,  in  and  of  them- 
selves ;  and  if  falsely  stated,  were  calculated  to  do  the  plaintiff  as 
much  injury,  and  harm  his  reputation  as  a  man  and  in  his  busi- 
ness as  severely,  as  if  the  impurity  of  the  milk  he  sold  was  a  cer- 
tain instead  of  a  probable  result.  So  that  outside  of  more  opinion, 
facts  were  stated  which  naturally  led  to  the  injurious  inference, 
which  were  intended  to  point  that  way,  which  were  followed 
by  the  inference  distinctly  drawn,  and  which  accomplished  the 
meditated  result.  Enough  was  shown  to  warrant  the  conclu- 
sion of  special  damage  sustained. 

But  it  is  argned  that  the  superintendents  of  the  cheese  fac- 
tories refused  plaintiff's  milk  because  of  Harison's  threat  to 
prosecute  and  not  because  they  believed  the  milk  to  be  impure. 
But  the  threat  to  prosecute  got  all  its  force  from  the  facts  nar- 
rated as  its  basis.  It  show^  a  possible  foundation  on  which 
complaint  could  rest,  and  a  door  open  to  an  opinion  possibly 
different  from  their  own,  if,  as  the  appellant  claims,  they  really 
did  believe  in  the  purity  of  the  milk.  How  far  they  were  in- 
fluenced by  the  threat  alone,  and  how  far  by  the  facts  detailed 
is  very  much  a  matter  of  speculation.  It  is  enongh  that  the 
only  legal  proposition  which  the  defendant  asked  the  court  to 
charge  on  this  branch  of  the  case  was  charged  as  requested, 
the  learned  judge  •  saying  that  the  plaintiff  could  not  recover 
for  a  refusal  occasioned  by  Hanson's  tlireats. 

The  remaining  exceptions  aie  aimed  at  the  charge  relating 
to  punitive  or  vindictive  damages.  That  such  might  be  awarded 
in  a  case  of  this  character  is  not  denied,  and  what  was  said  of 
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the  injury  to  plaintiffs  feelings  and  of  a  warning  to  others  had 
relation  to  exemplary  damages  alone.  It  was  not  pretended  that 
those  considerations  were  elements  of  the  actoal  damages  founded 
upon  the  idea  of  compensation,  but  when  the  jury  got  beyond 
that,  they  might  if  they  found  the  wrong  to  be  malicious  and 
intentional  give  exemplary  damages,  in  determining  which 
they  mighticonsider  the  injury  to  plaintiffs  feelings  and  have 
respect  to  the  force  of  the  example.  We  think  the  charge 
was  not  erroneous  in  these  respects.  {Taylor  v.  Church,  8  N. 
Y.  452 ;  Hunt  v.  BemieU,  19  id.  175.)  For  such  purpose 
the  jury,  must  necessarily  be  left  to  consider  all  the  facts  of 
the  case. 

While  the  damages  awarded  by  the  jury  may  seem  and  may 
be  disproportioned  to  the  offense,  and  their  conclusion  upon 
the  facts  not  beyond  criticism,  we  cannot  interfere  with  the 
judgment  which  they  exercised. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Bapallo,  J.,  absent. 

Judgment  affirmed. 


Chablbs  H.  Bowne,  Respondent,  v.  Elliot  Ltndb,  Respond- 
ent, William  H.  Bowne,  Appellant. 

Where  a  purchaaer  of  part  of  mortgaged  premises  assumes  to  paj  the  mort- 
gage  as  part  of  the  purchase-moaey  the  portion  so  purchased  becomes,  in 
equity,  the  primary  fund  for  such  payment. 

In  an  action  to  foreclose  a  mortgage  covering  two  farms  it  appeared  that  L., 
the  mortgagor,  conveyed  one  of  the  farms  to  K.,  the  latter  assuming  to 
pay,  as  part  of  the  purchase-money,  |3,600  of  the  mortgage.  L.  had  con* 
tracted  to  purchase  a  piece  of  land  of  B.,  who  agreed  to  take  the  bond  of 
E.,  secured  by  mortgage  on  the  farm  so  to  be  conveyed  to  him  for  part  of 
the  purchase-price,  and  concurrently  with  the  conveyance  from  L.  to  K., 
the  latter  executed  his  bond  and  mortgage  to  B.,  who  conveyed  to  L.  as 
agreed.  B.  knew,  when  he  took  his  mortgage,  of  the  existence  of  the 
prior  mortgage  and  of  R.'s  assumption  of  a  portion  thereof.  Held,  that 
the  judgment  properly  directed  the  Hale  first  of  the  farm  conveyed  to  E.; 
that  the  circumstances  under  which  the  mortgage  to  6.  was  given  did 
not  change  the  equitable  rights  of  the  parties. 
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K.  Babeequently  reoonyeyed  the  farm  to  L.  who,  in  consideration  thereof, 
agreed  to  and  did  convey  ten  acres  of  the  farm  to  the  wife  of  K.,  built  a 
house  thereon  and  procnred  a  release  thereof  from  the  B.  mortgage  and 
agreed  to  protect  it  from  the  lien  of  the  mortgage  in  suit.  L.  obtained 
the  release  from  B.  by  giving  him  a  guaranty  to  pay  $S50  of  his  mort- 
gage Hddt  that  this  did  not  change  the  equltlea  of  the  parties  ;  that  if 
the  legal  effect  of  the  reconveyance  was  to  release  K.  from  his  contract 
of  assumption  no  right  of  B.  was  affected  and  the  release  did  not  inure 
to  his  benefit. 

(Argued  December  7,  1882 ;  decided  January  16,  1888.) 

Appeal  frorajudgment  of  the  General  Term  of  the  Supremo 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  September  20,  1881,  which  aifirmed  a  judgment  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

This  action  was  brought  to  foreclose  a  mortgage  executed  by 
defendant  Lynde  to  the  New  York  Mutual  Life  Insurance 
Company  to  secure  his  bond  for  the  sum  of  $4,200,  which  mort- 
gage was  assigned  to  plaintiff. 

The  controversy  was  between  Lynde  and  defendant  Wil- 
liam H.  Bowne.  The  mortgage  in  suit  was  executed  in 
July,  1871,  it  covered  two  farms,  one  known  as  the  Qouver- 
near  farm,  the  other  as  the  Bossie  farm.  In  March,  1876, 
Lynde  sold  to  defendant  Kelsey  the  Kossie  farm  for  $6,- 
400,  and  at  the  same  time  bought  of  defendant  William 
H.  Bowne  seventy-five  acres  of  land  for  $3,000.  Kelsey 
paid  W.  H.  Bowne  the  $3,000,  in  pursuance  of  an  agreement 
between  the  three  parties,  as  follows :  He  assigned  to  Bowne 
a  bond  and  mortgage  which  he,  Kelsey,  held  on  other  lands 
for  $800,  and  he  gave  to  Bowne  a  mortgage  on  the  Bossie  farm 
for  $2,200.  It  was  a  part  of  the  agreement  and  understanding 
between  the  three  parties  that  Kelsey  was  to  assume  and  pay 
upon  the  insurance  company  mortgage  the  sum  of  $2,500  as 
and  for  a  part  of  the  purchase-price  of  the  Bossie  farm,  and 
Wflliam  H.  Bowne  took  his  mortgage  for  $2,200,  with  full 
knowledge  of  such  fact.  The  remainder  of  the  $6,400,  to- 
wit,  $900,  Kelsey  secured  to  Lynde  by  a  mortgage  upon 
the  Bossie  farm,  subject  to  the  two  other  mortgages.     Wil- 
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liam  H.  Bowne  supervised  the  execution  of  the  foregoing 
arrangements,  and  he  still  holds  the  $2,200  bond  and  mortgage 
given  him  by  Kelsey  as  aforesaid.  In  December,  1876,  in 
pursuance  of  a  contract  between  Lynde  and  Kelsey,  the  latter 
reconveyed  the  Rossie  farm  to  the  former,  who  satisfied  the 
$900  mortgage  thereon,  conveyed  ten  acres  thereof  to  Mrs. 
Kelsey,  built  a  house  thereon,  and  procured  the  ten  acres  to  be 
released  by  defendant  Bowne  from  the  lien  of  his  $2,200  mort- 
gage ;  he  also  agreed  to  protect  the  ten  acres  from  the  lien  of 
the  insurance  company  mortgage.  Judgment  was  rendered 
declaring  the  mortgage  of  defendant  Bowne  subject  to  $2,500 
of  plaintiff's  mortgage,  ordering  the  Kossie  farm,  excepting 
the  ten  acres,  to  be  flrat  sold,  and  $2,500  of  the  plaintiff's  mort- 
gage, with  unpaid  interest  thereon,  to  be  paid  plaintiff  out  of 
the  proceeds,  remainder,  if  any,  to  be  paid  defendant  Bowne 
to  the  amount  unpaid  upon  his  mortgage.  If  necessary  the 
Grouverneur  farm  was  ordered  to  be  sold  and  the  proceeds  to 
be  applied  in  payment  of  the  balance  of  plaintiff's  mortgage. 

Leslie  W.  RuaseU  for  appellant.  The  intent  of  Lynde  can- 
not contravene  the  legal  effect  of  his  agreement  with  appellant. 
{Schryver  v.  Teller^  9  Paige,  173  ;  Kellogg  v.  Jiandj  11  id.  60; 
SkeeU  v.  Sprakerj  8  id.  182.)  The  foi-eclosure  of  the  lien,  to 
which  a  security  given  by  the  debtor  in  satisfaction  of  his  own 
debt  is  subject,  revives  the  debt  of  his  debtor  and  makes  him 
equitably  bound  to  satisfy  the  security  thus  rendered  valueless. 
{Thomas  v.  Avstin^  4  Barb.  265.)  If  the  arrangement  of 
March  8,  1876,  bore  the  legal  construction  the  court  has  put 
upon  it,  the  rescission  of  that  trade  restored  Kelsey  to  his  origi- 
nal rights,  relieved  him  of  the  obligation  to  pay  the  $2,500,  and 
made  hin^  simply  a  surety  of  Lynde  for  the  $2,200  owing 
appellant.  {Fairchild  v.  Lynchy  46  N.  Y.  Supr.  Ct.  1.)  The  recon- 
veyance charged  the  Gouvemeur  farm  primarily,  even  though 
Lynde  had  not  been  personally  liable  for  the  debt.  {Hopkins 
V.  Wooley^  81  N.  Y.  77.)  By  the  transaction  of  December, 
1876,  Lynde  has  destroyed  the  security  afforded  by  the  obliga- 
tipi^  pf  Kelsey,  which  appellant  had  the  right  to  rely  upon,  and 
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which  the  court,  to  destroy  appellant's  equity,  found  to  be 
binding  on  appellant,  and  therefore,  apart  from  all  other  reason, 
he  is  in  equity  bound  to  save  the  appellant  harmless  from  the 
effect  of  such  a  release,  even  if  he  does  not  become  personally 
liable  to  pay  the  bond  and  mortgage  of  the  appellant.  {Galvo 
V.  Bamesy  73  N.  Y.  215  ;  Marshall  v.  Davies,  78  id.  421 ; 
Devdm  v.  Murphy^  66  How.  Pr.  327.) 

F.  P.  AhboU  for  respondent  The  nile  that  the  mortgaged 
premises,  when  the  mortgage  covers  several  parcels  of  land, 
shall  be  sold  in  the  inverse  order  of  alienation,  is  a  rule  of 
equity  merely  and  liable  to  be  varied  by  the  equities  of  the 
case  or  by  agreement  of  the  parties.  {Patty  v.  Pease  et  al.^  8 
Paige,  277-284 ;  Wood  v.  Spalding,  45  Barb.  602  ;  Guion  v. 
Knapp^  6  Paige,  35.)  Had  the  premises  been  conveyed  by 
Kelsey  to  any  person  other  than  the  original  vendor,  no  ques- 
tion seemingly  could  have  arisen  as  to  the  liability  of  this  fann 
to  contribute  $2,500  to  the  payment  of  the  life  insurance  mort- 
gage anterior  to  any  payment  upon  the  mortgage  of  defendant 
Bowne.  {RvsseU  v.  Pistor^  7  N.  Y.  171.)  The  reconveyance 
of  the  farm  by  Kelsey  to  Lynde  was  a  mere  conveyance  of  the 
equity  of  redemption,  and  by  express  agreement  was  not  to 
change  the  relation  of  pre-existing  liens  except  as  to  Lynde's 
individual  mortgage,  and  except  as  to  the  ten  acres  released  to 
Kelsey 's  wife,  (filiff  v.  WhUe,  12  N.  Y.  519 ;  Shddm  v. 
Edmonds^  35  id.  285.)  The  consideration  expressed  in  the 
deed  from  Kelsey  to  Lynde  is  not  conclusive  of  bis  liability  and 
is  evidence  only  to  support  the  conveyance.  (  Wheeler  v.  BU- 
linffs,  38  N.  Y.  263 ;  Murdoch  v.  GUchristy  52  id-  247  ;  Spicer 
V.  Spioer,  16  Abb.  [N.  S.]  127.) 

Andrews,  Ch.  J.  Upon  the  sale  of  the  Rossie  farm  by  Lynde 
to  Kelsey,  the  latter  assumed  to  pay  as  part  of  the  purchase- 
money,  $2,500  of  the  mortgage  to  the  Mutual  Life  Insurance 
Company,  which  covered  the  Rossie  farm,  and  the  Gouvemeur 
farm  also  owned  by  Lynde.  As  the  result  of  this  arrange- 
mentj  the  Rossie  farm,  as  between  Lynde  and  Kelsey,  was 
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primarily  charged  in  equity  with  the  payment  of  the  mortgage 
debt  assumed  by  Kelsey.  For  it  is  a  plain  rule  of  equity  that 
where  a  purchaser  of  part  of  mortgaged  premises  assumes  to 
pay  the  mortgage  as  part  of  the  purchase-money  the  part  of 
the  premises  so  purchased  becomes  in  equity  the  primary  fund 
for  the  payment  of  the  mortgage.  {RuaaeU  v.  Pistor,  7  N.  Y. 
171.)  TheGouvemeur  farm,  the  title  to  which  was  retained, 
and  is  still  held  by  Lynde,  was,  as  a  consequence  of  the  assump- 
tion by  Kelsey,  secondarily  liable  for  1(2,500  of  the  insur- 
ance company  mortgage.  The  defendant  Bowne  took  his 
mortgage  from  Kelsey,  and  is  bound  by  the  same  equity. 
He  knew  of  the  existence  of  the  mortgage  to  the  Mutual  Life 
Insurance  Company  and  of  Kelsey 's  agreement  with  Lynde 
when  his  mortgage  was  executed.  Leaving  out  of  view  the 
subsequent  reconveyance  by  Kelsey  to  Lynde  of  the  Rossie 
farm  in  1879,  it  is  plain  that  Lynde  is  entitled  to  call  upon  the 
court  to  enforce  in  this  action  the  settled  equity  as  between  a 
grantor  of  part  of  mortgaged  premises  and  a  grantee  who  had 
assumed  the  payment  of  the  mortgage  as  a  part  of  the  purchase- 
money,  and  to  compel  a  sale  of  the  granted  premises  in  the 
first  instance  in  exoneration  of  his  remaining  lands.  The  fact 
that  the  Bowne  mortgage  was  given  by  Kelsey  at  the  re- 
quest of  Lynde  in  part  payment  for  the  seventy-five  acres 
of  land  purchased  by  Lynde  from  Bowne  concurrently  with  the 
sale  by  Lynde  to  Kelsey  of  the  Rossie  farm,  does  not  alter  the 
situation  or  change  the  equitable  rights  of  the  parties.  It  was 
a  condition  of  the  purchase  by  Lynde  from  Bowne  that  the 
latter  should  accept  the  Kelsey  bond  and  mortgage  in  payment 
pro  tarvto  for  his  land.  If  the  bargain  has  turned  out  to  be  a 
bad  one  for  Bowne,  by  reason  of  the  depreciation  in  value  of 
the  Bossie  farm,  that  risk  was  assumed  by  him  when  he  ac- 
cepted the  bond  and  mortgage.  Lynde  did  not  join  in  the 
bond  of  Kelsey  or  become  responsible  in  any  way  for  the  mort- 
gage debt.  It  was  doubtless  supposed  at  the  time  by  all  the 
parties  that  the  Rossie  farm,  for  which  (with  a  few  articles  of 
personal  property)  Kelsey  agreed  to  pay  to  Lynde  $6,400,  was 
ample  security  for  $2,500  of  the  insurance  company  mortgage 
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and  the  $2,200  mortgage  from  ILelsey  to  Bowne.  But  if  by 
reason  of  the  depreciation  in  the  value  of  the  land  it  will  not 
pay  both  liens,  there  is  no  equity  in  saddling  the  loss  onLynde, 
thereby  depriving  him  of  the  benefit  of  his  bargain  with  Bowne. 
This,  however,  would  be  the  consequence  if,  as  the  defendant 
Bowne  insists,  the  Gouverneur  farm  shall  be  directed  to  be  first 
sold.  It  would  in  eflEect  be  compelling  Lynde  to  pay  the  Bowne 
mortgage  out  of  his  property.  This  he  has  never  obligated 
himself  to  do.  Nor  were  the  equities  of  the  parties  changed 
by  the  reconveyance  from  Kelsey  to  Lynde  of  the  Rossie  farm. 
The  consideration  of  the  reconveyance  was  the  discharge  by 
Lynde  of  the  bond  and  mortgage  for  $900,  taken  from  Kelsey 
for  part  of  the  original  purchase-money  on  the  sale  of  the  Ros- 
sie farm  and  the  conveyance  by  Lynde  to  Kelsey's  wife  of  ten 
acres  of  the  land,  and  his  agreement  to  build  a  house  thereon 
and  to  procure  a  release  of  the  ten  acres  from  the  Bowne  mort- 
gage and  to  protect  it  against  the  lien  of  the  insurance  company 
mortgage.  Lynde,  in  pursuance  of  his  agreement  with  Kelsey, 
conveyed  the  ten  acres  to  Mrs.  Kelsey,  and  built  a  house 
thereon  and  procured  Bowne  to  release  it  from  his  mortgage. 
The  consideration  of  the  release  was  the  guaranty  of  Lynde  to 
pay  $250  and  interest  on  the  Kelsey  bond  and  mortgage.  I'here 
was  no  agreement  between  Kelsey  and  Lynde  that  the  latter 
should  assume  the  Bowne  mortgage.  On  the  contrary  he  ex- 
pressly refused  to  do  so.  The  only  obligation  he  assumed  in 
respect  to  it  was  upon  his  guaranty  to  Bowne,  and  this  was 
limited  to  the  amount  stated.  Lynde  acquired  by  the  recon- 
veyance the  equity  of  redemption  only.  The  situation  of 
Bowne  was  not  changed  His  security  was  unaffected  by  the 
transaction.  He  had,  as  before,  the  mortgage  and  bond  of 
Kelsey.  Lynde  was  not  bound  to  pay  the  insurance  company 
mortgage  for  Bowne's  protection.  It  was  at  his  option  to  pay 
the  liens  on  the  Rossie  fann  or  to  allow  the  land  to  be  sold 
thereon ;  and  if  he  elected  not  to  redeem,  the  land  stood  charged 
with  the  payment  of  the  insurance  company  mortgage  assumed 
by  Kelsey.  Bowne  acquired  no  equity  to  have  the  whole  bur- 
den of  that  mortgage  sliif ted  on  to  the  Gouverneur  farm  by  the 
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reconveyance  of  the  Rossie  farm  to  Lynde.  The  original  equities 
subsisted  after  as  before  that  conveyance.  It  is  claimed  that 
by  the  reconveyance  Lynde  released  Kelsey  from  his  personal 
liability  upon  his  contract  of  assumption.  There  was  no  ex- 
press release  of  Kelsey,  but  if  this  was  the  legal  consequence 
of  the  transaction,  no  right  of  Bowne  was  affected.  He  was 
not  privy  to  that  contract  and  it  did  not  inure  to  his  benefit, 
and  gave  him  no  right  of  action  in  case  of  Kelsey's  default. 
The  point  that  in  the  adjustment  of  the  equities  between  *the 
parties  notice  should  have  been  taken  of  the  fact  that  Lynde 
was  indebted  to  Bowne  on  his  guaranty,  is  not  well  taken. 
That  was  an  independent  contract,  not  noticed  in  the  plead- 
ings, and  not  affected  by  the  determination  of  the  issue,  and 
no  equitable  grounds  appear  for  allowing  this  claim  as  an 
equitable  set-off  on  defense. 

We  think  the  judgment  is  right  and  that  it  should  be  af- 
firmed. 

All  concur,  except  Bapallo,  J.,  absent. 

Judgment  affirmed. 


sei        Seth  B.  Bobins,  Bespondent,  v.  Andrew  Aokbrly,  Appel- 


Certain  letters  patent  executed  hj  the  colonial  government  of  the  Colony 
of  New  York,  the  first  of  which  bears  date  Noyember  80,  1666,  granted 
to  the  freeholders  of  the  town  of  II.,  Long  Island,  a  tract  of  land  de- 
scribed by  metes  and  bounds,  together  with  all  "  havens,  harbors,  * 
*  *  fishing,*'  etc.,  within  the  specified  limits.  The  north  boundary 
is  **  the  sound  running  betwixt  Long  Island  and  the  maine."  Within 
the  east  and  west  bounds  of  the  patents  lies  Northport  harbor,  a  land- 
locked harbor ;  Eaton's  Neck,  and  Eaton's  Neck  beach,  lying  between 
it  and  the  waters  of  the  sound.  JSeld,  that  said  harbor  was  included 
in  the  grant,  and  the  same  having  been  confirmed  by  act  of  the  colo- 
nial legislature  (Act  of  May,  1691 ;  1  Bradford's  Laws,  77),  the  title  of 
the  land  under  the  waters  of  the  harbor  was  thereby  vested  in  the 
town,  together  with  the  exclusive  right  to  oyster  fishing  therein. 
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In  1870  the  town  leased  to  plaintiff  a  parcel  of  land  under  water  in 
Bald  harbor  "  to  be  excloBively  aaed,  occnpied  and  enjoyed  "  by  him  "  in  the 
boBineas  of  planting,  growing,  coltivating  "  eysters  thereon.  In  an  ac- 
tion for  all^^  trespass  in  taking  up  and  injuring  the  oysters  planted 
by  plaintiff  upon  said  land  it  appeared  that  said  town  had  claimed  ti- 
tie  and  an  ezclasive  right  to  the  land  under  water  in  the  harbor,  and 
to  the  fishing  privileges  from  time  immemorial ;  that  it  had  regulated 
and  exercised  control  over  the  fishing,  and  had  made  leases  for  ma- 
rine railways  and  docks.  IfM,  that  the  town  had  the  right  to  exe- 
cute the  lease;  that  thereby  it  gaye  the  plaintiff  the  exclusive  right 
for  the  purposes  specified ;  and  that  the  action  was  maintainable « 

Jjnmdea  v.  Dickenon  (84  Barb.  586),  questioned  and  distinguished. 

(Submitted  December  11, 1882 ;  decided  January  16,  1883.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an  or- 
der made  May  10,  1881,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  decision  of  the  court  on  trial  with- 
ojit  a  jury.    (Reported  below,  24  Hun,  499.) 

This  action  was  for  an  alleged  trespass  in  entering  upon, 
taking  up  and  injuring  oysters  planted  by  plaintiff  in  North- 
port  harbor,  Long  Island. 

Plaintiff  claimed  under  a  lease  from  the  town  of  Hunting- 
ton of  the  land  under  water  whereon  the  oysters  were  planted. 
By  the  terms  of  the  lease  the  plot  of  land  covered  by  it  was 
"  to  be  exclusively  used,  occupied  and  enjoyed  by  the  party  of 
the  second  part  (plaintiff),  and  to  be  so  used,  occupied  and  en- 
joyed in  the  business  of  planting,  growing,  cultivating  thereon 
and  removing  therefrom,  of  oysters  (not  interfering  with  navi- 
gation) for  the  term  of  fifteen  years." 

The  right  of  the  town  to  make  the  lease  was  claimed  under 
three  letters-patent  from  the  colonial  governors  of  the  colony 
of  New  York.  The  first  was  granted  November  30,  1666,  by 
Governor  Nicolls.  This  was  confirmed  by  a  patent  from  Gover- 
nor Dongan,  dated  August  2, 1688,  and  was  again  confirmed  by 
Governor  Fletcher,  by  patent  dated  October  5, 1694.  The  de- 
scription  of  the  lands  granted  is  similar  in  the  different 
patents.    In  the  NiooUs  patent  it  is  as  follows  : 
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^'  That  IB  to  say  from  a  oertaine  river  or  creeke  on  the  West 
com'onlj  called  by  the  Indyans  by  the  name  of  Nackaqnatok 
and  by  the  English  the  Coldspring  to  stretch  eastward  to  Nasa- 
quack  Biver,  on  the  North  to  bee  bounded  by  the  Sound 
ranning  betwixt  Long  Island  and  the  Maine ;  and  on  ye  South 
by  ye  sea  including  there  nine  several  necks  of  Meadow 
Ground,  all  which  tract  of  land  together  with  the  s'd  necks 
thereunto  belonging,  within  the  bounds,  limitts  aforesaid,  and 
all  or  any  plantacon  thereupon  are  to  belong  to  the  said 
Towne  of  Huntington  as  also  all  Havens,  Harbors,  Oreekes, 
Quarryes,  Woodland,  Meadows,  Pastures,  Marshes,  Lakes, 
Fishing,  Hawking,  Hunting  and  Fowling,  and  all  other 
proiitts,  commodityes,  Emolum'ts  and  Heriditam'ts  to  the  said 
land  and  premises  within  limitts  and  bounds  aforementioned, 
described,  belonging  or  in  any  wise  appertaining." 

The  further  material  facts  are  stated  in  the  opinion. 

77io8.  J.  Ritchy  Jr,j  for  appellant.  The  main  question  erf 
title  to  these  lands  under  water  in  Northport  harbor  is  *'re« 
a^udicaiaP  (Zotondle*  v.  Z>ici^«^  34  Barb.  686.)  One  can- 
not acquire  an  exclusive  right  of  property  in  oysters  planted  in  a 
bed  where  oysters  grow  naturally.  (1  Wend.  237  ;  Osgood* a 
Case,  6  City  H.  Rec.  4 ;  14  Wend.  42;  N.  Y.  Statute,  1866,  chap. 
753 ;  4  Barb.  592;  11  id.  298  ;  34  id.  686  ;  8  N.  Y.  475.)  The 
grant  of  the  "  haven  or  harbor,"  assuming  the  same  to  be  valid, 
may  have  carried  with  it  the  soil  and  still  left  the  fishery  sub- 
ject to  the  public  right.  (2  Blackst.  Comm.  40 ;  BHnk  v.  Richr 
myer^  14  Johns.  265.)  The  general  fonn  and  configuration  of 
the  coast  line  indicate  the  reason  and  the  propriety  of  a  differ- 
ent rule  applying  to  the  case  of  the  South  Bay  and  Northport 
harbor,  even  if  the  granting  clauses  of  the  respective  patents 
were  the  same.     (60  N.  Y.  57.) 

N.  S.  AcJcerly  and  Tkos,  Yoxvng  for  respondent.  The 
town  of  Huntington  owns  these  lands  and  through  their  tnistees 
(in  whom  is  the  legal  title)  can  grant  an  exclusive  use  thereof. 
(NicoU  Patent,  dated  1666,  pp.  5-7 ;  Dongan  Patent,  dated 
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1688,  pp.  7-17 ;  Fletcher  Patent,  dated  1694,  pp.  17-27 ;  The 
Trustees  of  BrooJchaven  v.  Strong^  60  N.  Y.  56 ;  People  v. 
Vrni  E&nsselaer,  9  id.  291,  346,  847,  348 ;  McQready  v.  Stats 
of  Virginia,  4  Otto,  391 ;  First  Constitution  of  State  of  New 
York,  §  36.)  The  words  "  All  harbors,  havens,  waters,"  nsed 
in  the  grants  specifically  identify  the  premises.  {Rogers  v.  . 
Jmes,  1  Wend.  237 ;  People  v.  VanderUU,  26  N.  Y.  293.) 
The  legal  title  to  these  premises  is  in  the  trustees  of  the  town ; 
^  they  hold  in  trust  for  the  benefit  of  the  people  of  the  town. 
{Denton  v.  Jack%<m^  2  Johns.  Ch.  320 ;  Jackson  v.  JjOuw^  12 
Johns.  252 ;  Foster  v.  Rhoads^  19  id.  191 ;  Ja^hson  v.  Lawton^ 
10  id.  23.)  Prescription  supposes  and  must  be  based  on  a  sup- 
posed grant ;  in  the  case  of  a  user  by  the  public  there  is  no 
grantee  and  no  prescriptive  right  can  be  obtained.  '{MunsonY. 
Hungerford^  16  Barb.  265 ;  Curtis  v.  Keeshi^  14  id.  511 ;  Clem- 
entsv.  Village  of  West  Troy^  10  How.  199;  Post  v.  PearsaU,  22 
Wend.  425, 440;  PearsaU  v.  Post  et  al,,  20  id.  121-125;  BUmd 
V.  Lipscomhe^  30  Eng.  L.  and  Eq.  189,  note.)  The  right  to  take 
and  carry  aWay  fish  such  as  is  claimed  here  is  in  the  nature  of 
a  profit,  and  is  what  was  called  in  the  early  books  ^^ profit  a 
prendreP  (2  Washburn  on  Real  Property  [3d  ed.],  276, 
subd.  3;  Washburn  on  Easements  [3d  ed.],  126,  §  21;  id.  [3d 
ed.],  6  and  7,  §  6.)  A  right  of  ^^ profit  a  prendre  "  cannot  be 
gained  by  custom.  (Washburn  on  Easements  [3d  ed.],  125,  § 
20.)  It  must  be  gained,  if  at  all  (when  not  claimed  by  grant),  by 
prescription.  (Washburn  on  Easements  [3d  ed.],  15,  §  14 ; 
id.  125,  §  20.)  A  town  meeting  has  power  to  direct  use  of 
corporate  property,  etc.  (1  R.  S.  [5th  ed.],  87,  §  9,  subd.  5, 
9, 11.) 

MiLLEB,  J.  This  action  involves  the  right  of  the  plaint- 
\S.  to  the  use  of  land  under  water  in  Northport  harbor, 
in  the  town  of  Huntington,  Sufl[olk  county,  for  the  pur- 
poses of  an  oyster  bed.  The  plaintiffs  title  is  derived  from  a 
lease  executed  and  delivered  to  him  upon  the  1st  day  of  Janu-  • 
ary,  1879,  from  the  trustees  of  the  town  of  Huntington,  and 
the  most  important  question  involved  is  in  regard  to  the  legal 
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title  of  said  trastees  to  the  land  in  question  and  their  right  to 
grant  the  same  for  the  purposes  named  in  the  lease. 
.  The  title  of  the  town  of  Huntington  is  derived  from  several 
patents  issued  at  different  times  by  the  colonial  governors  of 
the  colony  of  New  York^  the  first  of  which  bears  date  on  the 
^  80th  day  of  November,  1666,  and  the  last  upon  the  5th  day  of 
October,  1694. 

Upon  the  trial  no  question  was  made  as  to  the  eastern  and 
western  boundaries  of  the  patents,  and  there  was  testimony  es- 
tablishing the  other  boundaries,  and  that  the  town  had  claimed 
title  to  the  land  covered  by  water  in  the  harbor  and  the  fishing 
privileges  and  from  time  immemorial  treated  the  same  as  the 
property  of,  and  as  belonging  to  the  town,  and  also  claimed  an 
exclusive  right  to  the  same.  The  evidence  shows  that  it  regu- 
lated and  exercised  control  over  the  fishing  and  shooting  in  the 
waters  of  the  harbor,  had  passed  resolutions  to  prevent  stran- 
gers, who  were  not  inhabitants,  from  fishing  therein,  and  had 
made  leases  for  marine  railways  and  docks,  and  had  executed 
the  present  lease  for  the  use  of  the  land  under  water,  therein 
described,  for  oyster  fishing. 

The  judge  upon  the  trial  found  that  the  title  of  the  landa 
covered  by  water  in  Northport  harbor,  with  the  shell-fish 
growing  thereon,  was  in  the  trustees  of  said  town  under  an- 
cient patents,  and  the  testimony  sufiiciently  sustains  such  find* 
ing. 

The  question  arising  as  to  the  rights  acquired  and  the  effect 
to  be  given  to  grants  of  the  character  of  those  herein  referred 
to  were  the  subjects  of  consideration,  and  substantially  passed 
upon  by  this  court  in  the  case  of  The  Trustees  of  Brookhwoen 
V.  Strong  (60  N.  T.  56),  and  it  was  there  decided  that  by  the 
common  law  the  king  had  the  right  to  grant  the  soil  under 
water  and  with  it  the  exclusive  right  of  fishery,  and  that  a  grant 
by  the  colonial  government  confirmed  by  subsequent  legisla- 
tion conveyed  an  exclusive  right  to  the  oyster  fishery! 

The  patents  under  which  the  claim  was  made  in  the  case 
cited  were  issued  about  the  same  time  and  were  of  a  similar 
import  as  those  relied  upon  in  the  case  at  bar.    A  part  of  the 
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same  South  bay  granted  by  the  Brookhaven  patents  is  also 
covered  by  the  patents  introduced  in  evidence  upon  the  trial 
of  this  action. 

The  learned  counsel  for  the  defendant  claims  that  a  distinc- 
tion exists  between  the  two  cases ;  that  the  loct^  in  quo  is  dif- 
ferent ;  that  the  charters  and  the  surroundings  were  not  the 
same,  and  that  a  continuous  possession  and  use  by  the  town,  in 
the  Brookhaven  case,  was  relied  upon  to  supply  defects.  It  is 
true  that  the  patents  embraced  different  territories  and  the 
charters  of  the  towns  are  not  perhaps  precisely  the  same  in  all 
respects,  but  a  continuous  possession  and  use  of  the  land  under 
water  was  an  important  part  of  the  proof  in  the  case  at  bar  and 
greatly  relied  upon.  Nor  is  there  any  serious  question  that 
the-  town  exercised  a  control  over  the  fisheries  for  a  number  of 
years  so  as  to  ripen  into  and  strengthen  its  right  thereto.  Al- 
though the  town  did  not  lease  any  of  the  oyster  beds  until  1879, 
it  did  execute  leases  of  other  portions  of  the  land  covered  by 
water  and  thus  indicated  its  right  to  execute  leases.  It  certainly 
as  owner  and  as  being  in  possession  had  a  right  to  lease  which 
is  sufficient  to  uphold  its  daim  to  the  land.  The  evidence  that 
persons  caught  oysters  there  without  paying  for  the  privilege 
does  not  necessarily  show  that  the  town  had  no  right  to  the 
oyster-fisheries  and  only  furnishes  some  evidence  which  was  to 
be  weighed  and  considered  by  the  court  in  determining  the 
rights  of  the  parties.  The  leases  made  show  a  more  absolute 
title  to  the  lands  under  water  than  a  lease  for  fishing  purposes, 
and  in  connection  with  the  proceedings  of  town  meetings  and 
of  grants  for  railroad  purposes  show  that  a  claim  has  always 
been  made  of  title,  as  well  as  to  tlie  right  of  fishery. 

The  fact  that  the  tnistees  have  allowed  the  lands  to  be  en- 
joyed in  common  does  not  destroy  their  daim  of  title.  Al- 
thoiigh  the  court  say  in  the  Brookhaven  case  that  the  elements 
of  title  derived  from  the  patents  were  very  much  strengthened 
by  possession  and  user,  it  disposes  of  the  question  of  title 
mainly  upon  the  authority  of  the  patents  themselves. 

The  counsel  for  the  appellant  claims  that  there  is  no  recog- 
nition by  the  legislature  of  the  title  of  the  town  of  Huntington 
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to  the  land  under  water  of  Northport  bay  or  harbor.  We 
think  that  the  act  of  1691,  passed  for  the  purpose  of  quieting 
and  confirming  titles,  confirmed  all  royalties  and  other  fran- 
chises which  had  been  previously  granted,  and  among  these 
were  those  included  in  the  charter  of  the  town  of  Huntington. 
This  is  expressly  held  in  the  case  of  BiHxikkaven  v.  Strong 
{supra\  and  also  in  the  case  of  The  People  v.  Van  Rensselaer 
(9  N.  Y.  291).  If  the  land  in  question  is  covered  by  the  charters 
to  which  reference  has  been  had,  the  cases  cited  dispose  of  the 
question  at  issue.  We  think  it  is  established  by  sufiicient  evi- 
dence that  the  boundaries  of  the  patents  included  the  oyster  bed 
which  is  the  subject  of  this  controversy.  As  already  stated 
there  is  no  question  as  to  the  western  and  eastern  boundaries. 
The  northern  boundary  of  the  town  is  the  sound.  This  in- 
cludes, we  think,  Northport  harbor  where  the  oyster  beds  in 
question  are  located.  The  language  of  the  grant  includes  ^'  all 
havens,  harbors,  creeks "  as  well  as  "  fishing,  hawking,  hunt- 
ing and  fowling."  In  the  Brookhaven  case  the  south  bound- 
ary, was  the  ocean,  and  there  was  a  sandy  flat  or  beach  between 
the  ocean  and  the  bay,  and  the  question  was  raised  that  the 
South  bay  was  not  within  the  grant.  This  court  held  that  this 
objection  could  not  be  sustained  and  that  the  southern  bound- 
ary which  was  the  ocean,  included  the  beach  and  of  course  the 
bay,  etc.  The  patent  under  which  the  plaintiff  claims  is 
bounded  on  the  noith  by  the  sound,  adjacent  to  the  sound  is 
Eaton's  neck  and  Eaton's  neck  beach,  and  south  of  this  is 
Northport  harbor.  By  analogy  both  Eaton's  neck  and  Eaton's 
neck  beach  are  within  the  patents  and  necessarily  the  harbor 
also.  The  boundary  by  the  sound  includes  all  the  land  south 
of  the  sound.  That  this  was  intended  is  indicated  by  the  use 
of  the  words  in  the  grant,  "  harbor,  havens,"  etc.  That  North- 
port  harbor  was  included  within  the  limits  of  the  boundaries 
was  proved  by  the  undisputed  evidence  of  the  surveyor  and 
others.  It  was  also  proved  that  Eaton's  neck  beach  was  leased 
by  the  town.  It  should  also  be  noticed  that  Northport  harbor 
is  land-locked  and  has  always  been  used  and  distinguished  as  a 
harbor.     It  is  very  evident  that  there  was  testimony  showing 
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that  Northport  harbor  was  within  the  limits  of  the  grant  of 
the  patents  and,  as  a  question  of  fact,  which  was  determined  by 
the  findings  of  the  court  upon  the  tri^  and  sustained  by  the 
General  Term  upon  appeal,  the*  subject  is  not  now  open  for 
review. 

The  case  of  Zot/ondea  v.  Dicherson  (34  Barb.  586)  is  relied 
upon  by  the  counsel  for  the  appellant.  It  was  there  held  that 
the  harbor  of  Northport  was  not  within  the  limits  of  the  town 
of  Huntington,  and  the  inhabitants  thereof  had  not  the  exclu- 
sive right  to  take  fish  therein ;  that  the  right  of  fishing  is  a  com- 
mon right  inherent  in  the  people  by  the  common  law,  and  that 
nothing  passed  by  the  grant  of  the  colonial  government  to  the 
town  by  implication.  It  was  there  stated  in  the  opinion  that 
the  weight  of  authority  was  adverse  to  the  existence  of  any 
power  in  the  British  crown  to  grant  to  an  individual  the  right 
to  take  fish  in  the  sea  and  in  an  arm  thereof  in  exclusion  of 
the  common  liberty.  Since  that  case  was  decided  this  court 
has  held,  as  we  have  seen  in  the  Brookhaven  case,  that  the 
crown  had  authority  to  grant  the  town,  as  such,  a  right  of 
fishery  within  its  borders,  thus  overthrowing  the  doctrine  enun- 
ciated in  the  case  of  Lowndes  v.  IHckerson  {supra)^  and  this 
case  has  been  also  overruled  by  the  decision  of  the  same  General 
Term  in  the  case  at  bar.  The  claim,  therefore,  that  that  case 
is  conclusive  as  to  this,  and  that  the  question  is  res  adjvdicata 
is,  we  think,  not  well  founded.  The  defendant  there  claimed 
the  right  to  take  oysters  as  a  citizen  of  the  town  of  Hunting- 
ton. Neither  party  had  any  title  or  lease  from  the  town,  and 
it  may  be  assumed  that  in  that  case  the  proof  did  not  entirely 
establish  that  the  bay  and  harbor  in  question  were  within  the 
limits  of  the  town  of  Huntington,  as  is  the  fact  here,  and  as 
the  court  found,  and  that  proof  was  not  produced  to  establish, 
as  is  the  case  here,  that  from  time  immemorial  the  trustees  of 
Huntington  treated  the  harbor  in  question  and  the  land  cov- 
ered by  water  therein  as  under  the  control  and  belonging  to 
the  town,  regulated  the  fishing  and  shooting,  prescribed  penal- 
ties for  any  infringement  upon  the  right  of  fishery,  made  leases 
and  performed  other  acts  of  ownership  which  evinced  that  they 
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held  title  to  the  same.  Nor  does  it  appear  that  there  was  any 
proof  in  that  case  that  Northport  harbor  was  a  land-locked 
harbor ;  that  Eaton's  neck  and  Eaton's  Neck  beach  lay  north 
thereof,  and  that  the  sound  was  north  of  this ;  in  fact  there 
was  no  proof  that  Northport  harbor  was  actually  south  of  the 
north  boundary  of  the  patent.  These  defects  and  deficiencies 
show  that  the  case  cited  was  different  in  these  material  and  im- 
portant features  from  the  case  now  considered.  They  have 
been  supplied  by  proof  upon  the  trial  in  this  case.  The  doc- 
trine laid  down  in  the  Brookhaven  case  brings  Northport  har- 
bor directly  within  the  boundaries  of  the  town  of  Huntington  as 
established  by  the  grants  made  to  them,  and  the  lease  executed 
by  the  town  was  legal  and  valid.  (See,  also,  Sogers  v.  Jonea^ 
1  Wend.  237.) 

We  have  examined  the  other  questions  raised  by  the  counsel 
for  the  appellant  and  in  none  of  them  do  we  find  any  reason 
which  would  lead  us  to  a  conclusion  different  from  that  which 
has  already  been  expressed,  or  to  the  reversal  of  the  judgment, 
which  was  clearly  right  and  should  be  affirmed. 

All  concur,  except  Rapallo,  J.,  absent. 

Judgment  affirmed. 


The  Bank  of  Brthsh  North  Amebioa,  Eespondent,  v.  Thb 
Meechants'  National  Bank  op  the  Onr  of  New  York, 
i^wn^l  Appellant. 

On  March  9, 1870,  plaintiff,  who  had  a  deposit  acooont  with  defendant,  drew 
its  check  payable  to  the  order  of  H.  On  the  same  day  the  check  was  cer- 
tified by  defendant's  teller.  On  the  next  day  it  was  presented  by  some 
person  other  than  H.,  with  her  indorsement  forged  thereon,  and  was  paid 
by  defendant  and  the  amount  thereof  charged  to  plaiotiff.  On  March 
17, 1870|  in  accordance  with  the  asual  course  of  dealing  between  the 
parties,  plaintiflTs  pass-book  was  written  up,  balanced  and  returned ;  it 
contained  the  charge  of  the  check,  which  was  also  deUvered  up  as  a 
voucher.  Plaintiff  had  no  notice  or  knowledge  of  the  forgery  until  Jan- 
uary, 1877  ;  in  June  thereafter,  it  tendered  the  check  and  demanded 
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of  defendant  payment  of  the  amount  thereof,  and  brooght  this  action 
to  recoyer  the  same  in  November,  1877.  HM^  that  the  action  was 
not  barred  by  the  statute  of  limitations;  that  the  certification  did  not  make 
the  check  due  without  demand  ;  that  the  payment  upon  the  forged  in- 
dorsement discharged  no  part  of  defendant's  indebtedness ;  that  plaintiff 
lost  none  of  its  rights  by  reoeiying,  under  a  mistake  as  to  the  facts,  the 
check  as  one  properly  paid  and  charged  to  its  account,  and  when  it  dis- 
covered the  mistake,  had  the  right  to  repudiate  the  charge,  return  the 
check  and  claim  payment. 

(Argued  December  11, 1882 ;  decided  January  16, 1883.) 

Appeal  from  Judgment  of  the  General  Term  of  the  Su- 
perior Court  of  t^e  city  of  New  Toi-k,  entered  upon  an  order 
made  December  8,  1881,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  verdict,  (Eeported  below,  16  J. 
&  S.  1.) 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

Joh/n  E.  Bwrritt  for  appeUant  The  plaintiff  had  a  perfect 
remedy  at  law  to  recover  from  the  defendant  the  amount  of 
the  check,  which  had  been  improperly  paid  by  defendant,  and 
wrongfully  charged  against,  the  plaintiff.  (  Wdsh  v.  Oerm. 
Am.  BTc.,  73  N.  Y.  424 ;  8.  C,  1  Duer,  434.)  In  such  action, 
the  account  stated  would  not  have  been  a  bar,  or  interfered 
with  the  recovery ;  it  would  only  have  been  prvmafade  evi- 
dence, and  could  have  been  overthrown  by  evidence,  and  its 
only  effect  was  to  cast  the  onus  on  the  plaintiff  of  showing  its 
incorrectness.  ,  {LocJcwood  v.  Thome^  11  N.  Y.  170 ;  8,  C,  18 
id.  287 ;  Welsh  v.  Oerm.  Am.  Bamk^  73  id.  423.)  As  there  was  a 
perfect  remedy  at  law,  plaintiff  could  not  resort  to  equity  for  the 
purpose  of  evading  the  statute  applicable  to  legal  actions,  or  ob- 
taining the  benefit  of  the  statute  applicable  to  equitable  ac- 
tions. [Murray  v.  Coster y  20  Johns.  576,  585 ;  BMe  8ocieiy 
Y.  Hdardy  51  Barb.  552 ;  8mith  v.  Bemingtouy  42  id.  75  ; 
Sundle  V.  AUieon,  34  N.  Y.  180 ;  Kane  v.  Bloodgood^  7 
Johns.  Oh.  90 ;  BTc.  of  V.  8.  v.  Damd^  12  Pet.  32.)  A  per- 
feet  cause  of  action  accrued  to  the  plaintiff  on  the  9th  of  March, 
1870,  when  the  check  in  question  was  accepted  and  paid  by 
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defendant,  charged  to  the  plaintiff  in  its  account,  notice 
thereof  given  to  the  plaintiff,  and  the  check  and  pass-book- 
balanced,  were  returned  to  the  plaintiff.  {Kmgman  v. 
Hotaling^  25  Wend.  423 ;  Parmenter  v.  Simonds,  2  Bro.  P. 
0.  43, 47 ;  Chitty  on  Bills,  marg.  paging  515,  392,  28  ;  Oar- 
roU  V.  Coney  40  Barb.  220 ;  Baker  v.  Kenworthyy  42  M".  T. 
216  ;  PraU  v.  FooUy  9  id.  463  ;  S.  G.y  10  id.  599.)  Ignorance 
on  the  part  of  the  plaintiff  of  the  facts  which  established  the 
incorrectness  of  the  charge  is  immaterial.  The  right  of  action 
had  arisen.  ( Union  Bh.  v.  Knapp^  3  Pick.  96.)  The.charge 
against  the  plaintiff  bj  the  defendant  in  the  account  rendered 
created  a  cause  of  action,  and  a  demand  Vas  unnecessary. 
( Union  Bk.  v.  Knapp^  3  Pick.  96.)  When  a  demand  is,  un- 
der the  circumstances,  nugatory,  even  though  it  is  an  ingredi- 
ent of  a  right  of  action,  none  need  be  made.  {McBride  v. 
Farmers'  Bhy  26  N".  T.  450 ;  Howard  v.  France^  43  id.  593 ; 
Bk.  of  Missouri  v.  Benoistj  10  Mo.  521 ;  Watson  v.  Phamix 
Bk.yS  Mete.  217 'j  Farmers'  Bk  v.  Planter^  Bk.,  10  G.  &  J. 
422 ;  Carr  v.  Thompson,  25  Alb.  L.  J.  92.)  If  a  cause  of 
action  accrued  to  the  plaintiff,  as  claimed  by  defendant,  the 
statute  of  limitations  began  to  run  from  that  time,  and  when 
it  began  to  run  it  could  not  be  arrested  or  defeated  by  a  new 
demand.  {Kelsey  v.  Griswotd,  6  Barb.  436;  Stafford  v- 
jRichardson,  15  Wend.  302;  Allen  v.  JUHley  17  id.  202; 
Troup  V.  Smith,  20  Johns.  33 ;  A7'gall  v.  Bryaavt,  1  Sandf . 
98 ;  Wood  v.  Carpenter,  101  U.  S.  135 ;  Taylor  v.  S.  <&  N. 
A,  R.  R,  Co.,  13  Fed.  Rep.  152.)  In  a  case  where,  by  reason 
of  delay,  the  bank  has  lost  its  remedy,  a  depositor  owes  a  duty 
to  the  bank  to  examine  the  account  rendered  and  the  vouch- 
ers.    {Thomson  v.  Bank,  82  K  Y.  1-6.) 

Jno.  E.  Parsons  for  respondent.  The  defendant  was  liable 
to  pay  the  deposit  to  the  plaintiff  or  to  its  order  upon  demand, 
but  for  the  amount  of  the  deposit  an  action  could  not  be  main- 
tained until  proper  demand  and  refusal  by  the  defendant. 
{Howell  v.  Adams,  68  N.  Y.  314 ;  Bank  of  Fort  Edward  v. 
Washington  Co.  Noit.  B*k,  5  Hun,  605  ;   Boughton  v.  Flint, 
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74  N.  T.  476;  Phelpa  v.  Bos^wiek,  22  Barb.  814;  Girard 
E^lc  V.  Bank  of  Penn,  Tovmakip^  39  Penn.  St.  92.)  No  benefit 
resulted  to  the  defendant  from  the  fact  that  the  plaintiff  did 
not  object  to  the  charge  of  the  check  in  its  pass-book.  The 
plaintiff  had  the  right  to  rely  upon  the  genuineness  of  Mrs. 
Halpine's  indorsement.  (  Welsh  v.  German  Am.  B*k^  73  N. 
Y.  424.)  The  claim  that  the  payment  on  the  forged  indorse- 
ment constituted  a  conversion  of  money  of  the  plaintiff  and  so 
started  the  running  of  the  statute  is  preposterous.  {Matter  of 
FramMin  Bk^  1  Paige,  249 ;  Marsh  v.  Oneida  Cent  B^k^  34 
Barb.  298  ;  Foley  v.  HiU,  2  C.  &  F.  28 ;  Chapman  v.  White, 
6  N.  Y.  412 ;  Comm^rcicd  Bank  of  AJhamy  v.  Hughs,  17 
Wend.  94 ;  Craves  v.  Dudley,  20  N.  Y.  76  ;  Stoiy  on  Bail- 
ments, §  88 ;  Marme  Bk  v.  FuUan  Bk,  2  Wall.  252 ;  Bank 
of  the  RepuUio  v.  Millard,  10  id.  152 ;  jEtna  Nat.  B^k  v. 
FcmHh  Nai.  Bk,  46  N.  Y.  82 ;  Keene  v.  CMier,  1  Mete.  [Ky.] 
415.)  The  statute  would  not  begin  to  run  till  the  discovery  of 
the  mistake.  (Brown  on  Limitations,  517 ;  Brooksbank  v. 
Smith,  2  Y.  &  C.  Exch.  Chamber,  68 ;  Demys  v.  Schuckbturg, 
4  Y.  &  0.  53  ;  Mclntyre  v.  Warren,  3  Abb.  Ct.  of  App.  Dec. 
99.)  Plaintiff  was  liable  to  its  depositor  for  the  amount  of  the 
check.     (Thomson  v.  Bank  of  British  H,  A.,  82  N.  Y.  1.) 

Eabl,  J.  This  action  was  brought  to  recover  of  the  defend- 
ant an  amount  of  money  claimed  to  be  due  from  it  to  the 
plaintiff  on  account  of  the  following  facts :  On  the  9th  day  of 
March,  1870,  the  plaintiff  had  with  the  defendant  a  deposit  ac- 
count, upon  which  was  due  the  plaintiff  more  than  $17,500,  and 
on  that  day  the  plaintiff  drew  a  check  on  the  defendant  for 
that  sum,  payable  to  the  order  of  Mrs.  Halpine.  That  check 
was  on  the  same  day  certified  to  be  good  by  the  teller  of  the 
defendant.  It  does  not  appear  for  whom  or  upon  whose  re- 
quest the  certification  was  made.  On  the  next  day  the  check, 
with  the  forged  indorsement  of  Mrs.  Halpine  thereon,  was  pre- 
sented to  the  defendant  for  payment,  and  by  it  paid  to  some 
person  other  than  Mrs.  Halpine,  and  the  amoant  thereof  was 
then  charged  to  the  plaintiff  in  the  books  of  the  defendant. 
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According  to  the  usual  course  of  dealing  between  the  parties, 
the  pass-book  containing  the  entries  of  the  deposits  made  by 
the  plaintiff  with  the  defendant,  and  of  the  payments  made 
by  the  defendant  on  account  thereof,  was  written  up  and  re- 
turned to  the  plaintiff  every  fortnight,  together  with  the  checks 
or  other  vouchers  for  the  payment  of  the  moneys  so  entered  in 
the  book  as  paid.  On  the  17th  day  of  March,  1870,  in  ac- 
cordance with  such  course  of  dealing,  the  pass-book  containing 
the  charge  of  the  check  for  $17,500,  was  balanced  and  re- 
turned to  the  plaintiff,  together  with  the  check  as  a  voucher  for 
such  charge.  The  account  between  the  parties  has  at  all  times 
since  the  date  of  the  check  continued  and  still  exists.  •  The  plaint- 
iff had  no  notice  or  knowledge  that  the  signature  of  Mrs.  Halpine 
on  the  back  of  the  check  was  claimed  to  have  been  forg^  un- 
til on  or  about  the  24th  day  of  January,  1877,  and  thereafter, 
on  the  26th  day  of  May,  it  notified  the  defendant  thereof,  and 
still  later  further  notified  the  defendant  that  suit  had  been  com- 
menced against  it  for  the  recovery  of  the  amount  of  the  check, 
upon  the  allegation  that  M^.  Halpine's  indorsement  thereof 
had  been  forged.  On  the  20th  day  of  June,  1877,  the  plaint- 
iff demanded  of  the  defendant  the  payment  of  the  amount  of 
the  check  and  tendered  the  check  to  it,  and  it  refused  payment. 
This  action  was  commenced  on  the  7th  day  of  November,  1877. 

Upon  the  trial  the  only  defense  relied  upon  by  the  defend- 
ant, so  far  as  the  record  now  before  us  discloses,  was  the  stat- 
ute of  limitations,  and  that  defense  was  overruled  by  the  court. 

We  are  of  opinion  that  the  plaintiff's  cause  of  action  was 
not  barred  by  the  statute  of  limitations.  The  defendant  had 
no  specific  moneys  of  the  plaintiff  in  its  possession,  but  became 
a  debtor  to  the  plaintiff  for  all  moneys  deposited  with  it  by  the 
plaintiff.  The  law  is  settled  beyond  dispute  that  the  debt  on 
account  of  the  moneys  so  deposited  does  not  become  due  un- 
til demand  actually  made,  and  that  a  depositor  has  no  cause  of 
action  for  such  debt  until  after  actual  demand. 

In  this  case  the  certification  did  not  make  the  check  due 
without  demand.  Such  a  certification  simply  binds  the  drawee 
bank  to  have  and  hold  sufficient  funds  to  pay  the  check  to  one 
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lawfollj  demanding  payment.  In  other  respects  it  still  re- 
mains a  depositary  liable  to  pay  only  upon  demand.  It  would 
be  a  very  inconvenient  rule,  subversive,  it  is  believed,  of  the 
usage  and  contrary  to  the  understanding  of  bankers,  to  hold 
that  all  certified  checks  were  due  and  could  be  sued  upon  with- 
out demand. 

The  mere  drawing  of  the  check  was  not  a  demand.  By  the 
chock  the  plaintifE  authorized  Mrs.  Halpine,  or  some  person 
taking  the  check  from  or  under  her,  to  make  the  demand. 
Here  Mrs.  Halpine  never  made  any  demand  of  the  defendant, 
and  no  person  in  her  behalf  made  any  demand,  and  the  plaint- 
.iif  first  demanded  payment  on  the  20th  day  of  June,  1877. 

When  the  defendant  paid  the  check  upon  the  forg^  indorse- 
ment, it  paid  its  own  money,  and  discharged  no  part  of  its  in- 
debtedness to  the  plaintiff.  It  still  remained  indebted  to 
the  plaintiff  for  the  sum  of  $17,500 ;  and  the  plaintiff  lost  none 
of  its  rights  by  receiving,  under  a  mistake  as  to  the  facts,  the 
check  as  one  properly  paid  and  charged  to  its  account  by  the 
defendant.  When  it  discovered  the  mistake  it  had  the  right  to 
repudiate  the  charge,  return  the  check  and  claim  payment  of 
the  sum  really  unpaid  to  it  or  upon  its  order.  The  defendant 
was  bound  to  see  to  it  at  its  peril  that  the  indorsement  of  Mrs. 
Halpine  was  genuine ;  that  it  paid  the  check  to  one  entitled  to 
the  payment  thereof ;  and  that  it  got  good  title  to  the  check  as 
a  voucher,  and  the  loss,  as  between  it  and  the  plaintiff,  for  a 
^ngf al  payment,  muBt  faU  apon  it. 

These  views  are  abundantly  sustained  by  authority.  ( Weisser 
V.  DeniaoTiy  President^  etc.,  10  N.  T.  68 ;  Howell  v.  Adams, 
68  id.  314 ;  Wdsh  v.  Oermcm  Am.  B%  73  id.  424 ;  29  Am. 
Eep.  175 ;  Thomson  v.  JS'k  of  British  JVorth  Am.,  82  K 
T.  1.) 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Bapallo,  J.,  absent. 

Judgment  affirmed. 
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to  return  the  forged  security  immediately  upon  the  discovery 
of  the  forgery,  in  order  that  the  party  transferring  it  may  at 
once  have  his  recourse  against  the  party  from  whom  he  received 
it.  {Thomas  v.  Todd,  16  Hill,  340 ;  Bk  of  the  U,  S.  v.  B'k 
of  Oeorgia,  10  Wheat.  333 ;  Kenny  v.  First  Nat.  Bk  of 
Albany,  50  Barb.  112 ;  Young  v.  Adams,  6  Mass.  182  ;  Salem 
B^k  V.  GUnicester  B^k,  17  id.  33;  Sijnons  v.  Clarke,  11  111. 
137-141 ;  Bassett  v.  Brown^  105  Mass.  551.)  The  rules  laid 
down  in  relation  to  the  payment  by  a  debtor  of  an  existing  in- 
debtedness in  counterfeit  bank  bills,  or  other  spurious  paper, 
are  applicable  to  cases  of  sales  of  public  securities  or  bonds  like 
that  now  before  us.  [Thomas  v.  Todd,  6  Hill,  340  ;  Bamk  of 
U.  8,  V.  Bank  of  Georgia,  10  Wheat.  333 ;  Kenny  v.  First 
Nat,  B^k  of  Alhany,  50  Barb.  112  ;  Young  x.  Adams,  6  Mass. 
182;  Salem  Bk  v.  Gloucester  B^k,  17  id.  33.)  In  the  case  of  the 
sale  of  real  or  personal  property  under  an  implied  warranty  of 
title,  the  rule  is  well  settled  that  the  vendee  may  "  voluntarily 
yield  possession  to  a  claimant,  and  recover  against  the  vendor 
on  the  implied  warranty  of  title,  upon  showing  that  the  claim- 
ant had  title  paramount."  {Sweetman  v.  PHnce,  26  N.  Y.  224  j 
Bordwell  v.  Collie,  45  id.  495  ;  GiUmault  v.  Davis,  4  Hill, 
.  643  ;  SL  John  v.  Palmer,  5  id.  599 ;  Drew  v.  Towle,  30  N. 
H.  537.)  The  right  of  a  vendee  purchasing  goods  or  chattels 
with  a  warranty  of  quality,  express  or  implied,  to  rescind  the 
sale  and  return  the  goods,  on  account  of  a  breach  of  the  war- 
ranty, may  be  lost  by  failure  of  the  vendee  to  return  the  goods 
within  a  reasonable  time.  {Grim/ddi  v.  White,  4  Esp.  95 ; 
Groning  v.  Mendham,  1  Stark.  257 ;  Hopkins  v.  Appleby, 
id.  477;  Miln^r  v.  Tucker,  1  C.  &  P.  15  ;  Jieed  v.  Randall, 
29  K  Y.  258 ;  Smith  v.  Mercer,  6  Taunt.  76 ;  Cocks  v. 
Masterton,  9  B.  &  C.  908.)  A  waiver  to  be  operative  must  be 
supported  by  an  agreement  founded  on  a  valuable  considera- 
tion, or  the  act  relied  on  as  a  waiver  must  be  such  as  to  estop 
a  party  from  insisting  on  performance  of  the  contract,  or  for- 
feiture of  the  amount.  {Ripley  v.  ^tna  Ins.  Co.,  30  N.  Y. 
136.)  Estoppels  are  not  favored  by  the  law  and  they  "  must 
be  certain  to  every  intent,  and  not  to  be  taken  by  argument  or 
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inference."  (Co.  Litt.  352 ;  BezeU  v.  Odell,  3  Hill,  216.)  The 
promise  ought  to  be  explicit,  and  made  out  by  clear  and  une- 
quivocal evidence.     {MUler  v.  Hockley^  5  Johns.  875.) 

John  E,  Burrill  for  respondents.  The  judgment  record  in 
the  case  of  Budge,  Shiff  &  Co.  against  the  plaintiffs  was  bind- 
ing on  the  defendants  in  respect  to  the  question  of  counterfeit 
character.  {Reiser  v.  HcUch^  Ct  of  Appeals.)  There  was  no 
negligence  or  unreasonable  delay  in  the  discovery  of  the  spu- 
rious character  of  the  notes,  nor  in  the  communication  of  that 
fact  to  the  defendants,  nor  in  the  offer  to  return  the  notes  to 
them.  {BurreUY,  Watertown  Co.^  51  Barb.  112-113;  Merkle 
V.  Hatfield^  2  Johns.  455 ;  CanaL  B^k  v.  B^k  of  Albany^  1 
Hill,  287 ;  2  Parsons  on  Notes,  601 ;  2  Daniel  on  Neg.  Instru- 
ments, §  1372 ;  KeTit  v.  Bomstdn^  12  Allen,  342;  Third  If  (it. 
Rk  V.  Allen^  59  Mo.  310;  Jmea  v.  Ryde^  5  Taunt.  488; 
Thomm  V.  Todd,  6  Hill,  340 ;  TJnUm  B'k  v.  TJ,  S.  B%  3 
Mass.  74 ;  Canal  B^k  v.  Bank,  1  Hill,  293 ;  Fogg  v.  Sawyer, 
9  N.  H.  367 ;  Raymond  v.  Boar,  13  S.  &  K.  318 ;  Townsend 
V.  Bank,  7  Wis.  185  ;  2  Story  on  Contracts  [5th  ed.],  §  1347; 
Gloucester  B'k  v.  Salem  B%  17  Mass.  32 ;  U,  S.  B'k  v. 
Georgia  B'k,  10  "Wheat.  333.)  There  is  in  all  sales  of  money 
securities  an  implied  warranty  of  genuineness.  {Ross  v.  Terry, 
63  N.  Y.  613 ;  Murray  v.  Judah,  6  Cow.  484 ;  Otis  v.  Cullum^ 
92  U.  S.  447 ;  Littauer  v.  Goldman,  72  N.  Y.  506 ;  Whitney 
V.  Bank,  45  id.  803 ;  Bell  v.  Dagg,  2  T.  &  C.  623.)  An  action 
for  breach  of  warranty  where  the  contract  of  sale  has  been 
executed  may  be  maintained  without  any  return  or  offer  to 
return  the  subject  of  the  contract.  {Rust  v.  Eckler,  41  N.  Y. 
488  ;  Foot  v.  BenUey,  44  id.  156.)  The  fact  that  the  defend- 
ants acted  as  the  agents  of  the  Indianapolis  Bank  in  the  trans- 
action is  not  material.  {Canal  B'^k  v.  Bank,  1  Hill,  293; 
Howe  V.  Buff,  Co,,  37  N.  Y.  297;  1  Wait's  Actions  and  De- 
fences, 272-3;  Stm)er  v.  Flack,  41  Barb.  162;  Hale  v. 
Andrus,  6  Cow.  225.) 

Danfobth,  J.  Upon  the  pleadings,  the  questions  were^ 
whether  certain  written  instruments  purporting  to  be  obliga- 


116  Faake  et  aL  v.  Lakier  et  al.  [Jan., 

OpiDioD  of  the  Court,  per  Danforth,  J. 

tions  of  the  United  States,  known  as  "  seventy-thirty  "  notes, 
numbered  respectively  16074,  160436,  68573,  140133,  were 
in  fact  sold  by  the  defendants  to  the  plaintiffs,  and  if  so, 
were  they  forgeries  ?  At  the  trial  evidence  was  given  by  the 
plaintiffs  upon  these  points,  but  the  defendants  controverted 
none  of  it,  and  we  agree  with  the  two  courts  by  whom  the 
facts  in  issue  have  been  examined,  that  the  testimony  estab- 
lished the  identity  of  the  notes  as  those  sold  by  the  defendants, 
and  it  being  unanswered,  that  there  was  no  question  upon 
which  the  opinion  of  the  jury  was  necessary.  The  appellants, 
however,  claim  that  the  plaintiffs  were  negligent  in  not 
sooner  detecting  the  f oi^ery,  and  also  in  failing  to  return  the 
notes.  No  authority  is  cited  to  the  effect  that  one  who  sells 
as  genuine,  a  forged  note,  can  avoid  his  liability  to  refund 
because  of  delay  by  his  vendee  in  detecting  the  forgery,  or  in 
giving  notice  of  it.  The  duty  of  the  vendee  to  make  such  ex- 
amination, cannot  be  greater  than  was  the  duty  of  the  vendor  to 
make  it,  before  he  parted  with  the  paper  and  received  its  price, 
nor  will  the  mere  lapse  of  time  confirm  his  title  to  the 
purchase-money  if  the  purchaser  exercised  reasonable  dili- 
gence in  giving  notice  after  the  forgery  was  ascertained.  (  Weis- 
ser  V.  Denison^  10  N.  Y.  68 ;  Ba/rik  of  Commerce  v.  Union 
BanTc^  3  id.  230 ;  Kingston  Bank  v.  Eltinge^  40  id.  391 ;  Reiser 
V.  Ilatchy  86  id.  614,  opinion  by  Folgeb,  J.)  This  was  done. 
The  notes  were  purchased  on  the  24th  of  September,  1867, 
and  sold  by  the  plaintiffs  on  the  same  day  —  the  note  No.  160- 
174  to  Hatch,  Foote  &  Co.,  the  others  to  Budge,  Shiff  &  Co. 
The  first  was  redeemed  at  the  treasury  department,  but  after- 
wards found  to  be  a  forgery,  and  judgment  recovered  by  the 
United  States  against  Hatch,  Foot  &  Co.  The  others  had 
again  changed  owbers,  and  on  the  20th  of  December,  1867, 
the  plaintiffs  were  notified  that  the  coupons  which  became  due 
in  that  month,  were  rejected  by  the  government  on  the  same 
ground.  On  that  day  the  plaintiffs  gave  this  information  to 
the  defendants,  and  demanded  back  the  money  paid.  The  re- 
ply was  that  if  the  plaintiffs  "  had  to  pay  for  those  notes,  or 
brought  them  evidence  that  they  were  counterfeit,  they  would 
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pay."  On  the  30th  of  Januarj,  1868,  Budge,  ShiflE  &  Co.  sued 
these  plaintiffs  for  money  paid  by  them  for  the  three  notes 
and  they  gave  notice  to  the  defendants  herein  of  that  action,  and 
requested  them  to  defend.  They  did  not  do  so.  Budge,  ShiS. 
&  Co.  obtained  judgment  in  their  suit  March  26,1878.  After 
the  verdict  and  before  entry  of  judgment  plaintiffs  notified  de- 
fendants of  the  decision  against  them.  The  plaintiffs  were  also 
sued  for  like  cause  by  Hatch,  Foote  &  Co.,  to  recover  the 
money  paid  for  note  No.  160174,  and  the  plaintiffs  after  the 
entry  of  said  judgment  paid  them  and  also  the  holders  of  the 
other  notes.  This  was  sufficient.  The  defendants  were  af- 
forded an  immediate  opportunity  either  to  take  back  the  paper, 
or  establish  its  value.  Failing  to  do  either,  they  cannot  be 
heard  to  say  that  it  was  unreasonable  for  their  vendees,  to 
await  the  result  of  a  judicial  determination  as  to  the  charac- 
ter of  the  paper,  before  taking  it  back,  or  that  having  done 
so,  they  are  not  now  entitled  to  the  money  which  that  deter- 
mination shows  was  obtained  from  them  without  consideration. 
As  we  concur  with  the  General  Term  upon  these  propositions 
— decisive  of  the  case — it  is  unnecessary  to  add  more. 

The  judgment  appealed  from  should  be  affirmed. 

All  concur  except  Kafallo,  J.,  absent. 

Judgment  affirmed. 


In  the  Matter  of  the  Petition  of  William  Blodgett  and  others 

to  Vacate  an  Assessment. 

The  provision  of  the  charter  of  New  York  city  of  1878  (§  91,  chap.  835,  Laws 
of  1878)  requiring  any  work  undertaken  for  the  city,  involving  an  expen- 
diture of  over  $1,000,  to  be  let  by  contract  in  the  manner  specified,  was 
intended  as  a  general  rule  governing  the  action  of  aU  officers  and  depart- 
ments of  the  city  government. 

The  provision  of  said  charter  (§  78)  vesting  in  the  department  of  public 
works,  created  by  the  charter,  the  powers  and  functions  previously 
possessed  by  the  old  department  of  public  works  and  by  the  department  of 
public  parks  did  not  preserve  to  the  newly  organized  department  the  power 
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formerly  possessed  by  the  department  of  public  parks  to  do  the  work 
they  were  authorized  to  perform  in  their  discretion  by  day's  work  instead 
of  by  contract. 
Prior  to  the  passage  of  said  charter,  a  plan  for  the  drainage  of  the  "  Boule- 
'  Yard  "  throughout  its  whole  extent  had  been  prepared  and  approved  by 
the  proper  authorities.  The  sewers  were  divided  into  five  sections  or 
districts,  each  independent  of  and  entirely  disconnected  with  the  others, 
having  a  different  outlet  and  capable  of  being  separately  constructed 
without  regard  to  the  others.  A  separate  assessment  was  made  for  the 
work  in  each  section.  When  the  charter  was  adopted  some  work  had 
been  done  upon  one  of  the  sections.  Hdd^  that  this  was  not  work  **in 
progress  "  upon  all  the  sections  within  the  meaning  of  the  exception  in 
said  provision  in  regard  to  contracts,  exempting  such  work  from  the  con- 
tract system  ;  that  the  sewerage  of  the  Boulevard  was  not  an  entire  work 
but  a  series  of  separate  improvements,  and  that,  therefore,  an  assessment 
for  constructing  sewers  in  one  of  the  sections  whereon  no  work  had  been 
done  prior  to  the  charter,  the  improvement  having  been  done  by  day's 
work  not  by  contract,  was  illegal  and  void. 

(Argued  December  12, 1882 ;  decided  January  16, 1888.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Oonrt,  in  the  first  judicial  department,  made  at  the  October 
terra,  1882,  reversing  an  order  of  Special  Term  vacating  an 
assessment. 

The  nature  of  the  assessment  and  the  material  facts  ^e  stated 
in  the  opinion. 

Charles  E.  MiUer  for  appellants.  If  this  work  was  in  progress 
at  the  time  of  the  passage  of  the  charter  of  1873,  no  valid  ob- 
jection exists  to  the  assessment.  If  not,  then,  in  the  absence  of 
a  contract  founded  on  sealed  bids,  the  assessment  is  invalid. 
{Matter  Em.  Ind.  Savgs.  B%  75  N.  Y.  388.)  This  was  not  a 
work  in  progress  when  the  charter  of  1873  was  passed.  {Mat- 
ter of  Weil,  83  N.  Y.  542.)  The  board  of  assessors  and  of  re- 
vision had  no  powei*  to  vacate  or  set  aside  the  assessment 
because  of  want  of  power  in  the  corporation  to  impose  any 
assessment  whatever.     {Matter  of  Zange,  85  N.  Y.  307.) 

D.  J.  Dean  for  respondent.  The  work  in  question  is  clearly 
within  the  exception  of  "  such  works  now  in  progress  as  are 
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authorized  by  law  or  ordinance  to  be  done  otherwise  than  by 
contract."  (JSaeton  v.  PickersgiU^  55  N.  T.  314 ;  Troup  v. 
Eaightj  Hopkins,  239-268;  People  v.  Dayton,  55  N.  Y.; 
Story  on  the  Constitution,  §  408 ;  Cooley  on  Const.  Lim. 
67;  Union  Ins.  Co.  v.  Hoge,  21  How.  [U.  S.]  65;  In  re 
Female  Academy  of  the  Sacred  Heart,  6  Hun,  109,  113,  114 ; 
Brovm^  v.  The  Mayor,  55  How.  9.)  The  work  in  question  is 
one  of  the  works  which,  by  the  provisions  of  the  charter  of  1873, 
are  authorized  to  be  done  otherwise  than  in  the  manner  pro-  . 
vided  by  section  91.  {Greene  v. Mayor,  60 N.  T.  603 ;  Kings- 
ley  V.  Mayor,  7  Abb,  N.  C.  42 ;  Laws  1866,  chap.  367,  §  7, 
p.  822 ;  Laws  of  1870,  chap.  137,  §§  94-96-;  chap.  383,  §§  15, 
16 ;  Laws  of  1872,  chap.  872,  §  7,  p.  2134 ;  People  v.  Mayor, 
32  Barb.  35 ;  EUie  v.  Mayor,  1  Daly,  103 ;  Eaim,  v.  Pickers- 
gill,  55  N.  Y.  314.)  The  policy  of  the  legislature,  evinced  by 
a  long  series  of  acts,  in  relation  to  the  improvement  of  the ' 
upper  part  of  the  city,  has  been  to  allow  the  peculiar  improve- 
ments therein  directed  to  be  effected  without  contract,  founded 
upon  public  letting.  (Laws  of  1859,  chap.  363 ;  Laws  of  1864, 
chap.  275 ;  Laws  of  1865,  chaps.  664,  565 ;  Laws  of  1866,  chap. 
367,  §  4;  Laws  of  1867,  chap.  697;  Laws  of  1870,  chap.  626; 
Laws  of  1872,  chap.  872.)  It  is  the  duty  of  the  legislature 
to  confine  and  modify  statutory  remedies  against  assessments, 
so  that  substantial  justice  shall  be  done  to  both  the  city  and  the 
assessed  person.  {People  v.  TJtica  Ins,  Co.,  15  Johns.  358 ; 
Jackson  v.  Collins,  3  Cow.  89 ;  Dresser  v.  Brooks,  3  Barb. 
429 ;  In  re  Merriam,  84  N".  Y.  610.) 

FmoH,  J.  This  assessment  was  levied  to  pay  the  expense 
of  sewerage  upon  the  Boulevard  between  Seventy-seventh  and 
Ninety-second  streets,  and  is  sought  to  be  vacated  upon  the 
ground  that  the  work  was  not  done  by  contract  as  required 
by  the  charter  of  1873.  (Laws  of  1873,  chap.  335,  §  91.)  The 
application  is  resisted  by  the  city  upon  two  grounds ;  first,  that 
the  sewerage  was  a  "work  in  progress"  at  the  adoption 
of  the  charter,  and  so  excepted  from  the  contract  system  by  the 
terms  of  that  enactment ;   and,  second,  that  the  transfer  by 
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section  73  to  the  newly-constituted  department  of  public 
works  of  "  all  the  powers  and  functions  heretofore,  or  now 
possessed  by  the  department  of  public  works  in  relation  to  the 
Boulevard  road  or  public  drive,  streets,  avenues,  and  roads  above 
Fifty-ninth  street,"  and  the  direction  that  '*  all  provisions  of 
law  conferring  powers  and  devolving  duties  upon  the  depart- 
ment of  public  parks  in  relation  thereto,"  should  be  "  trans- 
ferred to  and  conferred  upon  the  newly-organized  department," 
preserved  the  right  of  that  department  to  perform  its  work  by 
the  day  and  without  advertisement  and  contract. 

First.  The  facts  established  lead  us  to  the  conclusion  that 
the  sewerage  for  which  the  assessment  in  question  was  made 
was  nol  a  work  "  in  progress  "  within  the  exception  of  the 
charter.  What  is  known  as  the  Boulevard  is  the  wide  avenue 
laid  out  by  the  commissioners  of  the  Central  park  pursuant  to 
chapter  565  of  the  Laws  of  1865,  and  extending  from  Fifty- 
ninth  street  along  the  general  course  of  the  old  Bloomingdale 
road  to  One  Hundred  and  Fifty-fifth  street.  This  improve- 
ment is  described  as  about  five  miles  in  length,  constituting  an 
avenue  of  unusual  width ;  having  a  road- way  on  each  side,  and 
ornamented  grounds  in  the  center ;  serving  as  a  street,  and  yet 
being  something  more  and  different,  and  a  work  peculiar  in  its 
elements  of  beauty  and  ornament ;  partaking  of  the  nature  of 
a  public  park  or  place,  while  constructed  in  the  form  and  serv- 
ing the  ordinary  purposes  of  a  street  or  avenue.  A  proper 
drainage  was  an  essential  and  necessary  element  of  its  construc- 
tion. A  plan  for  such  drainage  throughout  its  whole  extent 
was  prepared  and  approved  by  the  proper  authorities  in  March, 
1872.  But,  as  the  grades  of  the  Boulevard  were  different  and 
somewhat  irregular,  it  became  impossible  to  adopt  one  c6inplete 
and  uniform  system  of  sewerage  covering  its  entire  length,  and 
it  proved  to  be  necessary  to  divide  that  work  into  sections,  or 
drainage  areas.  Accordingly,  the  system  of  sewers  for  the  Bou- 
levard was  divided  into  five  sections,  each  designated  by  a  let- 
ter and  number,  of  which  the  section  between  Seventy -seventh 
and  Ninety-second  street  was  designated  as  12  E.  This  division 
was  not  arbitrary,  or  purely  as  a  matter  of  convenience.    It 
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grew  out  of  and  was  dictated  by  the  character  of  the  grades. 
Each  of  the  five  drainage  areas  or  dietricts  was  independent  of 
eveiy  other  from  the  necessities  of  the  case,  and  its  size  and 
bonndaries  were  dictated  by  the  character  of  the  district  to  be 
drained.  Each  section  had  its  separate  oatlet ;  was  in  no  man- 
ner connected  with  any  other ;  was  not  at  all  affected  by  what 
was  done  or  ujidone  elsewhere ;  and  constitated  an  independent 
work  by  itself.  One  could  have  been  completed,  and  accom- 
plished its  purpose  perfectly  and  effectually,  although  the 
others  were  untouched,  and  they  could  have  been  successfully 
built  although  the  one  had  been  entirely  omitted.  One  might 
have  been  completed  by  day's  work,  wliile  others  were  pro- 
gressing under  contracts  without  the  least  collision  or  compli- 
cation, or  the  slightest  necessary  waste.  For  the  purpose  of 
assessment  this  natural  separation  was  recognized  and  enforced. 
Each  section  was  charged  with  its  own  necessary  expense,  and 
a  separate  assessment  for  that  improvement  levied  upon  the 
property  benefited  within  that  particular  drainage  area. 
Each  section  thus  paid  for  its  own  separate  system  of  sewers, 
and  the  property-owners  in  one  gained  no  benefit  and  suffered 
no  loss  from  the  greater  or  less  expense  incurred  in  another. 

When  the  charter  was  adopted,  some  work  had  been  done 
upon  one  of  the  sections,  but  none  upon  the  drainage  district 
for  which  the  present  assessment  was  levied.  The  section  in 
progress  was  distant  a  half  mile.  It  is  now  claimed  on  behalf 
of  the  city  that  the  sewerage  of  the  Boulevard  was  one  entire 
work,  and  the  beginning  of  the  improvement  upon  any  one 
separate  section  was  work  **  in  progress  "  upon  alL  We  have 
recently  considered  the  meaning  of  this  phrase  as  used  in  the 
charter,  and  the  scope  and  purpose  of  the  exception  thereby  de- 
clared. {Matter  of  WeU^  83  N.  T.  543.)  In  that  case  we 
expressed  the  opinion  that  the  purpose  of  the  exception  was  to 
avoid  the  evil  and  complication  arising  from  an  application  of 
the  contract  system  to  work  already  commenced,  and  moving 
toward  completion  in  a  different  manner ;  and  was  descriptive 
of  cases  where  the  city  was  already  committed  to  a  specific 
mode  of  doing  the  work  and  could  not  change  the  system 
SicKELs  —  Vol.  XLVI.        16 
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without  complicsation  or  coufusion.  That  was  a  case  of  chang- 
ing the  grade  of  Ninth  avenue,  and  of  certain  intersecting 
streets  to  correspond  with  such  grade.  The  several  streets  were 
regulated  separately,  each  as  a  distinct  work,  and  followed  by. 
its  own  separate  and  distinct  assessment.  We  thought  then 
that  while  in  some  broad  and  general  sense  the  whole  work 
might  be  described  as  one  general  improvement,  it  was  in  fact 
for  the  purposes  of  assessment  a  series  of  separate  improve- 
ments. The  facts  of  the  present  case,  and  the  argument  upon 
them  has  served  only  to  strengthen  and  confirm  our  confidence 
in  that  judgment.  The  exception  of  the  charter  h^  an  evi- 
dent purpose  and  aim.  The  general  and  dominant  idea  was  to 
do  all  of  the  city's  work  by  the  contract  system,  and  that  only 
was  intended  to  be  exempted  which  was  already  begun,  which 
was  ^'  in  progress  ^'  on  a  system  and  in  a  mode  of  its  own,  and 
which  could  not  be  interfered  with  unless  at  the  peril  of  evil 
consequences.  Here  it  is  easy  to  see  that  no  sensible  or  real 
reason  existed  for  not  applying  the  contract  system.  The 
separate  and  independent  work  of  this  separate  and  independ- 
ent drainage  area,  to  be  followed  by  its  own  separate  and  dis- 
tinct assessment,  could  have  been  done  on  the  contract  system 
without  any  difficulty  or  the  least  collision  with  existing  ar- 
rangements. ]^ot  one  substantial  reason  can  be  imagined  or 
given  for  withdrawing  jt  from  the  general  mandate  of  the 
oharter.  We  conclude,  therefore,  that  it  was  not  within  the 
exception,  and  the  work  should  have  been  done  by  contract. 
Second.  We  have  already  twice  expressed  the  opinion  that 
the  discretion  conferred  before^  the  charter  of  1873  upon  the 
commissioners  of  the  Central  park  to  do  the  work  which  they 
were  authorized  to  perform  in  such  manner  as  they  should  de- 
termine, whether  by  contract  or  day's  work,  which  in  1870  was 
transferred  to  the  department  of  public  parks,  was  not  saved 
by  section  73  of  the  charter  of  1873  to  the  newly-constituted 
department  of  public  works.  {Matter  of  HobbinSy  82  JN".  Y, 
131 ;  Matter  of  WeUj  supra.)  It  is  claimed,  however,  on 
behalf  of  the  city  that  in  neither  case  was  the  question  neces- 
sarily involved,  and  it  has  been  argued  here  with  so  much  of 
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earaestnese  as  an  open  qaestion  as  to  make  prudent  some  fur- 
ther csonsideration  of  the  result  previously  declared. 

Power  to  construct  the  Boulevard  was  originally  conferred 
upon  the  commissioners  of  the  Central  park.  (Laws  of  1865, 
chap.  565.)  Since  at  that  time  there  was  no  limitation  upon 
the  manner  of  exercising  the  power,  they  had  a  discretion  to 
proceed  by  day's  work,  or  by  contract,  as  to  them  seemed  best 
{Greene  v.  Mayar^  60  N.  T.  303) ;  and  that  discretion  appears 
to  have  been  expressly  conferred  by  statute.  (Laws  of  1866, 
chap.  367,  §  7.)  We  may  further  concede,  without  so  decid- 
ing, that  it  remained  to  the  date  of  the  charter  of  1873,  so  as 
to  narrow  the  question  to  the  effect  of  that  enactment  The 
provisions  of  section  91  were  intended  to  lay  down  a  broad 
and  general  rule  which  should  govern  the  action  of  all  officers 
and  departments  of  the  city  government  in  the  performance 
of  their  duties  and  the  exercise  of  their  powers.  It  did  not 
purport  to  dictate  their  duties  nor  detine  their  powers,  but  did 
aim  to  control  and  take  away  any  discretion  upon  one  subject 
in  the  performance  of  duty  or  the  exercise  of  power.  For 
example,  it  in  no  respect  defined  or  controlled  the  powers  of 
the  department  of  public  works,  but  it  did  enact  that  such 
department  should  exercise  certain  of  its  powers  only  in  one 
way^  and  so  limited  its  mode  of  exercising  them.  On  the  other 
hand,  the  purport  of  section  73  was  to  further  define  the  pow- 
ers and  duties  of  the  newly-constituted  department  of  public 
works.  By  section  70  its  organization  was  provided  for.  By 
section  71  its  general  "  cognizance  and  control "  is  described 
by  a  schedule  of  ten  subjects  to  which  it  should  extend,  one  of 
which  is  "  public  sewers  and  drainage."  By  section  72  it  is 
divided  into  eight  bureaux,  and  is  followed  by  section  73,  which 
still  further  defines  and  extends  its  powers.  It  authorizes  the 
commissioner  to  contract  for  lighting  the  streets,  and  to  intro- 
duce water  meters  and  collect  the  charges  from  consumers, 
and  then  follows  the  language  upon  which  the  city  relies.  We 
think  its  point  and  purpose  has  been  misapprehended.  It  had 
no  special  reference  to  the  Boulevard  as  is  contended,  but  to 
that  in  common  with  all  the  other  streets,  avenues  and  roads 
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above  Fifty-ninth  street  ^^not  embraced  within  the  limits  of, 
or  immediately  adjacent  to  any  park  or  public  place."  In  the 
Bohhins  Case  the  whole  course  of  legislation  leading  down  to 
this  provision  is  fully  and  clearly  detailed,  and  it  demonstrates 
conclusively  that  its  distinct  and  definite  purpose,  when  it  first 
appeared  in  the  act  of  1872,  was  to  draw  the  line  between  the 
jurisdiction  of  the  department  of  public  works  and  that  of 
public  parks,  and  to  restore  to  the  former  and  take  away  from 
the  latter  control  of  streets  north  of  Fifty-ninth  street,  includ- 
ing the  Boulevard,  so  far  as  they  were  "  not "  within  or 
adjacent  to  the  public  parks.  Those  which  were,  and  those 
only,  were  left  to  the  control  of  the  department  of  public 
parks.  There  is,  thus,  no  inconsistency  between  section  91 
and  section  73.  The  latter  helps  to  define  the  jurisdiction  of 
the  department  of  public  works,  while  the  former  requires  that 
whenever  acting  in  the  exercise  of  its  powers  it  shaJil  have  no 
discretion  as  to  the  mode  of  doing  the  work,  but  shall  proceed 
by  contract.  We  have  no  doubt  of  the  correctness  of  the  con- 
struction adopted  in  the  cases  referred  to,  and  decide  again  that 
section  73  was  not  intended  to,  and  does  not  save  to  the  de- 
partment of  public  works  the  right  to  dispense  with  the 
contract  system. 

It  follows  that  the  assessment  complained  of  was  invalid, 
and  should  be  vacated. 

The  order  of  the  Greneral  Term  should  be  reversed  and  that 
of  the  Special  Term  affirmed,  with  costs. 

All  concur,  except  Kapallo,  J.,  absent. 

Ordered  accordingly. 
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Sophia  M.  Sheldon,  as  Administratrix,  etc.,  Kespondent,  v. 

William  E.  Haxtun,  Appellant. 


Defendant,  who  resided  in  Illinois,  having  collected  certain  moneys  belong- 
ing to  S . ,  a  resident  of  this  State,  bj  an  agreement  with  the  latter 
sent  to  him  by  mail,  in  place  of  the  money,  his  (defendant's)  notes  for 
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the  amoanta,  dated  at  his  place  of  residence  in  Illinois,  payable  with  ten 
per  cent  interest,  which  rate  of  interest  was  lawful  in  that  State.  In  an 
action  upon  the  notes  wherein  the  defense  of  usury  was  pleaded,  held, 
that  their  validity  was  to  be  determined  by  the  law  of  Illinois,  and  as 
they  were  valid  there  they  were  valid  here ;  and  this  although  one  of 
the  notes  was  made  payable  in  this  State. 

Defendant  was  formerly  a  resident  of  this  State.  When  here  he  borrowed 
of  S.  $1,500,  giving  his  note  therefor,  executed  here  but  dated  at  a  place 
iu  Illinois,  payable  with  ten  per  cent  interest.  After  the  defendant  had 
become  a  resident  of  Illinois  S.  sent  the  note,  which  was  then  past  due, 
to  him  by  mail,  requesting  a  new  note  for  the  balance  of  principal  un. 
paid,  this  defendant  sent  by  mail,  the  new  note  being  dated  in  Illinois, 
payable  one  year  from  date,  with  ten  per  cent  interest.  Meld  (Andrews, 
Ch.  J.,  and  MiLLBR,J.,  dissenting),  that  although  the  original  note  was 
osorious  and  void,  yet,  in  the  absence  of  any  evidence  of  an  intent  to 
evade  the  usury  laws  of  this  State,  the  new  note  was  to  be  regarded  as 
an  Illinois  contract ;  that  the  surrender  of  the  old  note  was  a  good  con- 
sideration therefor  ;  and  that  it  was  valid. 

Where  a  usurious  contract  is  mutually  abandoned  by  the  parties  and  the 
securities  given  therefor  canceled  and  destroyed,  a  subsequent  promise 
by  the  borrower  to  pay  the  money  actually  loaned  is  not  tainted  by  the 
original  usury,  is  for  a  good  consideration,  and  can  be  enforced. 

(Argued  October  25,  1882 ;  decided  January  23,  1888.) 

• 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an  order 
made  February  15,  1881,  which  aflSrmed  a  judgment  in  favor 
of  Jeremiah  Sheldon,  the  original  plaintiff,  entered  upon  a  ver- 
dict. After  judgment  was  perfected  on  the  verdict,  Sheldon 
died,  and  the  present  plaintiff,  his  administratrix,  was  substi- 
tuted.   (Eeported  below,  24  Hun,  196.) 

This  action  was  brought  upon  five  promissory  notes,  given 
by  the  defendant  to  said  Sheldon,  all  dated  at  Kewanee,  Illinois, 
and  all  made  payable,  with  interest  at  the  rate  of  ten  per  cent. 
The  defense  was  usury.  Four  of  the  notes  were  given  under 
the  following  circumstances :  In  1870,  both  of  the  parties  being 
then  residents  of  this  State,  defendant  sold  to  Sheldon  five  notes 
of  $lfOO,  payable  with  ten  per  cent  interest,  executed  in  Illinois 
by  a  resident  thereof,  secured  by  mortgage  upon  land  near 
Eewanee,  in  that  State.     Defendant  subsequently  removed  to 
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Illinois  and  these  notes  were  delivered  to  hini  for  collection. 
He  collected  them  as' they  became  due,  with  the  interest,  and 
under  an  agreement  with  Sheldon,  sent  to  him  by  mail  his. own 
notes  for  the  amounts  collected,  which  were  the  notes  in  ques- 
tion. The  fifth  note  was  given  under  the  following  circum- 
stances :  In  September,  1870,  before  defendant  moved  to' 
Illinois,  but  when  he  had  it  in  contemplation,  Sheldon  loaned 
to  him  here  $1,500,  taking  his  note  therefor,  dated  at  Ke- 
wanee,  but  executed  in  this  State,  payable  with  interest  at 
the  rate  of  ten  per  cent  per  annum.  The  interest  was  paid 
by  defendant  at  the  rate  fixed  up  to  1876.  On  September  14, 
1876,  defendant,  who  was  then  residing  at  Kewanee,in  Illinois, 
sent  to  plaintiff  a  draft  on  New  York  for  $650,  to  pay  the 
year's  interest,  and  $500  of  the  principal.  Plaintiff  ac- 
knowledged the  receipt  by  letter  and  inclosed  therein  the 
note,  which  was  long  past  due,  requesting  defendant  to  send  a 
new  note,  dated  September  25,  1876,  for  the  $1,000  of  prin- 
cipal unpaid,  giving  as  a  reason  that  there  was  no  room  upon 
the  old  note  to  make  the  proper  indorsement.  In  compliance 
with  the  request  defendant  sent  the  note  in  question  for  the 
$1,000,  payable  on^  year  from  date,  with  ten  per  cent  interest. 

C.  B.  Herriok  for  appellant.  The  evidence  shows  a  com- 
plete contract  between  residents  of  this  State  for  the  loan  of 
money  made  within  this  State  upon  a  note  made  and  delivered 
in  this  State  and  not  to  be  repaid  elsewhere,  and  it  must,  there- 
fore, be  governed  by  the  laws  of  New  York.  (Story's  Con- 
flict of  Laws,  §§  278a,  282 ;  Curtis  v.  Lea/oitt,  15  N.  Y.  88 ; 
Jewell  V.  Wright,  30  id.  264 ;  Cope  v.  Wheeler,  41  id.  303 ;  53 
Barb.  350 ;  Mercha/rUa^  B^k  v.  Qri^swcld,  72  N.  Y.  481 ;  Evans 
V.  Anderson,  78  111.  558 ;  Dickinson  v.  Edwards,  77  N.  Y. 
576;  THlden  v.  Blair,  21  Wall.  241 ;  Bichardson  v.  Draper, 
23  Hun,  188 ;  Williams  v.  Fitzhugh,  87  N.  Y.  444.)  Usury 
contaminates  all  subsequent  securities.  {Price  v.  Lyons  B^k, 
83N.  Y.  55;  Copey.  Wheeler,  41  id.  303;  53  Barb.* 350; 
De  Wolf^.  Johnson,  10  Wheat.  383 ;  House  v.  Davis,  60  111. 
867.)    The  law  of  the  place  of  the  actual  making  of  the  con- 
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tract  must  govern  as  to  the  validity  or  invalidity  thereof. 
{Wayne  Co.  v  Low,  81  N.  T.  566;  West  Trans.  01  Co.  v. 
KUderhouse,  87  id.  430 ;  MiUildny.  Pratt,  24  Alb.  L.  J.  Ill ; 
125  Mass.  374 ;  Cook  v.  lAichfidd,  9  N.Y.  279;  Cray  v.  Ramsey, 
89  111.  221.)  The  obligations  evidenced  by  these  notes  were 
pnrely personal.  {Chapman  v.  Robertson,^  Paige,  627;  Bry- 
ant V.  Edsothj  8  Vt.  347 ;  Hyde  v.  Ooodnow^  3  N.  T.  266 ; 
Lee  V.  SeUeck,  33  id.  615.) 

Henry  M.  Taylor  for  respondent.  Where  the  parties  to  a 
contract  for  the  loan  of  money  intend,  in  good  faith,  to  make 
the  contract  subject  to  the  laws  of  another  State,  to  which  it 
conforms,  and  under  circumstances  which  justify  that  intention, 
and  show  that  it  was  not  intended  as  an  evasion  of  the  usury 
laws  of  this  State,  the  courts  of  this  State  will  sustain  and 
enforce  the  contract,  although  it  would  be  invalid  if  subject  to 
the  laws  of  this  State.  And  this,  although  one  or  both  of  the 
parties  reside  in  this  State,  provided  it  is  so  made  payable  here, 
**  not  as  an  essential  part  of  the  contract  or  with  the  intent  to 
affix  a  legal  consequence  to  the  instrument."  {Cha^pman  v, 
Robertson,  6  Paige,  627 ;  PlaU  v.  Adamis,  7  id.  616  ;  Balme 
V.  Wamburgh,  38  Barb.  352 ;  Wk  of  Georgia  v.  Lervin,  45 
id.  340 ;  Dickinson  v.  Edwa^rd^  77  N.  Y.  576  ;  Wayne  Co. 
Savings  Bkv.  Low,  81  id.  571;  Tildm  v.  Blair,  21  Wall. 
241 ;  Potter  v.  TaJlmam.,  35  Barb.  182 ;  OuOer  v.  Wright,  22 
N.  T.  472.)  A  contract  is  to  be  governed  by  the  laws  of 
the  place  where  it  is  made,  if  it  is  not  to  be  performed  by 
its  terms  elsewhere.  {Jewell  v.  WrighU  30  N.  Y.  264; 
Merchants^  BamJc  v.  Chriswold,  72  id.  480;  Dickinson  v. 
Edwards,  77  id.  576.)  The  fact  that  the  money  for  the  $1,500 
note,  the  original  of  the  $1,000,  was  advacced  to  defendant  at 
plaintiflPs  residence  in  this  State  is  not  material.  {Potter  v, 
TaO/inan,  35  Barb.  182.) 

Andbews,  Oh.  J.  The  defense  of  usury  was  not  established 
as  to  the  four  notes  given  for  money  collected  by  the  defendant 
on  the  notes  and  mortgage  owned  by  the  intestate.    The  notes 
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BO  collected  and  the  mortgage  given  to  secure  them,  were  trans- 
ferred by  the  defendant  to  the  intestate  in  the  spring  of  1875. 
They  were  Illinois  contracts,  and  the  notes  were  payable  with 
interest  at  the  rate  of  ten  per  cent,  per  annnm.  The  intestate 
paid  to  the  defendant  as  the  consideration  of  the  transfer,  the 
full  amount  of  principal  and  interest  unpaid  on  the  securities. 
"When  this  transaction  took  place  the  parties  were  both  resi- 
dents of  tliis  State.  But  the  defendant  was  then  contemplat- 
ing removing  to  Illinois,  and  did  remove  there  prior  to  the 
maturity  of  the  first  note.  By  an  arrangement  between  the 
parties,  the  defendant  collected  the  first  note  when  due  from 
Hopkins  and  Koberts,  the  makers,  and  retained  the  money  so 
collected,  and  in  place  thereof  sent  by  mail  to  the  intestate  in 
this  State,  his  own  note  for  a  similar  amount,  dated  Kewanee, 
111.,  his  place  of  residence,  payable  with  interest  at  ten  per 
cent  per  annum,  that  being  the  lawful  rate  of  interest  in  that 
State.  The  same  arrangement  was  made  in  respect  to  each 
successive  note  collected  by  the  defendant.  The  defendant 
collected  from  the  parties  in  Illinois,  and  instead  of  remitting 
the  proceeds,  sent  his  own  note  for  the  same  amount,  specify- 
ing the  same  rate  of  interest  as  was  named  in  the  note  col- 
lected. The  transaction  was  in  substance  a  loan  by  the  plaint- 
ifi's  intestate,  a  resident  of  N§w  York,  to  the  defendant,  a  resi- 
dent of  Illinois,  in  the  latter  State,  of  funds  there  held  by,  and 
belonging  to,  the  former,  at  a  rate  of  interest  lawful  in  Illinois. 
If  the  plaintiflTs  intestate  had  gone  in  pei'son  to  Illinois,  and 
collected  the  notes,  and  then  lent  the  money  to  the  defendant 
at  ten  per  cent  interest,  there  could  we  apprehend  bo  no  ques- 
tion as  to  the  lawfulness  of  the  transaction,  although  the  notes 
were  payable  in  this  State.  {Pratt  v.  AdamSy  7  Paige,  616 ; 
Rapallo,  J.,  in  Waym  Co.  ffh  v.  Low,  81  K  Y.  572 ;  37 
Am.  Eep.  533.)  Nor  could  it  we  conceive  alter  the  case  if  the 
negotiation  for  the  loan  was  made  in  this  State,  and  afterward 
consummated  and  the  transaction  completed  in  Illinois,  the 
transaction  being  borui  fide,  and  there  being  no  intent  thereby 
to  evade  the  laws  of  this  State.  The  dealing,  for  the  purpose 
of  determining  the  question  of  usury,  would  be  assigned  to  the 
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place  where  the  f  iindB  were  and  where  the  loan  was  consum- 
mated. What  occnrred  between  the  parties  was  equivalent  to 
the  plaintifPs  intestate  going  to  Illinois  and  there  making  the 
several  loans  to  the  defendant.  The  funds  were  there  in  pos- 
session of  the  defendant  as  agent.  He  was  permitted  to  retain 
them,  and  became  a  debtor  for  the  amount.  Upon  depositing 
the  notes  in  the  mail  the  transaction  was  complete.  The 
money  became  the  defendant's,  and  the  notes  the  property  of 
the  intestate.  The  defendant  became  the  borrower  of  the  pro- 
ceeds of  the  notes  collected  by  him.  The  fact  that  one  of  the 
notes  was  expressly  payable  in  this  State  does  not  distinguish 
it  in  the  point  of  usury  from  the  others.  This  was  an  in- 
cidental circumstance  and  does  not  overthrow  the  other  decisive 
drcimistances  which  make  Illinois  the  place  of  contract.  (Til' 
den  V.  Blair^  21  Wall.  241 ;  Wayne  Co.  B^h  v.  Low^  supra.) 
For  these  reasons  we  are  of  opinion  that  the  defense  failed,  as 
to  the  four  notes  referred  to. 

The  defense  as  to  the  note  of  September  21, 1876,  for  $1,000, 
being  the  fifth  cause  of  action  set  forth  in  the  complaint,  is 
founded  upon  a  difierent  transaction,  and  as  to  this  note  we  think 
the  fact  of  usury  was  established.  The  note  of  September  21, 
1870,  for  $1,500  was  made  and  delivered  in  this  State  upon  a 
loan  of  that  amount  made  here  at  the  time  by  the  plaintifPs  intes- 
tate to  the  defendant,  both  parties  being  then  resident  here.  This 
was  plainly  a  New  York  contract,  and  its  validity  is  governed 
by  the  law  of  this  State,  and  as  such  it  was  plainly  usurious. 
The  delivery  of  the  note  at  Kewanee,  111.,  did  not  make  that 
the  place  of  the  contract,  nor  is  it  material  that  the  borrower. 
was  about  to  remove  to  that  State,  or  intended  to  use  the  money 
there.  {Cope  v.  Wheeler ^  41  N.  T.  303.)  The  sole  considerar 
tion  of  the  note  of  September  21,  1876,  was  the  balance 
then  unpaid  on  the  note  of  September  21,  1870.  It  was 
given  at  the  request  of  the  plaintiflE's  intestate,  because  there 
was  no  room  for  more  indorsements  of  payments  on  the 
original  note.  The  surrender  of  the  old  note  and  the  exten- 
sion of  time  was  ample  consideration  for  the  new  note,  but  the 
substituted  security  was  tainted  with  the  vice  of  the  original 
SicKBLS  —  Vol.  XLVL        17 
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transaction.  We  need  not  consider  bow  the  courts  of  Illinois 
would  deal  with  the  question  if  the  suit  had  been  brought  in 
that  State.  The  fact  that  the  original  loan  was  at  a  rate  of  in- 
terest lawful  in  that  State,  does  not  make  the  contract  lawful 
here,  nor  does  the  fact  that  the  new  note  was  made  in  that 
State  and  prescribed  a  rate  of  interest  lawful  there,  take  it  out 
of  the  operation  of  the  well-settled  doctrine  that  a  new  security 
for  a  usurious  debt  is  affected  by  the  usury  in  the  original 
transaction.  {TuthiU  v.  Danm^  20  J.  R.  2S6 ;  Reed  v.  Smithy 
9  Cow.  648.) 

But  the  majority  of  my  brethren  are  of  opinion,  for  the  rea- 
sons stated  in  the  opinion  of  Earl,  J.,  that  the  note  of  Septem- 
ber 21,  1876,  is  to  be  treated  as  an  Illinois  contract,  and  is  not 
usurious. 

The  judgment  of  the  General  Term  should  therefore  be  af- 
firmed, with  costs. 

» 

Earl,  J.  I  concur  fully  with  the  chief  judge  as  to  the  four 
notes  mentioned  in  the  first  four  counts  of  the  complaint,  but  I 
differ  with  him  as  to  his  conclusion  in  reference  to  the  note  for 
$1,000,  mentioned  in  the  fifth  count  of  the  complaint,  and  I 
will  briefly  state  the  grounds  for  my  difference : 

For  precisely  the  same  reasons  stated  by  the  chief  judge  for 
holding  that  the  four  notes  must  be  regarded  as  Illinois  con- 
tracts, this  note  must  be  so  regarded.  I  agree  that  the  original 
note  for  $1,500  was  a  New  York  contract,  and,  therefore,  usu- 
rious and  void.  After  that  note  had  been  long  past  due,  and 
numerous  payments  had  been  made  thereon,  on  the  14:th  day 
of  September,  1876,  the  defendant,  who  was  then  a  resident  of 
the  State  of  Illinois,  sent  to  the  plaintiff,  who  was  a  resident  of 
this  State,  a  draft  on  New  York  for  $650,  being  the  interest  at 
the  rate  of  ten  per  cent  on  the  note,  and  $500  to  be  applied 
upon  the  principal.  On  the  25th  of  September  the  plaintiff 
acknowledged  the  receipt  of  the  draft  in  a  letter  which  he  wrote 
to  the  defendant  addressed  to  him  at  his  place  of  residence,  in 
which  he  inclosed  the  note  for  $1,500,  saying  that  there  was  no 
room  to  make  the  proper  indorsements  thereon,  and  requesting 
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him  to  send  a  note  dated  September  26,  1876,  for  the  $1,000 
of  principal  remaining  due  to  him  npon  the  note.  In  pursu- 
ance of  that  request  the  defendant  executed  the  note  for  $1,000, 
payable  in  one  year  from  date,  with  interest  at  ten  per  cent. 
The  note  was  executed  in  Illinois  at  the  place  of  defendant's 
residence,  and  expressed  no  place  of  payment,  and  was  for- 
warded to  the  plaintiff  in  this  State  by  mail.  There  was  no 
evidence  tending  to  show  that  there  was  any  intention  on  the 
part  of  either  of  the  parties  to  evade  the  usury  laws  of  this 
State,  and  the  note  was  manifestly  executed  with  reference  to 
the  laws  of  the  State  of  Illinois,  where  the  maker  resided,  and 
where  the  laws  authorized  the  rate  of  interest  inserted  in  the  note. 
The  note  was  given  in  Illinois  in  exchange  for  a  note  there  surren- 
dered through  the  agency  of  the  mail  by  the  plaintiff  to  the  de- 
fendant ;  and  when  in  pursuance  of  plaintiff's  request  this  note 
was  executed  by  the  defendant  and  put  in  the  mail,  directed  to 
him  at  his  residence  in  this  State,  the  contract  between  the  par- 
ties  was  complete,  and  the  note  then  became  the  property  of 
the  plaintiff.  If  it  had  been  lost  in  the  mails  it  would  have 
been  lost  as  the  property  of  the  plaintiff,  and  he  could  there- 
after have  sued  the  defendant  thereon  as  upon  a  lost  note.  If 
it  had  been  stolen  from  the  mails,  or  unlawfully  taken  or  con- 
verted, it  could  have  been  described  in  an  indictment  for  the 
crime  as  the  property  of  the  plaintiff,  or  could  have  been  reoov. 
ered  by  him  in  an  action  of  replevin,  or  sued  for  in  an  action 
of  trover,  claiming  it  as  his  property.  This  must,  therefore,  be 
treated  as  if  the  parties  had  met  in  the  State  of  Illinois,  and  the 
plaintiff  had  there  surrendered  to  the  defendant  tlie  note  for 
$1,500,  and  taken  from  him  this  note  for  $1,000  for  the  bal- 
ance due  upon  the  prior  note ;  and  from  these  views  I  do  not 
understand  the  chief  judge  to  differ. 

If  this  note  for  $1,000  had  been  given  in  this  State,  even 
with  the  lawful  rate  of  interest  mentioned  therein,  in  renewal 
of  or  in  substitution  for  the  prior  usurious  note,  it  would  also 
have  been  tainted  with  usury  and  void.  A  substituted  or 
renewal  note  thus  given  is  held  void  for  one  or  both  of  these 
reasons :  The  new  note  in  such  a  case  is  given  in  renewal  or 
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continuance  of  the  usurious  contract,  and  is,  therefore,  void  for 
the  same  reason  that  condemns  that  contract ;  or  it  is  a  new 
security  for  a  usurious  debt  or  contract  and  void  on  that 
account.  In  either  case  the  new  note  is  void  because  it  comes 
under  the  condemnation  of  the  policy  and  the  letter  of  our 
usury  laws.  But  a  usurious  contract  can  be  purged  of  the  taint 
of  usury  and  money  loaned  upon  a  usurious  contract  can  f  lUTiish 
a  valid  consideration  for  a  promise  to  pay  the  money  actually 
loaned.  If  the  usurious  contract  be  mutually  abandoned  by 
the  parties  and  the  securities  be  canceled  or  destroyed  so  that 
they  can  never  be  made  the  foundation  of  an  action,  and  the 
borrower  subsequently  makes  a  contract  to  pay  the  amount 
actually  received  by  him,  this  last  contract  will  not  be  tainted 
by  the  original  usury  and  can  be  enforced.  {HamTnond  v. 
Happing^  13  Wend.  505 ;  KUbourn  v.  Bradley^  3  Day,  356  ; 
Hovser  v.  I%e  Planter^  B^k,  57  Ga.  95  ;  B^k  of  Monroe  v. 
Sirongy  Clark's  Ch.  E.  76.) 

The  note  for  $1,500  when  it  reached  the  State  of  Illinois  was 
not  a  note  condemned  by  any  law  of  that  State.  It  was  not 
there  illegal  or  tainted  with  usury,  for  the  reason  that  the  laws 
of  New  York  were  not  operative  there.  It  was  simply  subject 
to  the  defense  on  the  part  of  the  defendant  of  being  unlawful 
because  made  in  violation  of  the  laws  of  the  State  of  New  York, 
where  it  was  executed.  It  was  a  note  void,  not  by  the  laws  of 
the  State  of  Illinois,  but  void  under  the  laws  of  the  State  of 
New  York.  It  had  no  other  infirmity  in  the  State  of  Illinois 
than  that  the  defendant  could  defeat  a  recovery  upon  it  if  sued 
thereon  anywhere,  for  the  reason  that  it  was  void  at  the  place 
where  it  was  given.  If  he  had  paid  on  the  note  in  Illinois  a 
rate  of  interest  illegal  under  the  laws  of  the  State  of  New  York, 
such  interest  could  not,  by  virtue  of  the  usury  laws  of  this 
State,  have  been  recovered  back  in  Illinois,  or  in  this  State ; 
and  neither  could  the  plaintiff,  under  the  laws  of  this  State,  be 
indicted  for  taking  the  usury  there.  It  seems  to  me  then  that 
the  only  inquiry  is  whether  the  balance  due  upon  the  note  for 
$1,500  and  the  surrender  of  that  note  furnished  a  valid  and 
legal  consideration  for  the  note  of  $1,000 ;  and  that  it  did  is 
too  clear  for  reasonable  dispute. 
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A  valid  promise  to  pay  money  loaned  upon  a  usurious  con- 
tract which  in  some  lawful  way  has  been  purged  of  its  usury 
is  always  founded  upon  a  sufficient  consideration.  In  Ham- 
mond  V.  Hopping  it  was  said  that  such  a  promise  "  is  founded 
upon  an  equitable  and  moral  obligation,  which  is  sufficient  to 
support  an  express  promise.  The  money  actually  lent,  when 
legally  separated  from  the  usurious  premium,  is  a  debt  in 
equity  and  conscience,  and  ought  to  be  repaid.  This  is  the 
settled  doctrine  of  a  court  of  equity,  for  there  the  borrower 
will  not  be  relieved  from  an  usurious  contract,  except  upon  the 
condition  of  refunding  the  money  lent,  with  legal  interest." 

Here  then  was  a  note  legal  by  the  laws  of  the  State  in  which 
it  was  executed,  and  founded  upon  a  sufficient  consideration, 
and  it  is  difficult  to  perceive  upon  what  principle  it  can  be  held 
to  be  void.  It  was  given  for  the  balance  of  principal  actually 
due  upon  the  prior  note  which  in  the  State  of  Illinois  was 
simply  void  but  not  illegal;  which  thei-e  a  party  could  volun- 
tarily pay,  and,  as  I  claim,  could  voluntarily  renew.  And  if 
this  note  was  valid  in  the  State  of  Illinois  where  it  was  given, 
then  under  principles  of  law  universally  applied  it  is  valid  here, 
and  everywhere.  The  case  of  Jacks  v.  Nichols  (5  Barb.  38) 
is  a  case  precisely  in  point.  It  was  there  held  that  a  new  note 
given  in  the  State  of  Connecticut  at  a  rate  of  interest  lawful 
there  in  the  place  of,  and  upon  the  surrender  of  a  prior  note 
made  in  the  State  of  New  York  and  there  void  for  usury, 
was  freed  from  the  taint  of  usury.  It  is  tersely  and  well  said 
in  the  opinion  of  the  court  in  that  case  "  now  instead  of  purg- 
ing the  contract  of  the  excess  of  interest  at  the  place  where  it 
was  made  (the  only  occasion  for  which  is  the  presence  of  the 
statute  of  usury)  the  parties  transfer  the  scene  of  their  nego- 
tiations to  another  State,  where  any  contract  respecting  the 
use  of  money  is  valid  which  does  not  violate  the  principles  of 
natural  justice,  and  there  cancel  the  securities  taken  upon  the 
original  agreement,  and  make  a  new  one  upon  the  subject  of 
the  original  loan,  reaffirming  it,  and  binding  the  borrower  to 
pay,  after  a  season  of  forbearance,  which  focbearance  forms  a 
part  of  the  consideration  of  the  new  agreement ;  how  can  it  be 
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said  that  this  contract  is  tainted  with  usury  i  The  taint  of 
usury  is  not  recognized  by  the  law  of  the  place  where  it  is 
made.  There  a  party  may  agree  to  pay  what  he  pleases,  either 
for  the  past,  or  present  use  of  money ;  and  hence  it  appears  to 
us  that  the  new  contract  would  be  valid.  Viewed  as  an  agree- 
ment made  in  a  State  whose  laws  are  silent  on  the  subject  of 
usury,  it  must  be  considered  as  much  divested  of  the  taint  of 
usury  as  if  it  had  been  expressly  purged  of  it,  by  the  agree- 
ment of  the  parties  made  at  the  place  of  the  original  loan." 

That  case  was  appealed  to  the  Court  of  Appeals  and  there 
the  judgment  was  reversed  (5  N.  T.  178),  but  solely  upon 
the  ground  that  the  court,  differing  from  the  Supreme  Court, 
found  that  the  new  security  was  a  New  York  contract,  and 
not  a  Connecticut  contract,  and  it  is  a  just  inference  from  the 
decision  that  the  court  agreed  with  the  Supreme  Court  in  its 
law,  and  simply  differed  from  it  as  to  the  facts. 

In  l>e  Wolf  v.  Johnson  (10  Wheat.  368),  a  case  quite  in 
point,  Johnson,  J.,  writing  in  a  case  where  a  new  security  had 
been  given  in  the  State  of  Kentucky  at  a  rate  of  interest  legal 
there,  in  substitution  for  a  security  given  in  the  State  of  Hhode 
Island,  which  was  claimed  to  be  usurious  there,  said :  ^^  It  is  not 
very  easy  to  discover  how  the  taint  of  Rhode  Island  usury  can 
infuse  itself  into  the  veins  of  a  Kentucky  contract.  The  de- 
fense would  not  admit  of  a  moment's  reflection  if  it  rested  on 
the  direct  effect  which  laws  against  usury  have  upon  contracts. 
Whatever  sums  may  have  been  derived  through  the  usurious 
contract  of  1815  (the  Rhode  Island  contract),  to  the  contract 
of  1817  (the  Kentucky  contract),  they  would  not  affect  the  lat- 
ter with  usury,  unless  introduced  in  violation  or  evasion  of  the 
laws  of  Kentucky,  for  the  two  contracts  are  governed  by  laws 
that  have  no  connection ; "  that  "  it  is  clear  that  the  Kentucky 
contract  must  be  considered  as  a  new  and  substantive  contract. 
It  is  governed  by  a  distipct  code  of  laws  from  the  Rhode 
Island  contract,  and  cannot  be  affected  by  the  taint  of  usury 
which  might  have  been  transmitted  to  it  under  some  circumstan- 
ces, had  it  taken  place  in  Rhode  Island.  It  was,  then,  equiva- 
lent to  a  payment  and  reloan,  and  no  one  can  doubt  that  money 
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paid  on  an  nsoriouB  contract  is  not  recoverable  back  beyond 
the  amount  of  the  usury  paid."  To  the  same  effect  is  the  case 
of  Holder  v.  Plxmtei^^  Bamk  {swprci). 

I  am,  therefore,  of  the  opinion  that  the  plaintiff  was  entitled 
to  recover  upon  the  note  for  $1,000  as  upon  an  Illinois  con- 
tract, and  that  the  entire  judgment  should  be  affirmed,  with 
costs. 

IVfTr.T.KKy  J.  (dissenting.)  It  is  claimed  that  the  note  for 
$1,500  for  the  balance  unpaid,  upon  which  a  new  note  was 
given  in  Illinois,  was  not  usurious,  because  it  comes  within  the 
principle  that  a  usurious  contract  can  be  purged  of  the  taint 
of  usury  and  the  money  loaned  upon  a  usurious  contract  can 
furnish  a  valid  consideration  for  a  promise  to  pay  the  money 
actually  loaned.  There  is  no  doubt  of  the  correctness  of  this 
rule,  and  the  question  here  is  whether  any  such  case  is  estab- 
lished within  the  authorities  which  are  cited  to  sustain  it 
{Jacks  V.  NichoUy  5  Barb.  38;    Houaer  v.  Th^  Planters? 

'  Bank,  57  Ga.  95  ;  De  Wdf  v.  Johnson,  10  Wheat.  368),  and 
which  it*  is  claimed  are  specially  applicable  to  the  facts  here 
presented. 

In  Ja4)k8  V.  Niohola  {supra),  it  appears  that  the  contract 
for  the  new  loan,  which  was  made  after  the  first  usurious  con- 
tract had  been  entered  into  and  carried  out,  was  made  in  the 
State  of  Connecticut  between  the  parties  to  the  same ;  that 
the  Messrs.  Jacks  applied  to  the  defendant  in  that  State  and 
asked  him  to  surrender  the  securities  which  had  been  delivered 
to  him  upon  the  renewal  of  the  original  loan,  and  to  receive, 
instead,  the  five  new  notes  which  had  previously  been  agreed 
upon.  The  defendant  agreed  to  do  so,  and  did  surrender  the 
securities  which  he  then  held  and  received  new  ones,  and  gave 
further  time'  for  payment.  Some  of  the  makers  resided  in 
New  York,  one  of  them  in  New  Orleans.  One  of  the  notes 
was  dated  in  the  latter  place.  It  will  thus  be  seen  that  here 
was  a  contract  made  by  parties  who  were  out  of  the  State  at 

^  the  time,  and  a  surrender  of  old  obligations  by  a  previous 
agreement.     The  entire  arrangement  was  within  the  State  of 
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Connecticat,  and  in  this  respect  the  case  differs  from  the  one 
at  bar. 

In  De  Wolf  v.  Johnson  {8upra\  the  original  contract,  which 
was  usurious,  was  made  in  the  State  of  Rhode  Island,  and  by 
the  laws  of  that  State  was  usurious.  The  subsequent  contract, 
in  which  a  mortgage  was  given,  was  executed  in  Kentucky,  and 
had  its  inception  from  an  intimation  of  the  borrower  of  a 
design  to  avail  himself  of  the  plea  of  usury.  Upon  this  the 
plaintiff  repaired  to  Kentucky,  instituted  new  negotiation 
with  the  obligee,  having  for  its  object  to  clear  the  contract 
from  all  usurious  incidents  and  to  take  securities  for  the  sum 
loaned  at  the  legal  interest  in  Kentucky,  which,  as  well  as  in 
.  Rhode  Island,  was  six  per  cent.  Accordingly,  all  the  instruments 
in  writing  which  appertained  to  the  old  contract  were  surren- 
dered and  a  new  mortgage  given  to  secure  the  balance,  the  origi- 
nal sum  having  been  reduced  by  large  actual  payments.  It  will 
be  noticed  that  here  was  a  new  agreement,  entered  into  for  the 
very  purpose  of  purging  the  original  contract  from  the  taint 
of  usury,  which  was  not  usurious  by  the  laws  of  the  State  in  ' 
which  it  was  entered  into. 

In  Houser  v.  Planters^  Bcmh  {8upra\  the  notes  in  suit 
were  given  in  renewal  of  two  notes  previously  given  for  which 
a  usurious  rate  of  interest  was  paid.  Subsequently  the  usury 
laws  were  abolished.  The  court  held  that  as  the  consideration 
was  not  wholly  illegal,  but  void  in  part  and  good  in  part,  and 
severable,  the  usurious  part  should  be  purged  out,  and  that 
under  the  Code,  which  provides  that  if  the  consideration  be 
good  in  part  and  void  in  part,  and  be  severable,  it  may  be  sus- 
tained for  the  good  part ;  and  also  held,  that  the  promise  was 
not  illegal,  because  there  was  no  law  against  usury  at  the  time. 
This  case  does  not  affect  the  question  whether  a  new  contract, 
originally  usurious,  may  be  purged  of  the  usury  by  a  subse- 
quent agreement. 

As  no  authority  exists  which  holds  that  the  note  in  question 
was,  under  the  circumstances,  purged  of  the  usury,  I  concur 
with  the  opinion  of  Andrews,  Ch.  J. 
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Rafallo,  Danfobth  and  Finoh,  JJ.,  concar  with  Eabl,  J., 
as  to  the  $1,000  note;  Andbews,  Ch.  J.,  and  Milleb,  J.,  dissent. ' 
All  concur  as  to  the  other  notes. 

Judgment  affirmed. 


John   Kehbebo,  Appellant,  v.  The  Matob,  Aldeemen  and  _ 
Commonalty  of  the  City  of  New  Tobk,  Respondent.       1^^^ 

1190    107 1 

ter  notice  of  an  unlawful  obstruction  in  a  street  which  might  occasion  ^i  j^ 
Injury  to  persons  lawfully  thereon,  it  is  no  defense  to  an  action  for  in-  148  iM 
juries  so  occasioned  that  it  was  not  known  to  the  corporation  that  the. 
obstruction  was  in  fact  dangerous. 
In  an  action  to  recover  damages  for  injuries  sustained  by  plaintiff  in  con- 
sequence of  the  falling  upon  him  of  a  pile  of  brick  in  one  of  defendant's 
streets,  it  appeared  that  the  bricks  were  placed  in  the  street  without  the 
permission  of  the  city  authorities  by  a  contractor  engaged  in  tearing 
down  a  building  adjoining  the  street.  The  pile  was  constructed  in  a  dan- 
gerous manner,  without  proper  braces  and  was  built  to  an  improper 
height.  The  pile  was  commenced  a  week  before  the  accident  and  had 
reached  the  safety  limit  as  to  height  four  or  five  days  before.  The  char- 
ter of  the  city  (§  17,  sub.  4,  chap.  385,  Laws  of  1878)  authorizes  the  com- 
mon council  to  enact  laws  preventing  obstructions  to  streets,  and  prohibits 
obstructions  except  *'  the  temporary  occupation  thereof  during  the  erec- 
tion or  repair  of  a  building  on  a  lot  opposite  the  same."  The  police  force 
of  the  city  are  also  charged  by  statute  with  the  duty  at  aU  times  to  re- 
move  nuisances  existing  in  the  public  streets.  (§  29,  chap.  403,  Laws  of 
1864.)  By  a  city  ordinance  the  incumbering  or  obstructing  a  street  with- 
out the  consent  of  the  mayor  or  street  commissioners  is  prohibited.  A 
policeman  assigned  to  duty  in  the  precinct  saw  the  pile  from  time  to 
time  as  it  was  going  up,  but  it  did  not  appear  that  he  interfered  or 
sought  to  ascertain  whether  any  permit  had  been  granted,  or  that  he 
notified  any  officer  or  department  of  the  city  government  of  its  exist- 
ence. Plaintiff  offered  to  prove  that  regulations  had  been  made  pre- 
scribing the  height  to  which  brick  might  be  piled  in  the  streets, 
under  the  permission  of  the  proper  bureau  :  this  was  rejected  and 
plaintiff  was  nonsuited.  Held  error ;  that  it  was  to  be  assumed  that 
regulations  had  been  made,  as  plaintiff  offered  to  prove,  and  that  the 
policeman  assigned  to  duty  at  the  place  knew  of  them ;  that  while 
the  policeman  might  have  been  justified  in  supposing  that  the  con- 
tractors had  a  permit,  he  ought  to  have  known,  when  the  pUe  exceeded 
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the  height  which  safety  permitted,  they  were  not  acting  within  the  scope 
of  any  authority  ;  that  notice  to  the  policeman  of  the  unlawful  charac- 
ter of  the  obstruction  was  notice  to  the  city  and  it  is  chargeable  with  any 
neglect  on  his  part ;  that  as  to  whether  there  was  time  for  the  city,  using 
reasonable  diligence,  to  have  removed  the  obstruction  after  such  notice 
and  before  the  injury,  was  a  question  of  fact  for  the  jury. 

(Argued  November  13, 1882 ;  decided  January  23,  1883.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court  of 
Common  Pleas  in  and  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  June  6,  1881,  which  aflSrmed  a 
judgment  in  favor  of  the  defendant,  entered  upon  an  order  non- 
suiting plaintifi  on  trial. 

This  action  was  brought  to  recover  damages  for  injuries  re- 
ceived by  plaintiff  caused  by  the  falling  upon  him  of  a  pile  of 
bricks  which  had  been  placed  in  a  street  of  the  city  by  con- 
tractors engaged  in  taking  down  a  building  upon  a  lot  adjoining 
the  street. 

The  material  facts  are  stated  in  the  opinion.  . 

George  N.  Samdera  for  appellant.  All  facts  are  to  be  pre- 
sumed most  favorable  to  plaintiff.  ( Glemence  v.  Oity  of  Avbumy 
6  N.  Y.  334,  338 ;  Qooh  v.  N.  Y.  C.  B.  R.,  1  Abb.  Ct.  of  App. 
Dec.  432,  433 ;  KeOogg  v.  N.  Y.  C.  <&  H.  R.  R.  R.  Co.,  79 
N.  Y.  74 ;  Stackua  v.  Same,  id.  466 ;  StiUmcm  v.  Lewis,  49  id. 
385 ;  Thurher  v.  H.  B,  M.  c&  K  R.  R.  Co.,  60  id.  326,  331 ; 
Schofiddy.  Hermamdes,  47  id.  316 ;  Colt  v.  Sixth  Ave.  R.  R.  Co., 
49  id.  671.)  The  brick  pile  was  patently  dangerous,  and  the  city 
chargeable  with  actual  notice  through  the  police,  and  also  with 
constructive  notice.  {Hume  v.  The  Mayor,  71  N.  Y.  264, 269, 
275  ;  Reinhart  v.  Mayor  of  New  York,  2  Daly,  243, 251 ;  Weed 
V.  Village  of  BaOaton  Spa,  76  N.  Y.  329, 336 ;  Todd  v.  City  of 
Troy,  61  id.  506, 507 ;  McDermott  v.  City  of  Kingston,  6  Abb. 
N.  C.  246 ;  Eowe  v.  Oity  of  ZoweU,  101  Mass*.  199 ;  Donald- 
son  V.  Boston,  16  Gray,  508-9-11 ;  S.  C,  82  Mass.  508,  509, 
511 ;  Thurher  v.  B.  B.  M.  <&  T.  R.  R.  Co.,  60  N.  Y.  323- 
331;  BiUs  v.  iT.  Y.  C.  R.  R.  Co.,  84  id.  5, 10;   WiUisy.L. 
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Z  H.  JS.  Co,,  34  id.  679.)  The  city  is  liable  for  injuries  from 
public  nuisance,  negligently  permitted.  (2  Dillon  on  Mun. 
Corp.  [3d  ed.],  §  730,  p.  722,  note  1 ;  12  Ind.  515 ;  Laws  of 
1873,  chap.  335,  §  17,  snbd.  4 ;  ffume  v.  Mayor,  74  N.  Y.  270 ; 
Drake  v.  City  of  Lowell,,  13  Mete.  292 ;  Iforriatovm  v.  Mayer, 
67  Penn.  St.  355, 366, 367 ;  WiUy  v.  MvUedy,  78  N.  Y.  310-314 ; 
Irvine  v.  Wood,  '51  id.  224,  228 ;  Gliffcrrd  v.  Dam,  81  id.  56 ; 
Congreve  v.  Smith,  18  id.  82 ;  City  ofJRochester  v.  Montgomery, 
72  id.  66,  67,  68,  69 ;  Rvng  v.  City  of  Cohoea,  77  id.  83-89 ;  85 
id.  627.)  The  excluded  regulations  of  the  proper  city  depart- 
ment as  to  height,  etc.,  of  the  piles  of  brick,  were  relevant.  (1 
Special  and  Local  Laws  N.  Y.  City,  pp.  281-2,  §§  70, 72,  subd. 
8 ;   Wood  V.  N.  Y.  C.  <&  E.  B.  R.  B.  Co.,  70  K  Y.  195-201.) 

Samud  Hamd  for  respondent.  It  is  not  enough  to  take  the 
case  to  the  jury  that  there  be  evidence  therein  which,  con- 
sidered by  itself,  and  without  reference  to  the  other  testimony 
in  the  case,  might  be  sufficient  to  authorize  the  inference  of 
negligence  on  the  part  of  the  defendant.  {Somer  v.  Meeker, 
25  K  Y.  361;  Deyo  v.  N.  Y.  C.  <&  K  R.  B.  B.  Co.,  34  id. 
9  ;  Btuid  v.  Dame,  7  Hill,  529  ;  Davia  v.  Third  Ave.  B.  B. 
Co.,  41  ]sr.  Y.  Sup.  Ct.  85 ;  Wilde  v.  ff.  B.  B.  B.  Co.,  24  N.  Y. 
433 ;  Toom&y  v.  By.  Co.,  91  Eng.  Com.  Law  Eep.  148.)  K 
all  the  evidence  taken  together  is  equally  consistent  with  the 
conclusion  that  the  accident  was  occasioned  by  the  neglect 
of  the  defendant,  as  with  the  conclusion  that  the  accident  was 
occasioned  by  the  act  of  a  third  party,  without  neglect  of  duty 
on  the  part  of  the  defendant,  then  it  was  proper  to  dismiss  the 
complaint.  {Cotton  v.  Wood,  98  Eng.  Com.  Law  Rep.  666 ; 
Wharton  on  Negligence,  §  238 ;  Baulec  v.  N.  Y.  <&  E.  R. 
R.  Co.,  59  N.  Y.  356 ;  EaH  v.  E.  R.  B.  Co.,  84  id.  57 ; 
Riceman  v.  Ean)emeyer,  id.  647 ;  Reynolde  v.  N.  Y.  C  R. 
B.  Co.,  58  id.  248.)  The  piling  of  bricks  in  the  street  for 
building  purposes  is  a  lawful  and  necessary  use  of  the  street. 
(Laws  of  1873,  subd.  4,  §  17,  chap.  335  ;  Dillon  on  Municipal 
Corporations,  §§  581,  585 ;  People  v.  Cmmingham,  1  Denio, 
524 ;  1  Thompson  on  Negligence,  353.)  To  entitle  plaintiff  to 
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snbmit  his  case  to  the  jury  the  proof  must  authorize  the  jury 
to  find  that  the  pile  of  bricks  in  question  was  so  insecurely  con- 
structed that  it  fell  by  reason  of  such  unsafe  construction,  and 
that  the  defendant  had  either  express  or  constructive  notice  of 
the  unsafe  condition  of  the  pile.  {Maateji^n  v.  Mt.  VemoUj 
68  N.  T.  394 ;  Smith  v.  The  Mayor,  66  id.  295 ;  McCarthy 
V.  SyraousCy  46  id.  197 ;  Hume  v.  The  Mayor^  47  id.  646 ; 
Mayor  v.  Sheffield,  4  Wall.  189 ;  Colby  v.  Westbrook,  57 
Me.  181 ;  Hart  v.  Brooklyn,  36  Barb.  226 ;  Oriffin  v.  The 
Mayor,  5  Seld.  646;  Dordon  v.  Clinton,  33  Iowa,  397; 
Oarriaon  v.  New  York,  5  Bosw.  497 ;  Dillon  on  Municipal 
Corporations,  §  797;  2  Thompson  on  Negligence,  762.) 
The  brick  pile  having  been  safely  and  lawfully  constructed  in 
the  street,  the  defendants  were  not  bound  to  anticipate  and 
guard  against  the  acts  of  third  parties  which  might  render  it 
nnsafe.  {Parker  v.  Cohoea,  10  Hun,  634;  74  N.  Y.  610; 
Oorham  v.  Cooperstown,  59  id.  660 ;  Dougherty  v.  WaZtha/m, 
4  Gray,  696.)  Hence,  even  if  the  brick  pile  was  defectively 
constructed,  the  testimony  is  not  sufficient  to  charge  the  defend- 
ant with  notice  of  its  unsafe  condition.  {Hart  v.  City  of 
Brooklyn,  36  Barb.  229  ;  Qorham  v.  Cooperetown,  59  N.  T. 
660 ;  Dorian  v.  City  of  Brooklyn,  46  Barb.  604 ;  Dillon  on 
Mun.  Corp.,  §  1006  [3d  ed.],  p.  1019 ;  74  N.  T.  268.)  The  pile 
of  bricks  had  not  been  completed  long  enough  for  notice  of  its 
condition,  if  it  was  dangerous,  to  be  implied  against  the  defend- 
ant, or  to  fix  upon  it  the  duty  of  observing  its  condition  and 
causing  it  to  be  made  safe.  (Laws  of  1873,  chap.  335,  subd. 
6j  8,  §  72,  p.  603 ;  Bi/rdaaU  v.  EueseU,  29  N.  T.  220,  249  ; 
Scheibel  v.  Fairhaim,  1  Bos.  &  Pul.  288 ;  TinddU  v.  Brown, 
1  Term  R.  167 ;  Furm/m  v.  Haekvn,  2  Caines,  368,  371 ;  Sice 
V.  Cunnvnghamh,  1  Cow.  397,  408 ;  Yredamd  v,  Hyde,  2  Hall, 
429,  4:31 ;  Mohawk  Bk  v.  Broderick,  10  Wend.  304 ;  Va/n 
Trot  V.  McCvUoch,  2  Hilt.  272 ;  Herrick  v.  WooUerton,  41 
N.  r.  581 ;  TOt  v.  LaSaUe  S.  Manuf  Co.,  5  Daly,  19  ;  Hoi- 
hrook  V.  BuH,  22  Pick.  546,  655 ;  Pratt  v.  Farra/r,  10  Allen, 
619,  621 ;  BaseeU  v.  Brown,  106  Mass.  651,  567 ;  Haskell  v. 
Yoff^ka,  111  id.  84,  85 ;    WilUama  v.  PoweiU,  101  id.  417, 
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469 ;  Maat&rton  v.  Mt.  Vernon^  58  N.  T.  391.)  The  nature 
of  the  accident  and  the  appearance  of  the  pile,  as  sworn  to  by 
the  policeman  whose  daty  it  was  to  observe  the  same,  is  such 
as  to  establish  conclusively  that  any  defect  in  the  construction 
of  the  pile  was  revealed  only  at  the  time  when  the  accident 
happened.  {Smith  v.  May  or ^  66  N.  Y.  275 ;  McCwrtJiy  v. 
Syracuse^  46  id.  194.)  The  care  required  of  a  municipal  cor- 
poration with  reference  to  obstructions  placed  by  others  in 
streets,  is  and  should  be  much  less  in  degree  than  would  be  ex- 
acted of  a  person  or  corporation  who  had  constructed  or  main- 
tained ways,  tracks,  streets  or  other  structures  for  his  or  its  own 
benefit,  and  with  a  view  to  its  own  pecuniary  advantage  or 
proiit.  {Hia  v.  City  of  Boston,  122  Mass.  344,  351,  360 ; 
Bwrtlett  V.  Crozier,  17  Johns.  430.) 

Andrews,  Ch.  J.  We  are  of  opinion  that'  this  case  should 
have  been  submitted  to  the  jury.  It  is  well  settled  that  in  de- 
termining the  correctness  of  a  nonsuit,  the  plaintiff  is  entitled 
to  the  most  favorable  inferences  deducible  from  the  evidence, 
and  all  contested  facts  are  to  be  deemed  established  in  his 
favor.  The  pile  of  bricks,  the  falling  of  which  caused  the  in- 
jury of  which  the  plaintiff  complains,  was  an  unlawful  structure. 
It  was  not  only  placed  in  the  street  by  private  persons,  without 
the  permission  of  the  city  authorities  in  direct  violation  of  the 
city  ordinance,  but  it  was  constructed  in  a  dangerous  manner, 
with  insufficient  walls,  without  proper  bracing,  and  of  improper 
height.  The  walls  were  formed  by  two  tiers  of  brick,  and  the 
pile  was  liable  to  fall  from  the  outward  pressure  of  the  loose 
brick,  which  were  thrown  into  and  filled  the  hollow  space 
within  the  walls.  Braces  were  placed  at  intervals  in  the  walls, 
but  they  did  not  lap,  and  were  not  fastened  at  the  corners  as 
was  usual  and  proper.  The  pile  was  made  by  contractors  en- 
gaged in  taking  down  a  building  adjoining  the  street.  It  was 
composed  of  bricks  taken  from  the  old  building,  and  was  from 
thirteen  to  fifteen  feet  high.  The  plaintiff  proved  by  builders 
that  old  bricks,  with  more  or  less  mortar  clinging  to  them,  like 
those  composing  the  pile  in  question,  could  not  be  safely  piled 
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higher  than  eight  or  nine  feet.  The  plaintiff  at  the  time  of 
the  injury,  was  engaged  in  making  an  excavation  in  the  street, 
for  the  foundation  of  one  of  the  piers  for  the  elevated  railway. 
It  was  claimed  on  the  trial  that  the  falling  of  the  bricks  was 
caased  by  the  undermining  of  the  pile  by  this  excavation.  The 
evidence  of  the  defendant  upon  this  subject  was  controverted, 
and  it  must  be  assumed  that  this  was  not  the  cause  of  the  acci- 
dent. The  accident  occurred  on  Monday,  May  6,  1879,  be- 
tween eleven  and  twelve  o'clock  in  the  forenoon.  The  pile 
was  completed  May  3d.  It  was  commenced  on  or  before 
Monday,  April  29th,  and  the  evidence  would  have  warranted 
the  finding  that  it  had  reached  the  safety  limit  aa  to  height,  as 
this  limit  was  fixed  by  the  plaintiff's  witnesses,  as  early  as 
Wednesday  or  Thursday  previous  to  the  accident.  It  was 
shown  by  a  policeman  who  was  assigned  to  duty  in  the  pre- 
cinct, that  he  saw  the  pile  from  time  to  time  while  it  was  go- 
ing up,  "  but  took  no  particular  notice  of  it."  It  does  not  ap- 
pear that  he  interfered  to  prevent  its  erection,  or  sought  to  as- 
certain whether  any  penmit  had  been  granted  to  the  persons 
building  it,  or  that  he  notified  any  officer  or  department  of 
the  city  government  of  its  existence.  The  plaintiff  proved  by 
the  superintendent  of  incumbrances  that  he  had  supervision  of 
permits  issued  by  the  city  for  piling  bricks  or  other  building 
material  in  the  city  streets,  but  the  court  excluded  the  plaint- 
iflPs  offer  to  show  by  him  that  there  was  a  uniform  regulation 
prescribing  the  height  of  piles  of  brick  allowed  to  be  con- 
structed. The  court  also  struck  out  under  exception,  the  testi- 
mony of  a  witness  who  saw  the  pile  of  bricks,  that  it  appeared 
unsafe,  but  permitted  him  to  state  in  detail  the  special  indica- 
tions of  danger. 

The  liability  of  municipal  corporations  for  injuries  sustained 
by  persons  lawfully  using  the  public  streets,  in  consequence  of 
defects  or  obstructions  therein,  springs  from  the  duty  imposed 
upon  them  by  law  to  keep  them  in  repair,  and  in  a  safe  condi- 
tion for  use.  But  this  duty  is  relative  and  not  absolute.  Where 
the  defect  or  obstruction  which  has  caused  the  injury  was  cre- 
ated or  placed  therein  by  the  unlawful  and  unauthorized  act  of 
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persons  not  oiBoers  of  the  city,  the  duty  of  the  city  to  repair 
the  defect  or  remove  the  obstruction,  only  arises  after  actual 
notice  of  its  existence,  or  after  snch  a  lapse  of  time  as  would 
justify  the  imputation  of  negligence,  if  the  defect  or  obstruc- 
tion had  not  been  discovered,  and  what  is  such  reasonable  time, 
is  a  question  for  the  jury.  {Hume  v.  ITie  Mayor,  47  N.  T. 
640;  S.  a,  74  id.  264;  jReed  v.  N<M,hfidd,  13  Pick.  94;  3 
Dillon  on  Mun.  Corp.,  §  1026.)  The  charter  of  the  city  of 
New  York  (Laws  1873,  chap.  335,  §  17,  subd.  4)  authorizes  the 
common  council  to  enact  ordinances  to  prevent  encroachments 
upon,  or  obstructions  to  the  streets,  and  prohibits  the  common 
council  from  permitting  any  encroachments  upon,  or  obstruc- 
tion of  the  streets,  except  "  the  temporary  occupation  thereof 
during  the  erection  or  repair  of  a  building  on  a  lot  opposite 
the  same."  The  charter  also  creates  a  bureau  of  incumbran- 
ces, within  the  department  of  public  works,  and  a  chief  offi- 
,cer  thereof,  to  whom  all  complaints  of  incumbrances  in  the 
streets  are  to  be  made,  and  who  is  authorized  to  remove  them 
(§  72,  subd.  8).  The  police  force  of  the  city  are  also  charged 
by  statute  with  the  duty  at  all  times  to  remove  nuisances  ex- 
isting in  the  public  streets,  and  enforce  ordinances  relating  to 
police,  public  health  or  criminal  procedure  (Laws  of  1864, 
chap.  403,  §  29).  Section  29  of  the  statute  referred  to,  is  em- 
braced in  the  rules  for  the  government  of  the  police,  and  the 
attention  of  the  members  of  the  force  is  particularly  directed 
to  it.  By  one  of  the  city  ordinances,  the  incumbering  or 
obstructing  any  street,  wharf  or  pier,  by  any  person  with 
any  article  or  thing  whatever,  without  the  consent  of  the 
mayor,  or  street  commissioners,  is  prohibited  under  a  penalty. 
It  will  be  seen  that  the  law  recognizes  that  the  use  of  the 
streets  of  the  city  for  the  placing  therein  of  building  mate- 
rials, may  be  lawful ;  but  the  subject  is  placed  under  the  regu- 
lation and  control  of  the  common  council,  and  it  must  be  as- 
sumed, in  view  of  the  evidence  offered  by  the  plaintiflE  and  re- 
jected, that  regulations  had  been  made  prescribing  the  con- 
struction and  height  to  which  brick  might  be  piled  in  the 
streets,  under  the  permission  of  the  proper  bureau  having 
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charge  of  that  subject.  Presuiuably,  therefore,  also  the  police- 
man assigned  to  duty  where  the  pile  of  bricks  was  placed,  un- 
derstood the  regulations  under  which  such  permits  were  granted. 
For,  on  the  contrary  presumption,  the  dty  might  reasonably 
be  charged  with  negligence  in  not  informing  policemen  charged 
with  the  duty  of  protecting  the  streets  against  unlawful  ob- 
structions, of  the  regulations  prescribed  by  the  proper  author- 
ity. It  is  also  a  reasonable  inference  that  the  regulations  upon 
this  subject,  prohibited  a  construction  of  the  character  of  the 
one  in  question,  which  was  dangerous  in  fact  and  which  ex- 
ceeded in  respect  to  height  the  limit  of  safety,  as  shown  by 
the  evidence  on  the  part  of  the  plaintiff.  If  the  policeman 
might  have  been  justified  in  supposing  in  the  first  instance 
that  the  contractors  in  placing  the  bricks  in  the  street,  were 
acting  under  a  permit  from  the  bureau  of  incumbrances,  he 
must  have  known,  or  ought  to  have  known  when  it  exceeded 
the  limit  which  safety  permitted,  that  they  were  not  acting 
within  the  scope  of  any  authority  conferred  upon  them.  Notice 
to  the  policeman  of  this  unlawful  obstruction  was,  we  think, 
notice  to  the  city,  and  the  city  is  chargeable  with  any  neglect 
on  his  part  to  make  proper  observation  or  inquiry,  or  for  any 
negligence  m  permitting  the  obstruction  to  exist.  Whether  in 
view  of  the  distribution  of  municipal  powers,  or  the  methods 
of  municipal  business,  and  the  time  which  would  be  required 
by  the  city  after  notice  to  cause  the  obstruction  to  be  removed, 
the  city  acted  with  reasonable  diligence  after  notice  to  the 
policeman  of  its  existence,  and  whether  there  was  time  after 
such  notice,  to  have  removed  the  obstruction  before  the  hap- 
pening of  the  accident,  was  a  question  of  fact  for  the  jury,  to 
be  determined  upon  all  the  circumstances  of  the  case.  The 
question  presented  is  not  free  from  difficulty,  but  we  are  of 
opinion  that  the  case  ought  to  have  been  submitted  to  the  jury 
upon  the  question  of  negligence  on  the  part  of  the  defendant. 
If  the  city  omitted  to  act  with  reasonable  diligence  after  notice 
of  an  unlawful  obstruction  in  the  street,  which  might  occasion 
injury  to  persons  lawfully  therein,  we  think  it  would  be  no 
defense  that  it  may  not  have  known  that  the  obstruction  was 
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in  fact  dangerous.  The  duty  rested  upon  the  city  to  remove 
the  incumbrance ;  and  if  the  incumbrance  was  dangerous  in 
fact  and  resulted  in  injury  to  the  plaintiflE,  the  city  is,  we  think, 
responsible,  although  it  had  not  by  actual  examination  and  in- 
spection ascertained  its  dangerous  character.  {Norristown  v. 
Moyer^  67  Penn.  St.  355 ;  Donaldson  v.  City  of  Boston^  82 
Mass.  508.) 

The  judgment  should  be  reversed  and  a  new  trial  granted. 

All  concuf,  except  Bapallo,  J.,  absent. 

Judgment  reversed. 


Patn  Bigelow,  Appellant,  v,  George  Hall,  Kespondent. 

It  seevM  that  a*  witness  may,  for  the  purpose  of  refreshing  his  recoUection, 
use  any  memorandum  made  at  the  time  of  a  transaction  as  to  which  he  is 
called  upon  to  testify,  whether  it  was  made  by  himself  or  another ; 
the  memorandum  itself,  however,  is  not  evidence. 

Where,  however,  a  memorandum  is  made  by  the  parties  to  a  transaction 
jointly,  a  portion  having  been  written  by  one  and  a  portion  by  the  other, 
it,  being  part  of  the  res  gestcB,  is  admissible  as  evidence. 

(Argued  December  16, 1882  ;  decided  January  33, 188^) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  fourth  judicial  department,  entered  upon 
an  order  made  the  second  Tuesday  of  June,  1881,  which  af- 
firmed a  judgment  in  favor  of  defendanti  entered  upon  a 
decision  of  the  court  on  trial  at  Special  Term. 

This  action  was  brought  to  foreclose  a  mortgage.  The  de- 
fense was  usury.  The  facts  material  to  the  question  discussed 
are  stated  in  the  opinion. 

Charles  B.  Sedgwick  for  appellant.     A  witness  cannot  be 

permitted  to  read  a  memorandum  in  evidence  unless  it  appears 

that  he  was  unable  with  the  aid  of  the  memorandum  to  speak 

from  memory  as  to  the  facts.     {Russell  v.  H.  R.  JR.  R.  Co.y  17 
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N.  Y.  134,  139-40 ;  Halsey  v.  Simehaugh,  15  id.  486 ;  Gray 
V.  Mead,  22  id.  462,  466;  Feck  v.  Martin,  15  Hun,  470; 
Wilde  V.  Ueoster,  50  Barb.  448 ;  McCormick  v.  Penn.  H.  li. 
Co,,  49  N.  Y.  303,  315 ;  Howard  v.  McBonoicgh,  77  id.  592 : 
29  Barb.  186 ;  6  Duer,  437 ;  Thurman  v.  Mosher,  1  Hun,  344 ; 
Chlchri%t\.  BrooUyn,  59  N.  Y.  498.) 

John  01  Surd  for  respondents.  The  ruling  made  by  the 
court,  that  if  the  witness  made  the  memorandum  and  can't 
recollect  the  items  without  reference  to  the  paper,  he  can  read 
the  paper,  is  correct.  {Halsey  v.  Sinsehaiigh,  15  N.  Y.  488, 
489 ;  Ouy  v.  Mead,  22  id.  462 ;  Marchy  v.  Schults,  29  id. 
346;  McCormick  v.  Penn.  P.  P.  Co.,  47  id.  315  ;  Wilson  v. 
Knapp,  70  id.  597 ;  Howard  v.  McDonald^  77  id.  592,  593.) 

MiLLEE,  J.  Upon  the  trial  of  this  action  the  defendant  Hall 
was  called  as  a  witness  and  examined  in  his  own  behalf,  and 
testified  among  other  things  that  the  consideration  of  the 
mortgage  consisted  of  various  items,  and  to  these  was  added  a 
bounsof  $150,  which  with  tlie  other  items  constituted  the 
amount  of  the  mortgage.  This  bonus,  it  was  stated,  was  the 
usurious  consideration.  He  also  testified  that  there  was  a 
memorandum  of  the  items,  made  at  the  time  and  place  of  the 
transaction,  some  of  the  figures  of  which  were  in  his  hand- 
writing and  others  in  the  handwriting  of  the  plaintiff,  which 
memorandum  was  produced,  delivered,  to  the  witness  and 
identified  by  him.  The  following  proceedings  took  place  in 
regard  to  it :  The  counsel  for  the  plaintiff  said,  "  I  object  to 
that  paper."  The  court  held  that  it  was  not  evidence  of  it- 
self, but  the  witness  could  use  it,  however.  The  counsel  for 
the  plaintiff  said,  "  He  can  use  it  to  refresh  his  recollection,  I 
suppose."  The  defendant's  counsel  then  put  the  following 
question ,  "  State  how  the  $3,000  was  made  up  !  "  The  wit- 
ness answered,  ''  Here  is  a  cash  item  of ."     Counsel  for 

the  plaintiff  objected  to  his  reading  that  paper  and  the  witness 
said,  "  I  merely  do  it  to  refresh  my  memory,  to  get  at  the 
items."     Counsel  for  the  plaintiff  then  said,  "  You  must  swear 
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to  it  independent  of  the  paper."  The  judge  held,  "  If  he 
made  tlie  memorandum  and  can't  recollect  tlie  items  without 
reference  to  the  paper,  he  can  read  the  paper."  To  this  ruling 
and  decision  the  plaintiff 's  counsel  excepted.  The  witness 
then  read  the  items  from  the  paper. 

It  will  be  noticed  that  the  judge  did  not  hold  distinctly  that 
he  could  read  the  paper  in  evidence,  but,  construing  what  he 
said  literally,  it  will  bear  the  interpretation  in  connection  with 
what  previously  transpired  and  particularly  what  was  said  by 
the  ^vitne8S,  that  he  might  read  it  himself  to  refresh  his  mem- 
ory, to  get  at  the  items.  The  rule  is  no  doubt  well  settled  in 
this  State  that  a  witness  for  the  purpose  of  refreshing  his 
memory  may  use  any  memorandum  made  at  the  time  of  a 
•transaction  in  regard  to  which  he  is  called  upon  to  testify, 
whether  made  by  himself  or  another,  and  when  his  memory 
has  been  refreshed,  he  must  testify  to  facts  of  his  own  knowl- 
edge, the  memorandum  itself  not  being  evidence.  Within  this 
rule  it  is  not  apparent  that  the  judge  erred  in  holding  that  the 
witness  could  read  the  items  from  the  memorandum  for  the 
purpose  of  refreshing  his  memory ;  he  did  not  say  he  could 
read  it  in  evidence,  nor  was  the  memorandum  introduced  in 
evidence  of  itself,  the  items  only  were  read  and  there  is  no 
statement  in  the  case  that  any  thing  more  was  done.  It  is  true 
it  was  stated  in  the  case,  the  witness  reads  the  items ;  stating 
them,  but  it  nowhere  appears  that  the  paper  itself,  was  intro- 
duced as  an  independent  piece  of  testimony. 

Under  these  circumstances  and  regarding  what  would  ordi- 
narily be  considered  as  part  of  the  proceedings  of  the  trial  it  is 
not  clear  that  the  memorandum  itself  was  introduced  in  evi- 
dence, and  if  it  was  not,  no  error  was  committed  by  the  judge 
in  his  rulings.  It  may  also  be  observed  that  if  the  evidence  of 
the  witness  went  beyond  the  ruling  of  the  judge,  that  he 
might  read  the  items,  and  in  this  form  the  memorandum  be- 
came evidence  by  such  reading  and  a  part  of  his  testimony,  in- 
stead of  his  swearing  to  the  facts  within  his  own  knowledge, 
after  his  memory  had  been  refreshed,  such  evidence  was  not 
objected  to  by  the  defendant's  counsel.     It  is,  at  least,  very 
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questionable  as  the  case  stands,  whether  the  distinct  point  was 
made  as  to  the  introduction  of  the  memorandum  as  evidence. 
Be  that  as  it  may,  however,  the  memorandum  was  made,  ac- 
cording to  the  testimony  of  the  defendant,  at  the  office  of  tlie 
plaintiff  at  the  time  of  the  transaction  and  m  the  presence  of 
both  the  parties,  and  the  figures  were  put  on  at  the  time,  part 
of  them  in  the  handwriting  of  the  defendant,  and  part  in  the 
handwriting  of  the  plaintitF. 

The  plaintiff  swears  that  some  of  the  figures  are  in  his  hand- 
writing, but  whether  they  were  made  at  the  time  he  does  not 
know.  Taking  this  testimony  as  it  stands  there  was  evidence 
to  show  that  the  memorandum  thus  made  constituted  a  part  of 
the  res  gestm  and  hence,  as  the  act  of  both  parties  in  connection 
with  the  transaction,  it  was  admissible  on  that  ground. 

There  being  no  error  the  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Edwabd  Mahady,  Respondent,  v.  The  Bushwick  Bailboad 

Company,  Appellant. 

It  9ee/M  that  although  the  fee  of  a  city  street  is  in  the  city,  an  abatting 
owner  is  entitled  to  use  it ;  and  neither  the  legislature  nor  the  city  can 
deyote  it  to  purposes  inconsistent  with  street  purposes  without  compen- 
sation to  such  owner. 

A  horse  railroad  constructed  under  legislative  authority  on  the  surface  of 
the  street  is  not  an  unlawful  interference  with  the  rights  of  the  abut- 
ting owner,  but  is  a  street  use  consistent  with  such  rights. 

An  unreasonable  use  of  the  street,  however,  by  the  railroad  company,  such 
as  using  a  switch  or  siding  thereon  for  the  storing  and  deposit  of  its  cars 
to  the  injury  of  an  adjoining  owner,  gives  a  right  of  action  to  the  latter 
for  the  special  injury. 

Plaintiff's  complaint  alleged  in  substance,  that  defendant  without  lawful 
authority  constructed  a  siding  upon  a  street  in  the  city  of  B.  opposite 
plaintiff's  premises ;  he  claimed  special  damage  caused  by  the  occupation 
of  the  siding  as  a  stand  for  its  cars,  cutting  off  access  to  plaintiff's  lots,  etc., 
and  an  injunction  was  asked  restraining  defendant  from  the  use  of  the 
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Biding  for  its  cars.  Tlie  ooart  impaneled  a  jury  to  assess  the  damages, 
reserving  the  qaestion  of  law.  The  jury  were  instructed  that  in  as- 
sessing the  damages  they  were  to  assume  that  the  siding  was  constructed 
without  lawful  right,  and  to  take  into  consideration  the  annoyance 
plaintiff  and  his  family  had  suffered .  This  was  duly  excepted  to  on 
the  ground  that  the  road  was  authorized  by  the  common  council  of  the 
city.  The  court  subsequently  directed  judgment  for  the  damages  as- 
sessed and  for  an  injunction  restraining  the  use  of  the  siding  as  a  stand 
for  cars,  having  decided  against  the  plaintiff  on  the  issue  as  to  the  law- 
fulness of  the  siding,  and  basing  its  decision  on  the  ground  of  unreason- 
able use.  HMf  that  the  charge  was  erroneous,  as  plaintiff  was  only 
entitled  to  the  special  damages  caused  by  the  improper  use  of  the  siding; 
and  that  defendant  was  entitled  to  a  new  trial. 

(Submitted  November  21,  1882  ;    decided  January  23, 1883.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  July  14,  1881, 
which  aflSrmed  a  judment  in  favor  of  plaintiff,  entered  upon  a 
decision  of  the  court  on  trial  at  Special  Term,  and  aflSrmed  an 
order  denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  restrain  defendant  from  the  use 
of  a  siding  or  turnout  for  its  cars  on  Bergen  street  in  the  city 
of  Brooklyn  and  for  damages. 

Defendant  claimed  a  right  to  the  use  of  the  street  for  track  and 
sidings  as  lessee  of  the  South  Brooklyn  Railroad  Co.,  which  com- 
pany the  court  found  was  authorized  to  construct  and  operate  a 
street  railroad  on  said  street,  but  had  no  authority  and  could  give 
to  defendant  no  right  to  use  the  street  as  a  permanent  stand  for 
its  cars.  It  appeared  that  defendant  constructed  the  siding  or 
turnout  complained  of  opposite  lots  occupied  by  plaintiff,  the 
outer  track  beins:  sixteen  inches  from  the  curb  of  the  sidewalk. 
The  siding  was  used  as  a  stand  for  defendant's  cars,  from  two 
to  four  cars  usually  standing  thereon  directly  in  front  of  plaint- 
iff's premises  and  cutting  off  acce38  thereto. 

The  further  material  facts  are  stated  in  the  opinion. 

WiUiam  M.  Ivins  for  appellant.  All  public  streets  and 
highways  are  for  the  use  of  the  people  of  the  State.  {People 
V.  N.  Y.  cfe  H,  H,  R  R.  Co.,  26  How.  Pr.  53 ;  Durham  v. 
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WiUiams,  37  N.  Y.  251 ;  Peoj>U  v.  Kerr,  27  id.  200 ;  Sixth 
Ave.  B.  R.  Co,  v.  GiVbert  EL  R.  R.  Co.,  2  Abb.  N.  C.  377; 
Wager  v.  Tray  Unum  R.  R,  Co.,  25  N.  Y.  531.)  Whether  a 
municipal  corporation  be  the  owner  of  the  fee  in  the  streets,  in 
trust  for  the  public,  or  whether  it  be  merely  the  trustee  of  the 
streets  and  highways  as  such,  irrespective  of  any  title  to  the  soil, 
it  has  the  power  to  authorize  their  appropriation  to  all  such  uses 
as  are  conducive  to  the  public  good,  and  do  not  interfere  with 
their  complete  and  unrestricted  uses  as  highway.  (Mills' 
Thompson  on  Highways  [3d  ed.],  7;  Coster  v.  The  Mayor 
ofAlham.y,  4:3  N.  Y.  414 ;  Drake's  Case,  7  Barb.  558 ;  Chap- 
man V.  J..  &  8.  R,  R.  Co.,  10  id.  363,  364;  Tompkins  v. 
Eogsmi,  2  Hun,  146 ;  Plant  v.  L.  I.  R.  R.  Co.,  10  Barb.  27 ; 
Kdsey  v.  King,  32  id.  410,  417 ;  Lexington  <&  0.  R.  R.  Co.  v. 
AppUgate,  8  Dana,  289.)  Abutting  owners,  as  such,  have  ^o 
special  or  peculiar  interest  in  the  enforcement  of  the  trust  in 
the  public.  {Sixth  Ave.  R.  R.  Co.  v.  Oilhert  El.  R.  R.  Co.,  3 
Abb.  N.  C.  377.)  Where  the  fee  of  the  street  is  not  in  the 
plaintiff  he  cannot  complain  when  the  use  of  the  sti-eet  is 
authorized  by  the  charter  of  a  company  and  by  the  muni- 
cipal authorities.  (High  on  Injunctions,  §§  637,  827,  1275 ; 
Osbom  V.  B.  C.  R.  R.  Co.,  5  Blatchf.  366  ;  Patten  v.  N.  Y. 
El.  R.  R.  Co.,  3  Abb.  N.  C.  346 ;  Drake  v.  //.  R.  R.  R.  Co., 
7  Barb.  608 ;  Hentz  v.  Z.  /.  R.  R.  Co.,  13  id.  646 ;  Clmpman's 
Case,  10  id.  360 ;  Ohio  R.  R.  Go.  v.  Applegate,  8  Dana,  289 ; 
Stetson  v.  C.  cfe  E.  R.  R.  Co.,  75  111.  74 ;  Patterson  v.  C  D.  <& 
V.  R.  Co.,  id.  588 ;  P.&R.  L  R.  Co.  v.  Schertz,  84  id.  135  ; 
C.  dk  I.  R.  R.  Co.  v.  Heisel,  38  Mich.  72  ;  Kellinger  v.  Forty- 
second  St.  R.  R.  Co.,  50  N.  Y.  211.)  Plaintiff,  not  owning  the 
fee  in  the  street,  has  no  right  against  the  defendant  as  a  tres- 
passer, if  it  be  such,  but  only  such  rights  as  he  would  have  if 
the  defendant  were  lawfully  in  possession.  {Beel  v.  0.  dk  P. 
R.  R.  Co.,  25  Penn.  St.  86,  161.) 

Charles  H.  Otis  for  respondent.  A  street  railroad  can 
make  no  use  of  the  street  inconsistent  with  its  use  as  a  public 
thoroughfare.     {N.  7.  C.  <&  B.  R.  R.  R  .Co.  v.  Kip,  46  N.  Y. 
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546 ;  iT.  T.d!  U,  R.  li.  Co,  v.  R.  R,  Qo.,  50  Barb.  285, 309 ; 
Cent.  Branch  Un,  Pac,  R.  R.  Co.  v.  Twine^  23  Kans.  585 ; 
Masteraon  v.  Shorty  7  Robt.  299.)  The  defendant  acquired  no 
right  to  construct  and  use  the  turnout  or  siding,  by  reason  of 
the  ordinance  of  the  common  council  of  the  city  of  Brooklyn. 
{Chaprrum  v.  A.  db  S.  R.  R.  Co.,  10  Barb.  360,  363 ;  4  Cent. 
Law  Journal,  410 ;  Plant  v.  L,  L  R.  R.  Co,^  10  Barb.  27 ; 
KeUy  V.  King^  32  id.  460 ;  Tompkina  v.  Hodgson^  2  Hun, 
146;  Story  v.  N.  Y.  EL  Ry.  Co.,  26  Alb.  L.  J.  373,  376; 
Dams  V.  Mayor,  14  N.  Y.  624.)  Any  unauthorized  use  of  a 
public  street  is  per  se  a  public  nuisance,  and  may  be  enjoined 
at  the  suit  of  the  attorney-general  {Davis  v.  Mayor,  14  N.  T. 
524,  525 ;  Maham,  v.  N.  Y.  C  R.  R.  Co.,  24  id.  658 ;  Wager  v. 
T.  U.  R.  R.  Co.,  25  id.  626 ;  Wa^h.  Cem.  v.  P.  P.  <&  C  I. 
R.  R.  Co.,  68  id.  591 ;  iT.  Y.  El  Ry.  Cases,  3  Abb.  N.  C; 
Craig  v.  Roch.  Citifdc  B.  R.  R.,  39  N.  Y.  97 ;  Carpenter  v. 
N.  Y.  a  R.  R.  Co.,  24  id.  655 ;  People  v.  Kerr,  27  id.  181 ; 
Kdiinger  v.  42d  St.  R.  R.,  50  id.  206;  6  Barb.  313;  37  id. 
357 ;  Coming  v.  Lowerre,  6  Johns.  Ch.  439 ;  Knox  v.  Mayor, 
55  Barb.  404;  Goldsmith  v.  Jones,  43  How.  Pr.  415 ;  High  on 
Injunctions, "  §§  522,  528 ;  Osborne  v.  B.  C.  R.  R.  Co.,  5 
Blatchf.  366.)  The  measure  of  damages  in  this  case  is  that 
amount  of  money  which  the  jury  deems  adequate  to  compen- 
sate the  plaintiff  for  the  annoyance  he  and  his  family  have 
suffered  by  reason  of  the  use  of  the  turnout  by  defendant  as  a 
stand  for  its  cars.     (Wood  on  Nuisances,  887,  §  853.) 

Andrews,  Ch.  J.  It  is  diflBcult  to  ascertain  from  the  ap- 
peal book,  on  what  precise  ground  the  judgment  in  this  case 
proceeded.  The  complaint  alleges  that  the  siding  constructed 
by  the  defendant  on  Bergen  street,  was  constructed  without 
lawful  right  or  authority,  and  alleges  tlie  circumstances  of  spe- 
cial damage  sustained  by  the  occupation  of  the  siding  for  the 
defendant's  cars,  the  cutting  off  of  access  to  the  plaintiff's  lots, 
and  tlie  annoyance  from  the  noise  of  defendant's  servants  in 
soliciting  passengers,  etc.,  and  concludes  by  demanding  judg- 
ment for  damages,  and  for  an  injunction   restrairjing  the  de- 
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fendant  from  using  the  siding  for  its  cars,  etc.  The  court  im- 
paneled a  jury  to  assess  the  damages,  reserving  the  question  of 
law.  for  subsequent  decision.  The  jury,  upon  the  request  of 
the  plaintiff,  were  instructed  that  in  assessing  the  damages 
they  were  to  assume  that  the  siding  was  constructed  without 
lawful  right,  and  to  take  into  consideration  the  annoyance 
which  the  plaintiffs  and  his  family  had  suffered  from  the  acts 
of  the  defendant.  This  last  instruction  was  duly  excepted  to, 
on  the  ground  that  the  road  was  authorized  by  the  common 
council  of  Brooklyn,  and  the  jury  assessed  the  damages  at 
$800.  The  court  subsequently  directed  judgment  for  the 
plaintiff  for  the  damages  assessed,  and  for  an  injunction  re- 
straining the  defendant  from  using  the  siding  as  a  stand  for 
defendant's  cars.  There  were  no  formal  findings  of  fact  or 
law  by  the  court.  But  in  the  memorandum  of  decision  the 
judge  seemed  to  assume  the  lawfulness  of  the  stmcture,  and 
placed  its  direction  for  an  injunction  on  the  ground  that  the 
South  Brooklyn  Railroad  Company,  the  lessor  of  the  de- 
fendant, could  not  confer  any  right  to  occupy  the  siding 
as  a  stand  for  the  accommodation  of  the  defendant's  cars, 
and  further  that  the  defendant  acquired  no  such  right 
under  the  resolution  of  the  common  council  of  Brooklyn, 
of  March  10,  1879,  authorizing  the  defendant  to  lay  all  neces- 
sary switches  and  turnouts  to  enable  it  to  run  over  the  tracks 
leased  from  the  South  Brooklyn  Company.  We  think  it 
must  be  assumed  for  the  purpose  of  this  appeal  that  the  court 
in  finally  disposing  of  the  case,  decided  against  the  plaintiff 
on  the  issue  of  the  lawfulness  of  the  siding,  and  put  its  judg- 
ment solely  upon  the  ground  of  an  unreasonable  use  thereof 
to  the  detriment  of  the  plaintiff,  and  that  this  is  to  be  taken 
as  the  law  of  the  case. 

It  is  plain  that  the  basis  upon  which  the  jury  were  instructed 
to  assess  the  damages  was  inconsistent  with  the  final  ruling. 
The  damages  were  assessed  on  the  theory  that  the  whole 
structure  was  unlawful.  The  damages  to  which  the  plaint- 
iff was  entitled,  might  be  quite  different  in  the  two  cases. 
If  the  structure  was  unlawful,  the  plaintiff  was  entitled  to 
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damages  for  all  the  anDoyance  caused  by  the  ears  in  front  of 
hifl  premises ;  if  lawful,  only  for  such  as  resulted  from  an  un- 
reasonable use  of  the  siding.  We  think  the  defendant  is  en- 
titled to  a  new  trial  on  his  exception  to  the  charge  to  the  jury. 

The  question  presented  is  important.  The  plaintiff,  though 
an  abutting  owner  simplj',  the  fee  of  the  street  being  in  the 
city,  was  entitled  to  the  use  of  the  street,  and  neither  the  leg- 
islature nor  the  city  could  devote  it  to  purposes  inconsistent 
with  street  uses,  without  compensation,  according  to  the  prin- 
ciple of  Story  V.  The  Elevated  E.  R.  Co.  (90  N.  Y.  122),  re- 
cently decided ;  but  that  case  left  untouched  the  decision  in  the 
People  V.  Kerr  (27  N.  Y.  188),  that  a  horse  railroad  constructed 
under  legislative  authority  on  the  surface  of  a  city  street,  the 
fee  of  which  was  in  the  cCty,  was  not  an  unlawful  interference 
with  the  rights  of  abutting  owners,  but  was  a  street  use  con- 
sistent with  their  rights  therein. 

It  cannot,  however,  be  questioned  that  a  street  cannot  be 
converted  into  a  yard  for  the  storing  or  deposit  of  cars,  to  the 
injury  of  adjoining  owners.  An  imreasonable  use  of  the  street 
by  a  street  railway,  may  doubtless  afford  a  right  of  action  to 
the  property  owners  specially  injured  thereby.  On  a  new 
trial  the  facts  bearing  upon  the  right  of  the  defendant  to 
maintain  the  siding,  and  the  manner  of  its  use,  may  be  more 
carefully  presented. 

The  judgment  should  be  reversed  and  new  trial  granted, 
with  costs  to  abide  the  event. 

All  concur,  except  Danfobth  and  Finch,  JJ.,  dissenting. 
Judgment  reversed. 


The  New  England  Iron  Company,  Appellant,  v,  Thb^ Gil- 
bert (Metropolitan)  Elevated  Railroad  Company,  Re- 
spondent. 

Two  contracts,  purporting  to  have  been  made  by  the  parties,  recited  that 
said  parties  had  caused  their  corporate  seals  to  be  fixed  and  their  corpo- 
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rate  Dames  thereto  **  subscribed  respectively  hy  their  proper  officers."  To 
each  contract  was  In  fact  attached  the  corporate  seal  and  the  proper  sig- 
nature of  each  party  ;  the  plalntifl's  by  a  director,  the  defendant's  by  its 
president.  In  an  action  upon  the  contracts  evidence  was  given  tonding 
to  show  that  defendant's  seal  was  affixed  by  its  'president  in  the  ex- 
ercise of  lawful  authority,  ffeld^  that  the  evidence  was  sufficient  prima 
/o^  to  establish  that  the  contract  was  so  executed  as  to  bind  both 
parties. 

By  the  provisions  of  one  of  the  contracts  plaintiff,  in  consideration  of  the 
covenants  therein  set  forth  on  the  part  of  tlie  defendant,  agreed  to  furnish 
the  materials  and  to  erect  on  masonry  to  be  furnished  by  defendant,  an 
elevated  iron  railway,  in  New  York  city,  conforming  in  all  particulars 
to  plans  and  specifications  approved  by  engineers  named,  a  copy  of  which 
specifications  it  was  declared  was  annexed  to  the  contract.  Plaintiff 
agreed  to  commence  erecting  the  railroad  at  such  point 'on  the  route  as 
might  be  named  by  defendant's  president,  and  to  commence  work  pre- 
paratory to  such  erection  as  soon  as  that  officer  should  notify  it  that  de- 
fendant's capital  stock  was  subscribed,  and  thirty  per  cent  thereof  paid 
into  the  treasury.  Defendant  agreed  to  designate  the  order  in  which 
the  work  should  be  commenced  and  completed,  and  to  pay  therefor  a 
specified  price  per  mile  in  monthly  payments  for  the  work  done  the  pre- 
ceding month.  Plaintiff  was  not  required  to  prosecute  the  work  any 
faster  than  money  to  pay  therefor  should  be  furnished  by  defendant. 
Defendant  subsequently;  without  giving  plaintiff  the  prescribed  notice, 
entered  into  a  contract  with  another  corporation  for  the  construction  of 
the  work.  Held^  that  although  defendant  did  not,  in  express  terms,  un- 
dertake to  do  the  act  or  give  the  notice  required  to  set  the  plaintiff  in 
motion,  a  promise  to  do  so,  or  at  least  a  promise  that  plaintiff  should  have 
the  building  of  the  railway  in  case  that  enterprise  was  prosecuted  by  de- 
fendant, was  implied. 

No  copy  of  the  plans  or  specifications  was  annexed  to  the  contract.  Papers  of 
that  character,  however,  were  produced  in  evidence  bearing  the  signatures 
of  the  engineers  named,  which  plaintiff  sevidence  tended  to  show  were  the 
ones  referred  to.  Held,  that  the  annexation  of  the  copy  of  the  specifica- 
tions was  not  a  condition  on  which  the  validity  of  the  contract  depended ; 
that  the  originals,  so  far  as  referred  to  in  the  contract,  became  construct- 
ively a  part  of  it ;  and  therefore  that  the  failure  to  annex  the  copy  was 
immaterial. 

Provision  was  made  in  the  contract  for  subletting  all  or  any  part  of  the 
work,  but  it  was  declared  that  such  subletting  should  not  release  plaint^ 
iff  ftom  its  obligations,  and  that  the  sub-contractors  should  be  regarded 
as  plaintiffs  agents.  After  the  same  was  executed,  and  before  defend- 
ant  entered  into  the  new  contract,  plaintiff  became  insolvent  and  assigned 
all  of  its  property  to  trustees  for  the  benefit  of  creditors,  the  trustees 
having  power  to  make  such  arrangement  and  disposition  of  the  com- 
pany's contracts  as  they  should  deem  judicious.    The  assignment,  after 


1883.]    New  Enq.  Irok  Co.  v.  Gilbert  El.  R.  R  Co.        155 


Statement  of  case. 


providing  for  payment  of  all  of  plaintiff's  debts,  directed  the  trustees  to 
paj  over  any  surplus  4o  its  treasurer.  Plaintiff  had  expended,  before 
the  assignment,  several  thousand  dollars  in  necessary  preparation  for 
executing  It.  The  trustees  held  the  shops  and  machinery  transferred,  in 
order  that  plaintiff  might  resort  to  them  to  execute  the  contract,  and 
plaintiff's  ability  so  to  do,  notwithstanding  its  embarrassment,  was  es- 
tablished. The  trustees  settled  all  claims  against  the  plainiiff  and  reas- 
signed the  contracts  to  it  l>efore  defendant  entered  into  the  new  contract, 
and  the  latter  was  frequently  notified  of  plaintiff*s  readiness  and  will- 
ingness to  perform.  Held,  that  the  insolvency  and  assignment  did  not 
justify  defendant  in  treating  the  contract  as  abrogated,  or  give  cause  for 
rescinding  it,  and  did  not  discharge  that  company  from  its  obligations  ; 
that  the  contract  was  assignable,  but  conceding  it  was  not,  then  it  was 
not  embraced  in  the  trust  deed. 

A  contract  can  be  rescinded  only  by  the  acts  or  assent  of  both  parties. 

Plaintiff  is  a  Massachusetts  corporation.  After  the  execution  o^  the  assign- 
ment it  filed  certificates  in  the  office  of  the  secretary  of  that  State,  undei 
oath  of  its  officers,  to  the  effect  that  it  had  ceased  operations,  assigned  its 
entire  property,  and  had  ''only  a  nominal  organization  for  the  purpose 
of  liquidation,  being  wholly  insolvent."  The  court  decided  these  certifi- 
cates  to  be  conclusive  against  plaintiff.  Held  error  ;  that,  while  they 
were  proper  evidence,  they  were  not  conclusive  in  an  action  such  as  this; 
that  as  the  corporation  was  not  in  fact  dissolved  or  relieved  from  the  obli- 
gations of  the  contracts,  it  was  a  question  of  fact  upon  the  whole  evidence 
whether  it  was  able  and  willing  to  perform. 

(Argued  November  11, 1883 ;  decided  January  28,  1883.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supe- 
rior Court  of  the  city  of  New  York,  entered  upon  an  order 
made  May  9,  1881,  which  affirmed  a  judgment  in  favor  of  de- 
fendant)  entered  upon  an  order  dismissing  the  plaintiffs  com- 
plaint on  trial. 

This  action  was  brought  to  recover  damages  for  an  alleged 
breach  of  contract. 

The  material  facts  are  set  forth  in  the  opinion. 

A.  J.  Yanderpoel  and  F,  J.  Fithian  for  appellant.  If  po&- 
sible  written  instruments  shall  t)e  so  interpreted,  ut  res  magis 
valeat  quampereat  ;  and  so  that  such  a  meaning  shall  be  given 
as  may  carry  out  and  efiEectuate  to  the  fullest  extent  the  inten- 
tion of  the  parties.    (Broom's  Legal  Maxims,  347 ;  Saunders  v. 
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Glarkj  29  Cal.  299.)  Where  it  clearly  appears  from  the  acts  or 
words  of  the  parties,  or  both,  that  there  wafe  something  contem- 
plated to  be  done  by  one  or  both  parties,  not  expressed,  or  imper- 
fectly or  mistakenly  expressed  in  words,  the  law  supplies  that 
which  is  presumed  to  have  been  so  inadvertently  omitted  by  the 
parties  and  will  imply  that  the  parties  have  made  those  stipula- 
tions which  as  honest,  fair  and  just  men  they  ought  to  have 
made.  (Addison  on  Contracts,  §§  1400,  3031 ;  Odgen  v.  Saun^ 
ders^  12  Wheat.  341 ;  Story  on  Contracts,  §11;  Bishop  on  Con- 
tracts, §§  105,  106 ;  Elderton  v.  Enimam,  4  C.  B.  478 ;  In  Ex- 
chequer Chamber,  6  id.  158,  160;  4  H.  of  L.  Cas.  624,  652  ; 
Roherts  v^Marston^  20  Me.  275 ;  Daniels  v.  Harris j  L.  R.,  10 
Com.  Pleas,  1-8 ;  Cherry  v.  Smith  d:  Co,y  3  Penn.  St.  19 ;  Gfrave 
V.  IJodgesl  55  id.  504 ;  Booth  v.  Cleveland  R.  MUZ  Co,^  6  Hnn, 
591;  74  N.  Y.  15 ;  Jones  v.  Kent,  80  id.  585 ;  Wam^  v.  Wil- 
son,  4  Cal.  310.)  If  there  be  any  thing  whatever  of  which 
the  law  can  take  notice,  which  by  reason  of,  or  consequent  upon 
the  entering  into  a  contract,  will  inure  to  the  benefit  and  ad- 
vantage of  the  covenantor  or  promisor,  or  to  the  burden  or  det- 
riment of  the  covenantee  or  promisee  (and  especially  the  latter), 
it  is  a  sufficient  consideration.  (2  Summary  to  Langdell's  Se- 
lected Cases  on  Contracts,  1021,  §  64  ;  1034,  §  89 ;  Dislrough 
V.  Nelson,  3  Johns.  Cas.  81 ;  B^klyn  Oil  Refinery  v.  Brown, 
83  How.  Pr.  444;  Story  on  Contracts,  §  429;  1  Parsons 
on  Contracts,  431 ;  Conooer  v.  Stilwell,  43  N.  J.  54 ; 
Andrews  v.  Pantue,  24  Wend.  234 ;  Dotiglas  v.  Howland,  id. 
35;  Rayns  v.  Kneeland,  10  id.  218-250;  13  id.  114-124; 
Phillips  V.  Morrison,  3  Bibb  [Ky.],  105  ;  Harrison  v.  Oa>ge, 
5  Mod.  411;  Holt  v.  Ward,  2  Strange,  937;  Fowler  v. 
K,  (&  P.  R.  R.  Co.,  31  Me.  197.)  Where  a  party  is  under 
covenant  or  agreement,  express  or  implied,  to  perform  acts,  on 
the  happening  of  some  future  event  or  contingency,  if  such 
party,  before  the  time  fixed  for  the  happening  of  such  event 
or  contingency  (if  the  time  bq  fixed),  or  if  before  it  is  physi- 
cally or  legally  certain  that  the  event  or  contingency  never  can 
or  will  happen  (if  the  time  be  not  fixed),  either  openly  re- 
pudiates his  conditional  obligation,  or  does  or  suffers  to  be 
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done  any  act  which  puts  it  out  of  his  power,  or  the  power  of 
the  other  party,  or  both,  to  perform,  if  the  contingency  or 
event  should  happen,  then  the  liability  of  such  party  becomes  . 
at  once  fixed  and  absolute,  and  he  may  be  sued  as  for  a 
breach.  {Mclrdyre  v.  Bdcher^  14  0.  B.  [N.  S.]  654 ;  Sterling  v. 
MaiUand,  5  B.  &  S.  840 ;  Eochster  v.  DelaUmr,  22  L.  J. 
[Q.  B.]  455 ;  Shxyrt  v.  Stone,  8  Q.  B.  358 ;  Frost  y.  Enight, 
L.  R,  7  Exch.  Ill;  Bradley  v.  Benjamin,  46  L.  J.  \k,  S.]  Q.  B. 
590;  C<yrt  v.  Ambergate  R.  E.  Co,,  6  E.  L.  &  Eq.  230; 
Price  V.  WiUiams,  1  M.  &  W.  6 ;  Sardock  v.  Franklin, 
8  Ad.  &  El.  [N.  S.]  371 ;  IncKboU  v.  West  N.  C:Co.,  17  C. 

B.  [N.  S.]  733 ;  Frost  v.  TiUey,  6  B.  &  0.  325 ;  Burtiss  v. 
Thompson,  42  N.  Y.  246 ;  Stewart  v.  Ketdtas,  36  id.  388 ; 
Forbes  v.  Shattuck,  M.,  22  Barb.  568 ;  Howell  v.  Qovld,  3 
Keyes,  422;  Crocker  v.  Holmes,  65  Me.  195;  Shaw  v.  Rep. 
Ins.  Co.,  69  N.  Y.  292 ;  BurrM  v.  Root,  40  id.  496 ;  Freeth 
V.  B'wrr,     L.    R,  9  C.  T.    208;    Frost    v.   £hight,L.lX., 

7  Exch.  Ill;  Cort  v.  Amberagte,  17  Q.  B.  127;  S.  C,  6 
Eng.    Law    (fe   Eq.    230 ;   Roper  v.    Thompson,   L.   R.,   8 

C.  P.  167;  Shaw  v.  Bepublic  Ins.  Co.,  69  N.  Y.  286; 
Hayner  v.  Am.  Pop.  L.  Ins.  Co.,  id.  435).  An  estoppel 
is  binding  only  upon  parties  and  privies  to  the  transaction, 
or  act  claimed  as  working  the*  estoppel,  and  can  be  taken 
advantage  of  only  by  them.  (Best's  Law  of  Estoppel  [Mor- 
gan's ed.],  §  535 ;  Murray  v.  Cary,  5  Wall.  795 ;  Woos- 
ter  V.  Oreen,  2  Pick.  425  ;  Lange  v.  Filton,  1  Rawle  [Penn.], 
141 ;  Braintree  v.  Hingham,  17  Mass.  432  ;  Mills  v.   Mills, 

8  Watts  <fc  Serg.  135.)  The  evidence  relied  upon  by  de- 
fendant as  tending  to  show  inability  and  unreadiness  on 
plaintifi's  part  should  have  been  excluded  under  its  objection 
as  immaterial  and  incompetent.  {Howell  v.  Goidd,  3  Keyes, 
422 ;  Turner  v.  Johnson,  7  Dana  [Ky.],  434).  One  who  for 
any  cause  claims  a  right  to  rescind  an  executory  contract  with- 
out consent  of  the  other  parties  must  give  notice  of  his  inten- 
tion to  do  so.  {ParmAee  v.  Adolph,  28  Ohio,  10 ;  Ileald  v. 
Wright,  75  III.  17 ;  Skin/ner  v.  Newbury,  51  id.  205  ;  Carney 
V.  Newbery,  24  id.  203  ;  Mullen  v.  Bloomer,  11   Iowa,  360.) 
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A  party  who  would  rescind  raiist  do  so  distinctly  and  unequivo- 
cally.    {Skinner  v.  Parker^  36  N.  II.  4A:d ;    Wicks   v,    liobie^ 
42   id.    316 ;    Clarkson   v.   Mitchell,  3   E.    D.    Smith,  269 ; 
Jewett  V.  Pettity  4  Mich.  679 ;  Hendricks  v.  Goodrich,  15  Wis. 
679.)    Defendant's  seal  affixed  to  the  contract  raises  the  pre- 
sumption that  it  was  properly   affixed  by  the  proper  officer, 
acting  within  the  powers  conferred  upon   him,   and  that  the 
contract  was  the  authorized  agreement  of  defendant.     (Zovett 
V.  Steam  Saw  Mill  Ass'n,  6  Paige,  56,  60  ;    Clark  v.  Farm- 
er^  Wool  Mfg.  Co.,  15  Wend.  256 ;    Wiitney  v.    Union    71 
Co.y    65   N.    Y.   576;    Parkinson    v.    City   of  Parker,   85 
Penn.  St.  313  ;  Benedict  v.  Denton,  Walker    [Mich.],    336  ; 
Lovering  v.  Mayor,    7   Humph.    [Tenn.]    553,  558;  Lans- 
ing V.   The   Mayor,   etc.,    of  Memphis,    id.   558;    City  of 
Memphis  v.  Adams,  9  Heisk.   [Tenn.]  518 ;  1  Kyd  on  Cor- 
porations, .268;  1  Ventner,  257;  3  Keb.  307;  Lavittv.  S. 
8.  M.  Ass'n,  6  Paige,  56 ;  Clark  v.  Farmer^  Manuf.  Co.,  15 
Wend.  236 ;  Clark  v.  Imp.  G.  L.  Co.,  4  B.  &  Ad.  315 ;  B'k  of 
Vergennes  v.  Warren,  7  Hill,  51;  Com.  B'k  of  Buffalo  v. 
Kortright,  22  Minn.  348 ;  Miners^  Ditch  Co.  v.  ZMerhack,  37 
Cal.  597. )     If  Foster  was  not  authorized  by  an  express  vote 
or  by  the  tacit  understanding  and  consent  of  all  the  directore 
to  execute  the  contract,  there  should  be  most  complete  proof 
to  the  contrary.     (  Whitney  v.  Union  T.  Co.,  65  N.  Y.  576; 
B^k  of  Middielury  v.  R.  R.  R.  Co.,  30  Vt.  159 ;    Wild  v.  N. 
T.  iibA.  S.  M.  Co.,  59  N.  Y.  644;  Susq.  B.ikB'k  v.  Oen. 
Ins.  Co.,  3  Md.  305  ;  Tenney  v.  F.  Warren Lumher  Co.^  43  N. 
H.  348 ;  N.  Y.  Central  R.  R.  Co.  v.  Bastian,  15  Md.  494 ;  Perry 
V.  Siinpson  Wateiproof  Mfg.  Co.,  37  Conn.520.)  Even  if  Foster's 
act  in  executing  the  contract  was  originally  unauthorized,  the 
subsequent  acquiescence  and  failure  to  repudiate  it  for  over 
two  years  bound  the  defendant.     {Olcott  v.   T.  R.  R.,  27  N. 
Y.  546 ;  Woodhridge  v.  Proprietors,  6  Vt.  204 ;  Waltoorth  Co. 
B'k  V,  F.  L.  (&  T.  Co.,  629;  Zahriskie  v.  C.  C.  <&  C.  R.  R. 
Co.,  23  How.  [TJ.  S.]    381;   Renter   v.    Electric  Td.    Co., 
6  El.  &  Bl.    341;    Bargate   v.  Shartridge,   5   H.    L.    Cas. 
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297,  318;  Totterddl  v.  K  Brick  Co.  L.  R,  1  C.  P.  674  ; 
P.  W.  db  B.  li.  li.  Co.  V.  OoweU,  28  Penn.  St.  329 ;  Evans  v. 
SmaUcomey  L.  R.,  Eng.  &  Jr.  App.  Gas.  249.)  The  de- 
fendant Ib  presumed  to  have  had  knowledge  of  the  alleged 
unauthorized  act  of  Foster,  which  it  failed  to  repudiate. 
{FuUan  B'Jc  v.  Benedict,  1  Hall,  614;  B'k  of  U.  S.  v.  Davis, 
2  Hill,  451 ;  Union  O.  M.  Co.  v.  Rocky  Mi.  Nat.  B%  2  Col. 
248.)  The  failure  to  annex  the  speciiications  did  not  render 
the  contract  incomplete.  {Cook  v.  Alien,  67  N.  T.  578.)  The 
change  of  structure  did  not  abrogate  the  contract.  (  Williams 
V.  VanderUU,  28  N.  Y.  217;  29  Barb.  491;  Harmony  v. 
Binghmn,  12  N.  Y.  99  ;  Beehe  v.  Johnson,  19  Wend.  500; 
Wheaton  v.  Com.  M.  S.  Ins.  Co.,  82  N.  Y.  543 ;  Niblo  v. 
Binsse,  1  Keyes,  476,  3  Abb.  N.  C.  301.)  The  objection  that 
the  transfer  to  trustees  and  the  reassignment  to  plaintiff,  each 
or  either,  terminated  the  contract,  is  untenable.  {Devlin  v. 
Mayor,  63  N.  Y.  8.)  The  claim  that  by  the  insolvency,  as- 
signment of  property  to  trustees,  and  suspension  of  its  opera- 
tions for  over  a  year,  the  company  was  dissolved,  and  conse- 
quently cannot  maintain  this  action,  is  untenable.  {People  v. 
Phoenix  B^k,  24  Wend.  431 ;  MecJC^  B^ldg  Assn.  v.  Stevens, 
6  Duer,  617;  Tower  v.  Hale,  46  Barb.  361;  Kineaid  v. 
DwineUe,  5  J.  &  S.  332 ;  S.  C,  59  N.  Y.  548 ;  Atty.-Gen.  v. 
B^k  of  Niagara,  Hopkins,  361 ;  Brinkerhoff  v.  Brown,  7 
Johns.  Ch.  217;  Briggs  v.  P&nnimaji,  8  Cow.  387,  391,  395  ; 
MicMes  V.  Roch.  City  B^k,  1  Paige,  125 ;  Bramdt  v.  Benedict, 
17  N.  Y.  97  ;  Revere  v.  Boston  Copper  Co.,  15  Pick.  351; 
Boston  Manuf^y  v.  Langdon,  24  id.  49  ;  Knowlton  v.  Ackley^ 
8  Cush.  95 ;  Hurd  v.  Talbot,  7  Gray,  113  ;  Colurn  v.  B.  P. 
M.  Mfg.  Co.  1  Gray,  243;  Folger  v.  Col.  Ins.  Co.,  99  Mass. 
267  •  In  re  New  South  Meeting  House,  95  id.  504 

Francis  C.  Barlow  for  respondent.  Without  the  plans  and 
specifications  alleged  to  be  annexed  the  contracts  were  insensible 
and  void  for  uncertainty.  (  Weeks  v.  MaiUardet,  14  East,  368  ; 
Moir  V.  Brown,  14  Barb.  50  ;  Kercheis  v.  Schloss,  49  How. 
286.)    Constnied  in  the  light  of  the  surrounding  circumstances, 
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the  alleged  contracts  ai'e  clearly  provisional  and  incomplete  upon 
their  face  and  by  their  terms  inoperative ;  the  expressed  con- 
ditions not  having  happened  and  the  defects  not  having  been 
supplied.  {Grierson  v.  Mason^  60  N.  Y.  397 ;  Seymmir  v. 
Cowing^  1  Keyes,  585,  536 ;  Dutz  v.  Faruh^  53  How.  217 ; 
Ford  V.  James^  2  Abb.  Ct.  of  App.  Dec.  163 ;  Ilutchins  v. 
Hehbard,  34  N.  Y.  24 ;  Cipperly  v.  Cipperly,  4  T.  &  0.  345  ; 
Baldwin  v.  Middeberger^  2  Hall's  Sup.  Ct.  184;  Fullerton  v. 
DalUmj  85  Barb.  236 ;  Hughes  v.  Merc.  Mut  Ins,  Co..,  55 
N.  Y.  268-269.)  The  alleged  contracts  were  not  executed  by 
the  defendant  or  by  its  authority.  There  was  no  express 
authority.  (Laws  of  1872,  p.  2179 ;  2  E.  S.  [Banks'  6th  ed.], 
p.  391,  §  6 ;  Skinner  v.  Dayton^  5  Johns.  Oh.  351 ;  McCul- 
lough  V.  Moss,  5  Denio,  577 ;  Soper  v.  Buffalo  E.  Co.,  19 
Barb.  312 ;  Darcy  v.  Tamar  Co.,  L.  R,  2  Exch.  162 ;  Brady 
V.  Mayor,  2  Bosw:  183;  Leggett  v.  N.  J.  B^k  Co.,  Saxt.  Ch. 
559.)  There  is  no  presumption  of  authority.  {Jackson  v. 
Campbell,  5  Wend.  576 ;  Skinner  v.  Dayton,  5  Johns.  Ch.  35  ; 
LeggeU  v.  N.  J.  B'k  Co.,  Saxt.  Ch.  559 ;  7  Hill,  51 ;  L.  <& 
F,  Ins.  Co.  V.  Merch.,  etc.,  Co.,  7  Wend.  34.)  But  if  such  a 
presumption  be  allowable,  it  is  displaced  by  proof  of  the 
actnal  and  complete  authority  under  which  the  president  was 
acting.  (Burr  on  Cir.  Ev.,  36;  3  Black.  371.)  There  is 
no  implication  of  authority.  {Olcott  v.  Tioga  R.  R.  Co., 
27  N.  Y.  546;  McCullough  v.  Moss,  5  Denio,  575  ; 
Hoyt  v.  Thompson,  1  Seld.  320 ;  27  N.  Y.  557 ;  Risley  v.  /., 
etc.,  R.  R.  Co.,  1  Hun,  202,  204 ;  62  N.  Y.  245  ;  L.dkF. Ins. 
Co.  V.  Mech.  F.  Ins.  Co.,  7  Wend.  31,  33 ;  Jackson  v.  Camp" 
bell,  5  id.  572,  576 ;  Dabney  v.  Stevens,  40  How.  351 ;  17 
Mass.  30;  Leggett  v.  N.  J.  B'k  Co.,  Saxt.  Ch.  559,  560; 
Adrience  v.  Roomie,  52  Barb.  411 ;  Brady  v.  Mayor,  2  Bosw. 
183  ;  Mech.  Bk  v.  N.  Y.  A  N.  H.  R.  R.  Co.,  13  N.  Y.  632; 
Story  on  Agency,  §  76.)  There  was  no  ratification  by  the  de- 
fendant. {Salem  B^k  v.  Gloucester  B^k,  17  Mass.  30  ;  McCul- 
lough V.  Moss,  5  Denio,  577 ;  Dalmey  v.  Stevens,  40  How. 
Pr.  349,  350 ;  Spackmam.  v.  Fvofis,  L.  E.,  3  H.  of  L.  171, 194, 
195 ;    Whitney  Arvns  Co.  v.   Ba/rhw,  63  N.  Y.  68 ;  DeOrof 
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V.  Am.  Zinen  Thread  Co.y  21  id.  127;  Bradley  v.  Bttl- 
lard,  15  LI.  417.)  The  alleged  contracts  were  not  executed  by 
the  plaintiff,  or  by  its  authority,  and  there  was,  therefore, 
want  of  mutuality.  (  Wylde  v.  J^,  R.  B.  Co,  of  N.  c/".,  53  N. 
Y.  166, 163-4 ;  Toumsmd  v.  Gaming,  23  Wend.  435  ;  Tucker 
V.  Woods,  12  Johns.  190.)  To  sustain  the  plaintifiPs  cause  of 
action,  proof  was  required  that  it  was  at  all  times  able  and  will- 
ing to  perform  its  obligations  under  the  alleged  contracts. 
{Peck  V.  CoUins,  70  N.  Y.  382  ;  Ghampion  v.  Joelyn,  44  id. 
653 ;  Porter  v.  Boae,  12  Johns.  209 ;  Dunham,  v.  Mcmn,  8  N. 
Y.  518 ;  Lester  v.  Jevoett,  11  id.  458.)  The  plaintiff  is  estopped 
by  its  official  reports  from  denying  its  inability  to  perform.  (1 
Greenleaf  on  Evidence  [Redf.  ed.],  §  210 ;  Peck  v.  Burr,  10 
N.  Y.  297 ;  EewleU  v.  Hewlett,  4  Edw.  Oh.  7 ;  Freenum  v. 
Walker,  6  Greenl.  68;  Bex  v.  Clarke,  8  Term  Eep. 
220 ;  3  E.  S.  [6th  ed.]  750,  748,  §  50 ;  Briggs  v.  Penniman, 
8  Cow.  387 ;  Slee  v.  Bloom,  19  Johns.  456;  Bk  of  Pough- 
keepsie  v.  Tbhottaon,  24  Wend.  473 ;  Bradt^  v.  Benedict,  17  N* 
Y.  93.)  The  alleged  contracts  were  entire,  and  the  legislative 
abrogation  of  the  defendant's  route  below  Chambers  street 
rendered  performance  impossible  and  released  both  parties  from 
their  executory  obligations.  {Dexter  v.  Morton,  47  N.  Y.  64- 
65 ;  2  Smith's  Lead.  Cas.  50 ;  Carpenter  v.  Stevens,  12  Wend. 
589 ;  Oiies  v.  Cro^,  5  Bosw.  389,  394,  395 ;  Jones  v.  Judd, 
4c  N.  Y.  411 ;  Brick  Pres.  Church  v.  New  York,  5  Cow.  538 ; 
KOdreth  v.  BueU,  18  Barb.  110 ;  People  v.  BarHeU,  3  Hill 
671;  People  v.  Manning,  8  Qow.  297;  24  Barb.  176, 177; 
Constitution,  art.  8,  §  1 ;  Elevated  Banlroad  Cases,  3  Abb. 
N.  C.  372-466.)  It  is  the  duty  of  assignees  to  elect, 
within  a  reasonable  time,  whether  they  will  adopt  the 
contracts  of  the  bankrupt  {Smith  v.  Gordon,  N.  Y. 
Leg.  Obs.  825,  328 ,  Streeter  v.  Sumner,  31  N.  H.  558.)  Li 
order  to  recover,  the  plaintiff  must  prove  that  it  was  at  all 
times  ready  and  willing  to  perform.  {Nelson  v.  Fire  Proof 
Co.,  55  N.  Y.  480,  484 ;  1  Chitty  on  Contracts  [11th  Am.  ed.], 
424 ;  Lawrence  v.  Knawles,  5  Bing.  N.  C.  399 ;  Peck  v. 
Collins,  70  N.  Y.  382.)  The  insolvency  of  the  plaintiff  and 
SioKKLs  — Vol.  XLVL  21 
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the  alignment  relieved  the  defendant  from  all  obligations 
under  the  contract.  {Devlin  v.  The  Mayor,  63  N.  T.  8, 16- 
19 ;  Knight  v.  Burgess,  33  L.  J.  [N.  S.]  Ch.  727.]  Certain  con- 
tracts imply  the  condition  of  continued  and  unchanged  exist- 
ence, BO  that  any  change  is  a  breach.  (Benjamin  on  Sales, 
§  570 ;  Taylor  v.  Caldwellj  3  B.  &  S.  824 ;  Seipel  v.  Ins.  Co., 
84  Penn.  St.  47,  49 ;  Knight  v.  Burgess,  33  L.  J.  [N.  S.]  Ch. 
727.)  The  fact  that  Mr.  Foster  was  "president"  implies 
nothing  whatsoever  as  to  his  authority.  {Bisley  v.  jB.  B,  Co., 
1  Hun,  202,  204,  205 ;  62  N.  Y.  240,  245 ;  Adria^ice  v.  Boome, 
52  Barb.  399 ;  Ins.  Co.  v.  Ins.  Co.,  7  Wend.  31,  33  ;  Morse  on 
Banking  [2d  ed.],  143, 144.)  Conversations  with  Mr.  Foster 
were,  therefore,  merely  conversations  with  third  persons, 
strangers,  and  they  in  no  way  bound  or  affected  the  defendant. 
{Bvdlong  v.  Van  Nostramd,  24  Barb.  28.)  A  statement  to  a 
third  person,  that  the  defendant  waived  the  breach,  would  not 
affect  any  thing,  not  having  been  made  to  the  other  party  to 
the  contract,  but  to  a  stranger.  {Tracer  v.  Hoisted,  23  "Wend. 
70.) 

Danforth,  J.  Notwithstanding  the  arguments  addressed  to 
us,  both  orally  and  in  writing,  by  coimsel  for  the  defendant, 
we  find  it  impossible  to  say  there  was  not  a  question  for  the 
jury,  which,  if  answered  by  them  in  favor  of  the  plaintiff, 
would  have  required  an  assessment  of  damages  for  the  breach 
of  contract  set  forth  in  the  complaint.  Moreover,  since  the 
oral  argument,  the  discussion^has  been  so  continued  by  the 
contending  parties  through  printed  briefs,  that  we  are  at  once 
brought  to  a  consideration  of  that  question  as  presenting  the 
vital  point  in  the  case. 

The  facts  are  simple.  Upon  the  trial  the  plaintiff  put  in 
evidence  two  contracts  bearing  date,  the  one  March  24,  the 
other  March  27,  1873,  purporting  to  have  been  made  between 
it  and  the  defendant,  each  reciting  that  the  parties  had  caused 
their  corporate  seals  to  be  afHxed  and  their  corporate  names 
thereto  "  subscribed  respectively  by  their  respective  proper 
officers ''  on  the  day  of  its  date ;  and  to  each  there  is  in  fact 
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the  true  corporate  seal  of  each  party  and  the  ^  proper  signature 
of  the  corporation  by  one  of  its  officers,  the  plaintiffs  by  Mr. 
Wiggin,  a  director,  the  defendant's  by  Mr.  Foster,  its  president. 
By  its  provisions  the  plaintiff,  in  consideration  of  certain  cove- 
nants and  promises  by  the  defendant,  in  the  contract  set  out, 
undertook  to  furnish  all  the  materials  for,  and  erect  on  masonry 
to  be  furnished  by  the  defendant,  an  elevated  iron  railway  in  the 
city  of  New  York,  conforming  in  all  particulars  to  the  plans 
and  specifications  approved  by  Edward  H.  Tracy  and  Henry 
A.  St.  John,  a  copy  of  which  specifications  is  declared  to  be 
annexed  and  to  form  a  part  of  the  contract  ^'  so  far  as  the  said 
specifications  refer  to  the  work  above  said  masonry."  The 
beginning  and  end  of  the  road  is  indicated,  but  it  is  provided 
that  changes  may  be  made  as  the  defendant  shall  thereafter 
designate  in  writing.  The  plaintiff  agreed  to  commence  erect- 
ing the  railway  at  such  point  on  the  route  as  might  be  named 
by  the  defendant's  president,  and  to  commence  work  prepar- 
atory to  such  erection  as  soon  as  he  shoiild  notify  the  plaintiff 
*'  that  the  capital  stock  of  said  railway  company  is  subscribed 
and  thirty  per  cent  thereof  paid  into  the  "  defendant's  "  treas- 
ury, and,  provided  such  notice  shall  be  given  on  or  before  the 
first  of  April "  then  "  next,"  to  prosecute  the  work  and  the 
erecting  the  railway,  and  have  the  same  completed  from  Cham- 
bers street  to  Forty-second  street  by  the  Ist  day  of  January, 
1874.  Provision  is  made  for  subletting  the  construction  of 
any  or  all  parts  of  the  railway,  "  it  being  understood,  however, 
that  such  subletting  shall  not  release  the  '^  plaintiff  from  any 
of  the  obligations  or  undertakings  in  the  contract  expressed, 
and  that  such  sub-contractor  or  contractors  are  to  be  regarded 
as  the  agents  of  the  plaintiff.  The  time  for  the  completion  of 
the  railway  is  fixed,  provided  the  defendant  seasonably  furnishes 
the  masonry.  In  consideration  of  these  things  the  defendant 
agrees  to  designate  the  order  in  which  erection  of  the  railway 
shall  be  commenced  and  completed,  and  pay  the  sum  of  $735,- 
000  per  mile,  and  in  certain  cases  $23,000  per  mile  additional 
—  as  for  extra  material  and  labor  —  in  monthly  payments  of 
ninety-five  per  cent  of  the  contract  price  of  all  work  done  and 
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material  furnished  and  put  in  place  during  the  month  preced- 
ing ;  but  it  is  also  provided  that  the  plaintiff  shall  not  be  re- 
quired to  prosecute  the  constructiou  of  the  road  any  faster  than 
money  to  pay  therefor  shall  be  furnished  by  defendant.  No 
copy  of  specifications  was  annexed  to  the  contract. 

It  was  held  in  the  court  below  that  the  contract  was  com- 
plete both  in  form  and  substance,  and  so  executed  as  to  bind 
both  parties ;  but  the  trial  judge  dismissed  the  complaint  be- 
cause upon  the  evidence  he  was  of  opinion  that  the  plaintiff 
was  itself  in  fault,  and  the  General  Term  by  a'  divided  court 
have  aflBrmed  his  decision.  The  dissenting  judge  was  for  a  new 
trial  for  error  in  that  conclusion. 

We  have  been  led  by  the  argument  of  the  respondent  to  ex- 
amine both  propositions,  but  as  to  the  first  think  it  suflScient  to 
say,  that  we  agree  with  the  court  below  in  the  opinion  that  the 
contract  is  mutual  in  all  things,  and  valid  and  binding  on  the  par- 
ties. Its  object  was  within  the  powers  conferred  by  law  upon 
the  defendant  (Laws  of  1872,  chap.  885,  p.  2179,  vol.  2),  and 
its  intention  to  effect  it,  was  manifested  by  its  common  seal. 
In  one  view  of  the  facts  the  seal  was  aflSxed  in  the  exercise  of 
lawful  authority,  and  was  sufficient  to  sustain  the  plaintiff's 
case,  until  impeached.  Whether  the  defendant's  evidence  was 
enough  for  that  purpose,  was  at  least  a  question  for  the  jury. 
{BurriU\.  President^  eto.^  of  the  Nahant  Bank^  2  Mete.  163; 
Lovett  V.  Steam  Sawmill  As^n^  6  Paige,  54 ;  Whitixey  v.  Union 
Trust  Co.  ofN.  T.,  65  N.  T.  576.) 

Nor  do  we  think  it  material  that  the  copy  plans  and  speci- 
fications referred  to  in  the  contract  w^ere  not  in  fact  annexed  to 
it.  Papers  of  that  character  were  introduced  in  evidence,  exe- 
cuted in  duplicate,  and  bearing  the  signatures  of  the  persons 
named.  As  the  evidence  stood,  the  jury  might  have  found  they 
were  the  ones  referred  to,  and  if  so,  it  was  sufficient.  The 
work  is  to  conform  to  "the  plans  and  specifications"  —  mean- 
ing of  course  the  original  plans  and  specifications. .  It  is  true 
the  parties  say  "  a  copy  of  which  said  specifications  is  hereto" 
(that  is  to  the  contract)  "  annexed,"  but  the  qualification,  "  so  far 
as  the  said  specifications  refer  to  the  work"  indicated,  relates  to 
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the  originals,  and  in  case  of  difference,  thej  would  f  nrnish  the 
criterion  by  which  to  determine  whether  the  railway  wdien  com- 
pleted did  conform  to  the  agreement.  The  copy,  whether  an- 
nexed or  not,  would  not  govern.  Its  annexation  would  furnisli 
a  ready  mode  of  determining  that  question,  but  tlie  binding 
quality  would  be  in  the  original.  It  was  its  office  to  describe 
the  plan,  and  the  copy  could  not  diminish  the  stipulations, 
which  a  reference  to  it  incorporated  into  the  chief  agreement. 
The  annexation  of  the  copy  specifications  was  not  a  condition 
on  which  the  validity  of  the  agreement  depended.  If  annexed 
the  identification  might  be  more  satisfactory,  but  without  that, 
the  contents  of  the  plans  and  specifications,  so  far  as  referred 
to  in  the  agreement  executed,  became  constructively  a  part  of 
it,  and  in  that  respect  made  one  instrument.  {Cook  v.  AUen^ 
67  N.  T.  578 ;  Tonnele  v.  Hall,  4  id.  140.)  Although  the  de- 
fendant does  not  in  express  terms  undertake  to  do  the  act,  or 
give  the  notice  which  shall  set  the  plaintiff  in  motion,  a  prom- 
ise to  do  so,  or  at  least  a  promise  that  the  plaintiff  shall  have 
the  building  of  the  railway  if  that  enterprise  is  prosecuted  by 
the  defendant,  is  clearly  to  be  implied  from  the  covenants  and 
stipulations  which  were  inserted  and  to  some  of  which  I  have 
above  referred,  to  make  the  contract  binding  on  the  plaintiff 
There  is  manifested  a  clear  intention  on  the  part  of  the  defend- 
ant to  construct  the  railway,  and  for  that  purpose  do  certain 
things,  among  others,  raise  the  money,  provide  the  masonry  and 
give  instructions  to  the  plaintiff.  These  things  and  others  on 
the  part  of  the  defendant,  the  plaintiff  by  the  contract  acquired 
an  interest  in  having  performed,  and  there  is  an  obligation  for 
their  performance  to  be  implied  in  its  favor.  {Booth  v.  Cleve- 
la/nd  RoUing  MiU  Co,,  74:  N.  Y.  15 ;  Jones  v.  I[erUy  80  id. 
685  ;  Robet^  v.  Marston,  20  Me.  275 ;  Add.  on  Cont.,  §  1400.) 
Upon  the  question  as  to  which  the  learned  judge  differed 
in  opinion  from  his  associates,  we  think  he  was  in  the  right.  Of 
course  if,  as  the  respondent  contends,  the  contract  was  broken 
and  abandoned  by  the  plaintiff,  no  recovery  could  be  had  upon 
it.  But  what  was  the  condition  of  the  parties  at  the  time  of 
the  breach  complained  of  ?  In  October,  1873,  the  plaintiff  con- 
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veyed  all  its  real  estate  and  personal  property  to  Daniel  C. 
Holden,  William  M.  Whitney  and  Edwin  R.  Wiggin  in  trust 
for  the  benefit  of  its  creditors  with  power,  among  other  things, 
in  their  discretion,  to  make  such  arrangement  and  disposition 
of  any  and  all  contracts  of  said  company  as  they  shonld  deem 
judicious.  On  the  24th  of  November,  1875,  these  trustees  in 
due  form  reassigned  the  contracts  of  March,  1873,  to  the 
plaintiff,  with  intent,  as  they  declared,  to  revest  the  full  title  in 
it,  and  the  rights  secured  thereby,  as  fully  and  entirely  as  if 
the  assignment  of  October  9,  1873,  had  not  been  made. 

It  is  obvious  that  the  first  act  looking  to  the  performance  of 
the  contract  was  to  be  taken  by  the  defendant,  for  it  was  only 
after  notice  of  funds  in  the  treasury  that  the  plaintiff  was  to 
go  on ;  but  this  need  not  be  argued,  for  it  was  conceded  by  the 
learned  counsel  for  the  respondent  before  us  that  the  first  act 
under  the  contract  (treating  both  papers  as  being  one  contract) 
was  to  be  done  by  the  defendant,  and  that  this  act  was  not 
done.  Nor  is  the  commission  of  the  act  of  which  the  plaintiff 
complains  denied.  It  stands  conceded  that  in  February,  1876, 
negotiations  were  entered  into  between  the  defendant  and  a 
corporate  body  known  as  "  The  New  York  Loan  and  Improve- 
ment Company,''  for  the  construction  in  substance  of  the  very 
work  covered  by  the  contract  which  I  have  described,  and  these 
negotiations,  on  the  6th  of  March,  1876,  resulted  in  a  contract 
for  that  purpose,  binding  on  both  parties.  This  is  the  breach 
on  which  the  plaintiff  relies,  and  it  is  admitted  by  the  defend- 
ant, but  its  learned  counsel  contends  that  the  assignment  by 
the  plaintiff  and  the  conduct  of  it,  and  its  trustees,  let  loose  the 
defendant  and  justified  it  in  treating  the  contract  as  abrogated 
and  rescinded.  This  was  also  the  ruling  below,  and  such  was 
the  course  of  the  trial  that  the  material  question  is  whether 
the  assignment  by  the  plaintiff,  to  which  I  have  above  referred, 
and  the  acts  and  declarations  of  its  officers  after  it,  were  such 
acts  of  disqualification  to  perform,  as  in  and  of  themselves  dis- 
charged the  defendant  from  the  obligation  of  the  contract  of 
March,  1873.  I  put  it  in  this  form,  because  up  to  the  time  of 
the  alleged  breach,  I  discover  no  evidence  of  any  intention  on 


1883.]     New  Ekq.  Iron  Co.  v.  Gilbert  El.  R.  R.  Co.       167 

Opinion  of  the  Court,  per  Danforth,  J. 

the  part  of  the  plaintiff  to  make  an  end  of  the  contract,  nor 
any  notice  to  the  defendant  of«a  disposition  to  do  so,  nor  the 
omission  of  any  act  to  the  performance  of  which  it  was  bound. 
It  should  i^so  be  borne  in  mind  that  the  plaintiff  has  not  at 
any  time  ceased  to  be  ax^orporation.  It  has  remained  capable 
of  acquiring  and  holding  property  {Bradty.BenedictyVJ'S. 
Y.  93.),  and  there  has  been  no  period  of  time  during  the  trans- 
actions disclosed  in  the  record,  when  it  was  not  liable  to  be 
sued  (Kincaid  v.  DwmeUe^  69  N.  T.  548 ;  Bevere  v.  Boston 
Copper  Co.j  15  Pick.  351),  nor  when  it  might  not  also  sue. 
{Bostoih  Glass  Mcmufaoiory  v.  Langdonj  24  Pick.  49.) 

The  defendant  contends  that  the  contract  was  not  assignable. 
If  that  should  be  conceded  it  would  follow  that  it  was  not 
embraced  in  the  trust  deed,  and  the  question  before  us  would 
be  easily  answered.  But  as  to  that  the  court  below  held  other- 
wise. The  matter  of  the  contract  involved  no  personal  relation 
or  confidence  between  the  parties,  or  exercise  of  personal 
skill  or  science,  for  the  contractor  was  a  corporation  and  its 
work  waB  necessarily  to  be  done  through  agents  or  servants. 
There  are  no  words  restraining  its  assignment,  and  the  mere 
fact  that  the  persons  representing  the  contractor  are  assignees, 
and  not  merely  agents  or  servants,  will  not  operate  as  a  rescis- 
sion of,  or  constitute  a  cause  for  terminating,  the  contract. 
{Devlin  v.  The  Mayor^  63  N.  Y.  8.)  It  could  be  rescinded  by 
the  acts  or  assent  only  of  both  parties,  and  here  there  Ib  no  evi- 
dence that  the  plaintiff  at  any  time,  intended  to  abandon  or 
dissolve  it.  On  the  contrary  there  is  evidence  of  an  expendi- 
ture on  its  part  of  several  thousands  of  dollars  in  necessary 
preparation  for  executing  the  contract,  before  assignment,  and 
no  evidence  of  a  refusal,  at  any  time,  fully  to  perform  it.  In 
fact  the  time  had  not  come  for  the  plaintiff  to  do  more  than  it 
had  done. 

Did  it  evince  an  intention  to  be  no  longer  bound  by  the  con- 
tract 1  It  ia  not  contended  that  it  did.  The  respondent  relies 
upon  its  assignment  and  insolvency  as  showing  an  inability  to 
perform,  and  upon  that,  not  as  evidence  for  the  jury,  but  as 
calling  for  a  legal  conclusion  that  thereby  the  defendant  was 
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set  free.  But  the  plaintiS  was  not  relieved  from  the  obligation 
of  the  contract.  Suppose  the  defendant  had,  after  the  assign- 
ment, taken  the  first  step,  and  called  upon  the  plaintiff  to  per- 
form. There  was  nothing  in  the  nature  of  things  to  prevent 
the  plaintiff,  or  its  trustees,  from  complying.  Suppose  it  had 
failed  to  comply.  Then  there  would  have  been  notliing  to 
prevent  a  claim  for  damages  on  the  part  of  the  defendant  for 
its  non-compliance.  If  established,  the  claim  would  have  been 
good  against  the  assets,  if  any  there  were  in  the  hands  of  the 
trustees,  not  otherwise  appropriated,  or  any  property  acquired 
by  the  corporation.  But  as  the  case  stood  there  was  no  repudia- 
tion of  the  contract,  no  refusal  to  perform,  no  evidence 
even  of  inability.  The  discussion  of  this  proposition  is  very 
much  limited  by  the  frank  and  explicit  statement  of  the  learned 
counsel  for  the  defendant,  that  he  does  not  claim  that  mere 
bankruptcy  is  a  rescission  by  the  plaintifE.  Much  less  does 
that  follow  a  voluntary  assignment.  Bankruptcy  applies  the 
effects  of  the  debtor  to  the  discharge  of  his  obligations,  and  then 
releases  him  from  the  weight  of  them.  The  assignment  in  this 
case  had  no  such  consequence.  It  did  not  change  the  relation 
between  the  contracting  parties.  The  plaintiff  still  remained 
the  contractor  and  responsible  to  the  defendant  for  the  per- 
formance of  his  contract  with  them.  {Mandeville  v.  Heedy  13 
Abb.  Pr.  173.) 

We  think  it  unnecessary  to  repeat  here  the  English  cases  cited 
by  the  respondent  as  to  the  effect  of  insolvency  or  bankruptcy 
npon  contracts  made  by  the  insolvent.  They  have  been  ex- 
amined, but  the  case  before  us,  as  it  now  stands,  is  not  within 
them.  There  was  in  fact  no  rescission  by  the  plaintiff,  nor 
evidence  that  the  conduct  of  the  defendant  was  induced  either 
by  a  belief  that  there  was  a  rescission,  or  a  belief  that  the 
plaintiff  intended  to  abandon  the  contract,  or  that  the  defend- 
ant in  such  belief  had  likewise  abandoned  it.  Indeed  at  the 
time  of  the  breach  by  the  defendant,  there  had  been  no  notice 
to  the  defendant,  actual  or  constnictive,  of  the  circumstances 
now  relied  upon  as  a  defense.  It  is  claimed  that  notice  should 
have  been  given  by  the  plaintiff  or  the  plaintiff^s  assignees  of 
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an  intention  to  stand  by  the  contract.  But  such  notice  could 
not  be  necessary  until,  by  the  omission  of  some  necessary  act 
on  their  part,  the  defendant  had  been  justified  in  coming  to 
the  conclusion  that  the  other  party  intended  to  abandon  it. 
Such  circumstances  raised  the  question  of  mutual  rescission  in 
£a  pa/rte  C/uUmeri  (L.  K.,  8  Ch.  App.  Cas.  289),  and  in 
Mcrgam.  v.  Bam,  (L.  R.,  10  Com.  Pleas,  15).  What  acts  or  pro- 
ceedings then  of  the  plaintiff  or  its  assignees  do  work  that  re- 
sult'? "  The  insolvency  and  the  assignment  of  the  plaintiff  ?" 
These  things,  the  learned  counsel  says, "  relieved  the  defendant 
from  all  obligations  under  the  contract."  His  reasons  are: 
first,  the  contract  is  not  assignable ;  second,  an  implied  condi- 
tion that  the  contracting  party  shall  not  change  its  status  or 
condition.  The  first  I  have  already  considered,  and  we  discover 
nothing  from  which  such  a  condition  can  be  implied.  Varying 
fortunes  in  an  individual  or  a  corporation  are  within  the  com- 
mon experience  of  all,  but  it  has  not  been  thought  that  the 
obligation  of  a  contract  was  affected  by  that  circumstance. 

If  dissolution  had  taken  place,  a  very  different  question 
would  come  up.  Dissolution  was  not  even  thought  of.  The 
assignment  itself,  after  providing  for  the « payment  of  all  the 
debts  of  the  plaintiff,  directs  the  trustees  to  pay  over  to  its 
treasurer  such  surplus  as  might  remain,  and  there  is  evidence 
tending  at  least  to  show  that  its  assets  were  considerable, 
that  every  claim  was  rettled  and  its  means  of  raising  money 
ample  for  any  purpose  required  by  the  contract.  It  was,  how- 
ever, held  by  the  trial  court  that  9k  prima  facie  case  as  to  the 
plaintiff's  ability  to  carry  out  the  contract,  notwithstanding  its 
embarrassment,  had  been  made  out,  and  the  plaintiff's  counsel 
did  in  fact,  upon  this  intimation,  forbear  further  evidence* 
The  ruling  upon  that  point,  therefore,  must  be  regarded  at 
this  stage  of  the  case  as  final. 

There  is  evidence  also  that  the  trustees  held  the  shops  and 
the  machinery  —  the  works,  until  1878,  in  order  that  the  plaint- 
iff might  resort  to  them  to  execute  the  contract  at  any  time  it 
had  orders  to  do  so.  There  is  evidence  of  repeated  communica- 
tions to  the  defendant  —  one  in  the  fall  of  1873,  immediately 
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after  its  failure  and  just  before,  or  jast  after  the  aesignment, 
and  some  as  late  as  the  spring  of  1876 — of  a  desire  and  readi- 
ness on  the  part  of  the  plaintiff  to  execute  the  work,  and  that 
the  shops  were  retained  for  carrying  out  the  contract.  But  all 
this  the  trial  court  held  insufficient,  by  reason  of  certificates 
made  by  the  plaintiff  in  1874  and  1875,  and  filed  in  the  office 
of  the  secretary  of  the  State  of  Massachusetts,  to  the  effect 
that  it  ceased  operations  in  September,  1873,  and  on  October 
8, 1873,  transferred  its  entire  property,  real  and  personal*,  to 
trustees  for  the  benefit  of  its  creditors,  and  now  has  only  a 
nominal  organization  for  the  purpose  of  liquidation,  being 
whoUy  insolvent."  The  certificates  were  under  the  oath  of 
the  officers  of  the  corporation,  and  the  learned  judge  held  them 
conclusive  against  the  plaintiff.  In  this  there  was  error.  The 
certificates  were  evidence,  but  excluded  no  other  evidence.  It 
is  unnecessary  to  inquire  how  far  the  statements  would  con- 
clude the  corporation  in  any  proceeding  by  the  State  —  the 
State  is  not  concerned — nor  how  far  the  affiant,  if  a  witness, 
might  be  affected  if  he  gave  a  different  version  of  the  matters 
.  referred  to.  His  credibility  would  be  for  the  jury.  But  no 
statute  has  been  ci^  which  gives  to  the  papers  the  force 
claimed  for  them  as  e¥idenoe,  nor  have  we  any  precedent  which 
requires  a  court  to  hold  them  conclusive  in  a  civil  action  by. 
the  corporation  to  assert  its  right  of  property. 

If  the  corporation  was  not  in  fact  dissolved  —  as  it  clearly 
was  not  —  if  it  was  not  relieved  from  the  obligations  of  the 
contract  —  and  this  we  hold  —  then  upon  the  whole  evidence 
which  might  be  produced  by  the  parties,  it  was  for  the  jury  to 
say  whether  the  plaintiff  was  able  and  ready  and  willing  to  exe- 
cute the  contract,  and  if  it  was,  then,  whether  by  the  defendant's 
violation  of  it,  the  plaintiff  sustained  damages.  As  to  the  evi- 
dence already  in,  we  forbear  comment.  As  the  case  now 
stands  it  was  not  properly  disposed  of  at  the  Circuit 

The  judgment  appealed  from  should,  therefore,  be  reversed 
and  a  new  trial  granted,  with  costs  to  abide  the  event. 

All  concur 

Judgment  reversed.  • 
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JoBBPH  Blumenthal,  Sespondeaty  v,  Bobsbt  J.  Andbbson  et 
aL,  William  K.  Hall  et  aL,  Appellants. 

A  judgmeat  having  beea  perfected  in  tbie  action  against  plaintiff  for  costs 
and  for  damages  occasioned  by  a  temporary  injunction  issued  therein,  a 
settlement  was  made  between  the  parties  and  a  release  executed  07 
defendants  in  fraud  of  the  rights  ofH.  &B.,  their  attorneys,  which 
release  was  set  aside  on  motion.  An  action  was  then  brought  by  said  at- 
torneys against  the  parties  herein  to  determine  and  enforce  their  lien 
upon  the  judgment.  Before  the  trial  thereof  the  plaintiff  here  was  dis- 
charged in  bankruptcy.  J  udgment  was  rendered  and  perfected  ad j  udging 
the  former  juctgment  to  be  in  full  force  and  unpaid,  and  that  the  at- 
torneys had  a  lien  to  an  amount  specified,  and  were  entitled  to  enforce  a 
collection  thereof.  On  motion  under  the  Code  of  Civil  Procedure  (§  1268), 
to  have  the  judgment  herein  canceled  and  discharged  of  record  because 
of  the  discharge  in  bankruptcy.  Held,  that  plaintiff  was  not  barred  by  the 
judgment  in  favor  of  the  attorneys ;  that  said  judgment  had  no  other  ef- 
fect than  to  determine  the  extent  of  and  to  enforce  their  lien,  leaving 
the  original  judgment,  like  other  debts  of  the  bankrupt,  subject  to  the 
bankrupt  law ;  and  that  he  was  entitled  to  the  relief  sought. 

(Argued  December  12, 1882 ;  decided  January  28,  1888.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  October  27, 1882, 
which  reversed  an  order  of  the  Special  Term,  denying  an  appli- 
cation on  the  part  of  plaintiff  to  have  the  judgment  against 
him  canceled  and  discharged  of  record.  (Beported  below,  28 
Hun,  93.) 

It  appears  from  the  papers  submitted  that  this  action  was 
commeuced  in  January,  1875,  for  the  purpose  of  setting  aside 
a  conveyance  alleged  to  be  fraudulent,  and  to  compel  the  spe- 
cific performance  of  a  contract.  The  defendants  employed 
Messrs.  Hall  and  Blandy,  as  their  attorneys,  to  appear  for  them 
and  defend  the  action.  In  July,  1876,  a  judgment  was  entered 
in  favor  of  the  defendants,  against  the  plaintiff,  dismissing  the 
complaint  and  for  $3,126.80  costs.  This  sum  was  further 
augmented  by  an  award  for  damages  to  the  defendants  ffor 
$750,  granted  because  of  a  temporary  injunction  which,  on 
plaintiff's  application,  had  been  issued  herein.    Said  attorneys 
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gave  written  notice  to  the  plaintiiS  that  they  claimed  a  lien  upon 
the  judgment  for  their  Bervices,  and  notified  him  not  to  settle 
with  any  persons  other  than  themselves,  and  also  gave  similar 
notice  to  the  plaintifiPs  attorneys.  They  then  commenced  an 
action  in  the  Court  of  Common  Pleas  against  the  plaintifE  and 
defendant  to  determine  and  enforce  their  lien.  No  personal 
claim  was  made  against  plaintifi.  The  parties  notwith- 
standing the  notice  had  a  settlement  and  defendants  executed 
a  release  of  the  judgment.  Subsequently  an  order  was  granted 
to  show  cause  why  the  release  and  satisfaction-piece  should  not 
be  set  aside,  and  said  attorneys  have  leave  to  issue  execution  ; 
the  result  of  which  was,  that  the  satisfaction-piece  was  vacated 
and  set  aside  and  the  clerk  of  this  court  directed  to  take  and 
remove  the  same  from  the  files  of  his  office  and  mark  the 
docket  of  the  judgment  in  his  office  as  restored  to  full  force. 
In  April,  1880,  in  the  action  brought  by  Messrs.  Hall  and 
Blandy,  as  aforesaid,  judgment  was  entered  against  the  defend- 
ants here  for  the  sum  of  $5,400  and  costs,  also  adjudging, 
among  other  things,  that  the  judgment  against  plaintiff 
remained  in  full  force  and  wholly  unpaid,  and  a  lien  thereon 
to  the  extent  of  $5,400  existed  in  favor  of  said  attorneys,  and 
that  they  were  entitled  to  enforce  the  collection  of  the  same 
and  the  award,  and  apply  the  same  toward  the  payment  of 
their  judgment.  In  January,  1880,  plaintiff  was  discharged  in 
the  bankruptcy  proceedings  from  all  debts  existing  on  the  31st 
of  August,  1878,  on  which  day  the  petition  for  adjudication 
was  filed  by  him,  and  in  March,  1882,  an  order  was  granted  to 
the  plaintiff  to  show  cause,  founded  upon  his  proceedings  in 
bankruptcy,  upon  which  the  application,  aforesaid,  was  based. 

Nathaniel  C.  Moah  for  appellants.  It  is  not  enough  that 
the  record  shows  irregularity  or  gross  error ;  the  defect  must 
involve  jurisdiction.  {Falhier  v.  Quildy  10  Wis.  563,  572.) 
Granting  more,  or  greater,  relief  than  is  asked  for  by  the  com- 
plaint is,  at  most,  an  irregularity  which  can  only  be  taken  ad- 
vantage of  by  motion  in  the  suit  in  which  it  is  granted.  {Peck 
V.  N.  r;,  etc.,  85  N.  Y.  246,  250-1 ;  Hunt  v.  Hunty  72  id. 
217,  228-30 ;  JorcUm  v.  Vam,  Eppa,  58  How.  Pr.  338,  348 ; 
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Clarke  v.  Holdridgey  40  id.  320;  Holhrooh  v.  Dominy^  69  N. 
T.  238 ;  Krekder  v.  RiUet,  62  id.  372,  374-5 ;  Jenkim  v. 
jpahey,  73  id.  359.)  A  judgment  taken  contrary  to  express 
agreement  is  legal  and  valid,  and  cannot  be  treated  collaterally 
as  a  nullity.  (  WhUaker  v.  MeriUj  28  Barb.  526.)  Whatever 
relief  the  plaintiff  is  entitled  to  he  should  have  obtained  in  the 
Common  Pleas  action  by  pleading  his  discharge  in  bankruptcy, 
which  had  been  rendered  prior  to  the  trial  and  judgment. 
{Monroe  v.  TJpton^  50  N.  Y.  593,  595 ;  StUwdi  v.  Coope^  4 
Denio,  225 ;  Clark  v.  Mawlingsj  3  N.  Y.  216.)  A  discharge 
in  bankruptcy  is  no  bar  to  an  action  on  a  judgment  subse- 
quently recovered.  It  is  not  material  that  the  judgment  was 
entered  on  a  default  taken  before  the  discharge  was  granted. 
(JRevere  v.  Cooper  Co.y  15  N.  Y.  Wkly  Dig.  349.)  A  subse- 
quent promise  to  pay  avoids  a  discharge.  {DuserJmry  v.  Uoyt^ 
53  N.  Y.  521;  Graham  v.  O'Heam,  11  Week.  Dig.  547; 
Dewey  v.  Moyer^  72  N.  Y.  70-75.) 

Joseph  UU/inan  for  respondent.  A  judgment  obtained  be- 
fore the  debtor  has  been  granted  a  discharge  in  bankruptcy 
must,  on  proper  application,  be  canceled  if  it  is  covered  by  the 
discharge.  {Am.  Ex.  E^k  v.  Brandreth^  12  Hun,  384 ;  FeV- 
lowB  V.  Kittredge^  56  How.  Pr.  498 ;  In  re  Brandreth^  14 
Hun,  585 ;  Code,  §  1268.)  The  bankrupt  discharge  on  its  face 
includes  the  judgment  in  question,  and  cannot  be  collaterally 
impeached.  It  is  "conclusive  evidence"  of  the  fact  and  regu- 
larity of  the  discharge,  and  cannot  be  attacked  in  a  State  court. 
{Ocean  Nat.  Bk  v.  OlcoU,  46  N.  Y.  112 ;  Blumenstiel  on 
Bankruptcy,  554;  Monroe  v.  Upton^  50  N.  Y.  593.)  If  a 
judgment  gives  greater  relief  than  the  complaint  demands,  it  is 
yoid.  {Simonson  v.  Blak^^  20  How.  Pr.  484.)  A  promise,  in 
order  to  revive  a  debt,  must  be  clear,  distinct  and  unequivocal. 
(Blumenstiel  on  Bankruptcy,  652 ;  AUen  y^Ferguson^  9  Bankr. 
Beg.  481 ;  18  Wall.  1.)  • 

Dakfobth,  J.  The  settlement  of  the  judgment  in  favor  of 
Anderson  and  others,  against  Blumenthal,  was  in  fraud  of  the 
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rights  of  Hall  and  Blandy,  but  when  the  'settlement  was  an- 
nulled, those  rights  were  restored  and  the  parties  stood  as  be- 
fore. The  action  brought  bv  them  in  the  Court  of  Common 
Pleas  was  to  establish  the  extent  of  their  interest,  and  the 
judgment  had  no  other  effect.  So  long  as  the  judgment  debt 
existed,  it  was  theirs,  and  to  be  enforced  for  their  benefit.  It 
was  subject,  however,  like  other  debts,  to  the  bankrupt  law,  and 
the  judgment  debtor  having  been  discharged  from  his.  debts, 
pursuant  to  its  provisions,  was  entitled  to  have  the  judgment 
canceled  and  discharged  of  record.  (Code  of  Civil  Proced- 
ure, §  1268.) 

The  order  of  the  Special  Term,  denying  this  relief,  was  there- 
fore properly  reversed,  and  the  debtor's  application  granted 
by  the  General  Term.  The  reasons  assigned  by  that  court  for 
its  action  have  not  been  satisfactorily  answered  by  the  appel- 
lant and  we  think  its  order  should  be  in  all  respects  affirmed. 
•  All  concur. 

Order  affirmed. 


The  People  of  the  State  of  New  York  v.  The  Globe 
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Where  a  registered  polic^r  life  insurance  companj  which  has  entered  into 
a  contract  with  a  general  agent  for  his  services  for  a  specified  term  at  a 

I  stipulated  salary,  before  any  breach  of  the  contract  on  its  part,  is  re- 
strained from  further  prosecuting  its  business  or  exercising  its  corporate 
franchises  by  order  of  the  court,  and  a  receiver  of  its  assets  is  appointed  in 
proceedings  under  the  insurance  law  (§  7,  chap.  902,  Laws  of  1869),  the 
agent  has  no  valid  claim  upon  the  fund  in  the  hands  of  the  receiver 
for  damages  for  alleged  breach  of  the  contract,  because  of  the  disoon- 
tinuance  of  the  employment :  at  least«  in  the  absence  of  evidence  that  it 
was  some  fault  of  the  company  which  Induced  the  anperintendent  of  the 
insurance  department  to  make  the  certificate  upon  which  the  attorney- 
general  acted.  There  is,  In  such  case,  no  breach  on  the  part  of  the  com- 
pany as  performance  is  prevented,  and  the  contract  dissolved  by  the  action 
of  the  Sute. 
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The  difference  between  the  poeitlon  of  agents  and  that  of  policy-holders 
pointed  out. 

li  i&enu  tliat  as  between  the  company  and  one  of  its  officers  thus  contract- 
ing with  it,  its  dissolution  by  virtue  of  such  proceedings  is  to  be  deemed 
the  independent  act  of  the  State,  and  not  the  act  of  the  corporation, 
whatever  may  have  been  the  cause  prompting  the  act.  The  officer  so 
contracting  takes  the  risk  of  any  act  or  neglect  on  the  part  of  the  other 
officers  which  tends,  under  the  law,  to  produce  dissolution. 

(Argued  December  12, 1882 ;  decided  January  28, 1883.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  December  1, 1882,  which  aflBrmed  an  order  of  Special 
Term  dismissing  a  claim  presented  by  James  0.  Mix  upon  the 
fund  in  the  hands  of  the  receiver  of  the  defendant. 
'  The  facts  were  stipulated  substantially  as  follows : 
Defendant  was  a  Registered  policy  life  insurance  company, 
organized  under  chapter  902,  Laws  of  1869.  In  December, 
1876,  said  Mix  (entered  into  its  employment  as  general  agent, 
under  a  contract  by  which  he  was  to  receive  a  specified  annual 
salary  for  a  term  of  not  less  than  five  years.  In  May,  1879, 
the  superintendent  of  the  insurance  department  made  the  cer- 
tificate provided  for  by  section  7  of  said  act,  and  delivered  it 
to  the  attorney-general,  who  thereupon  commenced  this  action 
and  obtained  an  order  therein  restraining  defendant,  its  officers, 
etc.,  from  the  further  prosecution  of  its  business  or  the  exer- 
cise of  any  of  its  corporate  franchises.  A  receiver  of  the  cor- 
poration was  duly  appointed  and  it  was  dissolved.  Mix  con- 
tinued in  the  discharge  of  his  duties  under  the  contract  until 
June  15, 1879,  when  he  was  notified  by  the  receiver  of  his 
appointment,  and  of  the  dissolution  of  the  company. 

£dward  G.  James  for  appellant.  This  claim  is  provable 
against  the  assets,  {People  v.  Security  L.  Ins.  Co.j  78  N.  Y. 
115, 125  ;  Lefvois  v.  A.  M.  L.  L  Co.y  61  Mo.  534;  In  re  Eng. 
J.  S.  B'k,  YdlancPs  Case^  L.  R.,  4  Eq.  350 ;  In  re  Z.  C  Cb., 
Claries  Oasey  L.  R,  7  Eq.  650 ;  In  re  L.  <&  S.  -ff'A,  LogarCs 
Case,  L.  R,  9  Eq.  149  ;  In  re  E.  <&  S.  M.  Ins.  Co.,  KoClureh 
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Caae^  L.  R.,  5  Ch.  App.  737 ;  In  re  P.  jb\  C.  Co,^  Beam,  and 
OUbert'8  Case,  41  L.  J.  Eq.  [N.  S.]  476 ;  In  re  H.  O.  Co.,  L. 
R.,  1  Ch.  App.  77 ;  Laws  of  1869,  chap.  902,  §  8 ;  AU'y-Qen. 
V.  A.  M,  L.  Ins.  Co.,  77  K  Y.  336-339,  340 ;  AtCy-Oen.  v.  N. 
A.  L.  Ins.  Co.,  80  id.  152-154 ;  People  v.  Nat.  Ins.  Co.,  82  id, 
287.)  The  insolvency  of  the  company  entitles  a  stockholder 
to  an  injunction  restraining  the  prosecution  of  its  business. 
(Osgood  V.  Maguire,  61 N.  T.  624 ;  Lewis  v.  AiJ/is  M.  L.  hxs. 
Co.,  61  Mo.  534.)  The  performance  of  a  contract  will  not  be 
excused  for  any  cause  against  which  the  contracting  parties 
might  have  provided,  except  the  act  of  God,  or  a  true  vis 
major,  for  which  the  party  in  default  is  in  no  way  to  blame. 
{Harmony  v.  Bingha^n,  12  N.  Y.  107-8 ;  Tompkins  v.  Ditdn 
ley,  25  id.  272.)  Even  sickness  and  death  will  not  in  all  cases 
relieve  the  party  from  making  compensation  in  damages.  {Clark 
V.  Gilbert,  26  N.  Y.  284 ;  Datiolds  v.  Staie,  14  Weekly  Dig. 
437.)  Claimant  was  entitled  to  recover  as  damages  the  agreed 
salary  from  the  last  payment  to  the  expiration  of  the  five  years 
with  a  rebate  of  interest  from  the  dates  when  said  sums  be- 
came due  to  June  1,  1879 ;  and  should  be  charged  with  what 
he  has  earned  during  said  period,  and  also  with  a  small  indebt- 
edness owing  by  him  to  the  company.  {Hoxoard  v.  Daly, 
61  N.  Y.  371-378;  82  id.  287;  L.  E.,  4  Eq.  350;  7  id.  450; 
9  id.  149.) 

Oeo.  W.  Wingate  for  receiver.  All  contracts  for  personal 
services  are  made  upon  the  implied  agreement  that  both  the 
contracting  parties  will  continue  to  live  and  do  business,  and 
the  contract  is  terminated  by  the  death  or  sickness  of  either 
the  employer  or  the  employed,  the  servant  being  merely  en- 
titled to  his  services  to  that  date.  {Farrows  v.  Wilson,  L.  R., 
4  Com.  Pleas,  744;  Wolfw.  Howes,  24  Barb.  174;  FaKy  v. 
N(yrih,  19  id.  341 ;  People  v.  Manning,  8  Cow.  297 ;  Cwr- 
perUer  v.  Stevens,  12  Wend.  589 ;  Fenton  v.  Cla/rh,  11  Yt. 
657 ;  FvXLer  v.  Brow,  11  Mete.  440 ;  Beebe  v.  Johnson,  19 
Wend.  502 ;  Ryam,  v.  Dayton,  25  Conn.  188 ;  West  v.  Boylston^ 
4  Pick*  101 ;  10  Am.  Juris,  250-253 ;  Ferrington  v.   Cheene^ 
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7  R.  I.  589,  594 ;  Story  on  Partnership,  §  341 ;  Tasker  v. 
Shepherdy  6  H.  &  N.  Exch.  575 ;  CharnLey  v.  Winataml&yy 
5  East,  266 ;  Chitty  on  Oont.  [11th  Am.  ed.]  1076 ;  Walk^  v.  | 

Tucker,  70  HI.  527;  Stewart  v.  Loring,  5  Allen,  306 ;  Enigkt  \ 

V.  Becm,  22  Me.  531 ;  Spaulding  v.  Boeay  71  N.  Y.  40 ;  -^.  | 

(7.,  27  Am.  Eep.  7;  Taylor  v.  CaMweU,  3  B.  &  S.  826; 
SbwrgeB  v.  Yamd&fbiU,  73  N.  Y.  390 ;  Mv/mna  v.  Potomac 
Co.,  8  Pet.  286;  MerriU  v.  Suffolk  B%  31  Me.  57;  Read 
V.  FramJcfoHh  Jffk,  23  id.  321 ;  Rhodes  v.  Forwood,  L.  R, 
1  App.  Gas.  256;  Orr  v.  TForrf,  73  HI.  317;  ThumeU  v. 
BaJhemie,  2  M.  &  W.  786,  790;  Brogden  v.  Manott,  2 
Scott,  703,  710  ;  Wiyrsley  v.  Fiwdl,  6  T.  K  710 ;  Damson  y. 
Moore,  3  Dougl.  28 ;  MUner  v.  Meld,  5  Exch.  829 ;  Morgan 
Y.  Bimie,  9  Bing.  672;  SmUh  v.  ^roeiy,  17  N.  Y.  173.) 
Where  a  servant  is  to  be  paid  in  proportion  to  the  work  done 
there  is  no  obligation  on  the  master's  part  to  provide  work. 
{Sykes  v.  Dixon,  9  Ad.  &  El.  693;  WiUiamson  v,  Taylor,  5  Q.  B. 
175, 671;  Zees  v.  Whitcomh,  5  Bing.  37;  Dwrm  v.  Sayles,  id.  685; 
Kmg^s  AcGumtda^e  L.  Fund  Ass,  Co.,  3  C.  B.  [N.  S.]  151 ; 
Hercules  Ins.  Co.  v.  Brvnker,  77  N.  Y.  435.)  After  the  State 
had  dissolved  the  Globe  and  enjoined  it  and  the  claimant  as 
one  of  its  agents  from  issuing  any  policies,  all  obligation  to  pay 
such  agent  for  work  which  was  thus  enjoined  was  at  an  end. 
(Laws  of  1859,  §  7 ;  People  v.  At.  Mut.  Life,  73  K  Y.  171, 
181;  Loomis  Case,  3  Ld.  Cairns'  Dec;  Albert  Arbitration 
Act,  p.  177 ;  Mannvng  v.  John  Hwncock  Life  Ins,  Co,,  9 
Ins.  L.  J.  417,  420;  Ex  parte  v.  McClure,  L.  R,  5  Ch.  App. 
737 ;  Hercules  Ins.  Co.  v.  Brink&r,  77  K  Y.  435.)  When 
a  contract  is  terminated  by  the  act  of  the  law,  the  party  is  en- 
titled to  be  paid  for  his  services  to  that  date  only,  and  has  no 
claim  for  damages  against  the  person  employing  him.  {Jones 
Y.  Judd^  4  Comst.  412  ;  Tonting  v.  Hubha/rd,  3  B-  &  P.  291 ; 
MelAnUe  v.  De  Wolff,  82  E.  C.  L.  846 ;  Cutter  v.  Powell,  2 
Smith's  Lead.  Cases,  53 ;  PoUa/rd  v.  Sohaffer,  1  Dallas,  210 ; 
BahcockY.  Murphy,  20  La.  Ann.  339 ;  Watldns  v.  Rd>eTt,  2S  id. 
167 ;  MelmOe  v.  De  Wolf,  4  El.  &  Bl.  844 ;  BaU  v.  Lin^, 
44  Barb.  505 ;  Sands  v.  Same,  id.  626 ;  Whitfield  v.  ZeUnor, 
SiCKELS  —  Vol.  XLVI.        23 
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24  Miss.  663 ;  Wood's  Master  and  Servant,  387 ;  Sterling  v. 
Maitlcmdy  5  B.  &  S.  849,  862.) 

John  G.  Keeler  for  attorney-general.  The  act  of  the  State 
which  dissolved  the  corporation,  and  prohibited  it  from  exer- 
cising its  corporate  franchises,  and  its  agents  from  doing 
business  for  it,  annulled  appellant's  contract,  and  he  cannot 
recover  for  salary  thereunder  after  the  date  of  the  service  of 
the  injunction  order.  {Reed  v.  Frankfort  -ff'A,  23  Me.  321 ; 
Knight  V.  Beam,^  22  id.  531 ;  Beebe  v.  Johnson^  19  Wend.  502 ; 
Mumma  v.  Potomdo  Oo,^  8  Peters,  287 ;  Sterling  v.  Mait- 
land,  5  B.  &  S.  848-850 ;  Laws  of  1869,  chap.  902,  §§  7,  8 ; 
Jone8  v.  Juddy  4  N.  Y.  414 ;  Whitfield  v.  ZeUnor,  24  Miss. 
663 ;  People  v.  BarUeU,  3  Hill,  570 ;  Wolfe  v.  Howes,  24 
Barb.  176 ;  Dermott  v.  Jones,  2  Wall.  7 ;  2  Parsons  on  Con- 
tracts, 186 ;  Cobb  V.  Harmon,  23  N.  Y.  150 ;  Wellington  v. 
West  Boylton,  4  Pick.  103  ;  People  v.  Manning,  8  Cow.  299 ; 
Carpenter  v.  Stevens,  12  Wend.  589 ;  Heine  v.  Myer,  61 
N.  Y.  177;  MehilZe  v.  De  Wolf,  4  E.  &  B.  842;  Preshy^ 
terian  Church  v.  City  of  New  York,  5  Cow.  538 ;  Cohen  v. 
N,  Y.  Mut,  L.  Ins.  Co.,  50  N.  Y.  622 ;  Knight  v.  Beam,, 
22  Me.  431,  536 ;  Spalding  v.  Rosa,  71  N.  Y.  40 ;  People  v. 
Mayming,  8  Cow.  297.)  The  court  had  the  right  to  dismiss 
appellant's  claim  because  it  would  have  been  inequitable  and 
unjust  to  allow  him  to  participate  with  the  policy-holders  in  the 
distribution  of  the  assets  of  this  insolvent  corporation.  (Laws 
of  1869,  chap.  902,  §  8  ;  Commonwealth  v.  Eagle  F.  Ins.  Co., 
14  Allen,  348 ;  Reed  v.  FrankfoH  RTc,  28  Me.  318-320,  321 ; 
Sa/wyer  v.  Hoa^,  17  Wall.  621 ;  Lawrence  v.  Nelson,  21 
N.  Y.  158.)  The  general  agents  and  other  officers  of  the  com- 
pany ought  to  have  no  equities  superior  to  those  of  the  policy- 
holders. {People  V.  Security  Life,  78  N.  Y.  126 ;  N.  Y.  Ins. 
Co.  V.  Statham,  93  U.  S.  34.) 

FmoH,  J.  There  was  no  breach  of  the  contract  between  Mix 
and  the  insurance  company  by  either  of  the  parties.  It  was  in 
process  of  continued  performance  according  to  its  terms,  and 
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was  unbroken  at  the  moment  when  the  injunction  order  was 
served.  That  operated  upon  both  parties  at  the  same  instant, 
and  perpetuated  the  then  existing  rights  and  conditions.  Be- 
fore its  service  the  company  had  done  nothing  to  prevent  per- 
formance, and  we  must  assume  was  both  ready  and  able  to 
perform.  It  had  done  no  act  which  amounted  to  a  refusal,  or 
which  made  it  unable  to  carry  out  its  contract.  For  aught 
that  appears  it  would  have  done  so  if  let  alone.  But  it  was 
not  permitted  to  perform.  The  State,  by  the  injunction  or- 
der operating  alike  upon  the  company  and  its  agents,  panu 
lyzed  the  action  of  both  the  contracting  parties,  so  that  neither 
could  perform,  or  put  the  other  in  the  wrong.  Thereupon  the 
company  could  not  refuse,  and  did  not  refuse.  To  put  it  in  the 
wrong,  and  make  it  liable  for  a  breach,  required  action  on  the 
part  of  Mix.  As  a  condition  precedent  he  was  bound  to  show 
both  ability  and  readiness  to  perform  on  his  part.  {Shaw  v. 
Mepyblic  Life  Ins.  Co,j  69  N.  Y.  292,  293 ;  James  v.  Burohr- 
ell,  82  id.  113.)  He  could  do  neither.  Performance  by  him 
had  become  illegaL  It  would  have  been  a  criminal  contempt, 
and  possibly  a  misdemeanor.  There  could  be  neither  readi- 
ness nor  ability  to  do  the  forbidden  and  unlawful  acts. 
{Janes  v.  Knowles,  30  Me.  402.)  So  that  from  [the  neces- 
sity of  the  case,  as  there  was  no  breach  on  either  side  before 
the  injunction,  so  there  could  be  none  after.  What  had  hap- 
pened was  a  dissolution  of  the  contract  by  the  sovereign  power 
of  the  State,  rendering  performance  on  either  side  impossible. 
And  this  result  was  within  the  contemplation  of  the  parties, 
and  must  be  deemed  an  unexpressed  condition  of  their  agree- 
ment. One  party  was  a  corporation.  It  drew  its  vitality  from 
the  grant  of  th6  State,  and  could  only  live  by  its  permission. 
It  existed  within  certain  defined  limitations,  and  must  die 
whenever  its  creator  so  willed.  The  general  agent  who  con- 
tracted with  it  did  so  with  knowledge  of  the  statutory  condi- 
tions, and  these  must  be  deemed  to  have  permeated  the  agree- 
ment, and  constituted  elements  of  the  obligation.  {People 
V.  Security  Life  Ins.  Co.,  78  N.  T.  116.)  Then,  too,  the  subject- 
matter  of  the  contract  was  that  of  skilled  personal  services  to  be 
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rendered  by  one  and  received  by  the  other.  It  was  inherent  in 
the  bargain  that  a  substituted  service  would  not  answer.  The  com- 
pany were  not  bound  to  accept  another's  performance  instead  of 
the  chosen  agent's,  nor  was  he  in  turn  bound  to  work  for  some 
other  master.  The  contract  in  its  own  nature  was  dependent 
upon  the  continued  life  of  both  parties.  With  the  natural 
death  of  one,  or  the  corporate  death  of  the  other,  the  contract 
must  inevitably  end.  So  that,  in  its  own  inherent  nature,  by 
the  unexpressed  conditions  subject  to  which  it  was  made,  and 
by  the  decree  enjoining  both  parties  at  the  same  moment  from 
further  performance,  the  contract  was  terminated  and  no  breach 
existed. 

It  is  easy  to  see  how  the  situation  of  Mix  differs  from  that 
of  the  policy-holders.  We  held  in  the  Security  case  that  the 
latter  were  creditors  and  stood  upon  a  breach  of  their  con- 
tract ;  but  that  breach  was  not  the  dissolution  of  the  company. 
It  ante-dated  such  dissolution  and  was  the  prior  cause,  of  which 
the  latter  was  the  consequence.  The  reserve  required  by  law 
was  essential  to  the  safety  of  the  policy-holders.  A  covenant 
to  maintain  it  was  implied  in  every  contract  of  insiintnce. 
That  covenant  the  company  broke  by  its  own  neglect,  for 
which  it  alone  was  assumed  to  be  responsible.  The  State 
found  these  contracts  broken  and  for  that  reason  interfered,  and 
when  its  decree  of  dissolution  came  it  had  to  deal  with  broken 
contracts  and  treated  them  as  it  found  them.  The  same  dis- 
tinction explains  the  English  cases  which  were  commended  to 
our  careful  attention.  {Yelland^s  Oase^  L.  R.,  4  Eq.  360; 
ClarMs  Case,  L.  R.,  7  Eq.  550 ;  LogarCa  Cme^  L.  R.,  9  Eq. 
149 ;  Madure^s  Casey  L.  R.,  5  Ch.  App.  737 ;  Dean  cfe  QiL- 
hert^s  Case^  Law  Jonr.,  41  Ch.  [N.  S.]  476.)  In  all  of  them  the 
companies  stopped  payment  before  any  intervention  of  the  law, 
and  this  being  done  by  open  and  public  notice^  amounted  to  a 
voluntary  refusal  of  performance,  and,  therefore,  a  breach  of 
contract,  established  before  the  winding  up  orders  were  made 
and  the  liquidators  appointed.  When  the  court  interfered  it 
found  broken  contracts  and  a  liability  for  a  breach  already 
existing,  and  dealt  with  what  it  found.     It  did  not  itself  break 
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what  was  already  broken.  Still  another  class  of  cases  is 
obviously  different.  {People  v.  NaUonal  Trust  Co.,  82  N. 
T.  283.)  They  are  such  as  affect  property  rights  and  survive 
the  death  of  the  parties.  Performance  can  be  made  by 
assignees  or  successors,  and  nothing  in  the  essence  of  the  agree- 
ment depends  upon  the  life  of  the  parties,  or  forbids  its  com- 
plete execution  by  others.  And  in  all  of  the  cases  thus  cited 
there  was  no  incapacity  affecting  both  parties  alike.  The  one 
suing  for  a  breach  was  free,  so  far  as  he  was  concerned,  to 
offer  performance,  and  had  the  necessary  ability.  He  could 
thus  put  his  adversary  in  the  wrong,  while  here  the  same 
blow,  at  the  same  instant,  stopped  performance  on  both  sides 
and  made  it  illegal  on  the  part  of  either. 

But  exactly  at  this  point  the  learned  counsel  for  the  appellant 
interposes  a  proposition  which  presents  a  diflSculty.  Practically 
conceding  most  that  we  have  said,  he  insists  that  the  contract 
is  only  dissolved  when  its  destruction  comes  from  an  outside 
and  independent  force,  operating  separately,  and  not  occasioned 
directly  or  indicectly  by  the  act  or  omission  of  the  party  plead- 
ing it  as  an  exc]^se.  In  other  words  such  party  must  be  inno- 
cent and  blameless  in  respect  to  the  vis  tnajor  which  dissolves 
the  contract,  and  if  not  so,  cannot  plead  as  an  excuse  what 
practically  is  his  own  fault  and  act.  And  our  attention  is 
directed  to  this  feature  as  characterizing  the  cases  in  which  the 
agreements  were  held  to  have  been  ended.  They  are  grouped 
in  the  appellant's  points  and  need  not  to  be  repeated.  He  has 
stated  their  purport  correctly.  In  all  of  them  both  parties 
were  innocent  of  and  blameless  for  the  outside  and  independent 
agency  which  dissolved  the  contract.  And  the  argument  is  now 
pressed  that  in  the  present  case  the  company  was  not  only  not 
blameless  for  its  dissolution,  but  that  resulted  from  its  own  acts 
or  omissions,  was4irectly  caused  by  them,  and,  therefore,  such 
dissolution  must  be  deemed  its  own  act,  which  it  cannot  plead 
as  an  excuse.  This  leads  to  the  inquiry  whether  the  company 
was  so  the  responsible  cause  of  the  action  of  the  State  as  to 
make  the  dissolution  its  own  act. 

The  answer  is  that  no  such  fact  is  shown,  nor  is  it  a  neces- 
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sary  inference  from  the  facts  which  do  appear.  The  judgment 
of  dissolution  is  not  here.  We  only  know  from  the  stipulation 
of  the  parties  that  the  company  was  organized  under  chapter 
902  of  the  Laws  of  1869,  and  that  the  superintendent  of  insur- 
ance made  the  certificate  provided  for  in  section  7  of  said  act, 
and  the  attorney-general  thereupon  commenced  the  action  for 
dissolution.  The  superintendent  probably  acted  because  the 
company's  reserve  had  fallen  below  the  lawful  and  safe  level. 
Perhaps  we  ought  to  presume  as  much  as  that,  but  if  so,  the 
result  may  have  happened  from  causes  beyond  the  company's 
control  and  without  its  fault.  It  was  its  duty  to  invest  the 
reserve  and  keep  it  interest-bearing.  It  may  have  done  so  with 
entire  prudence  at  the  time,  and  in  strict  accordance  with  the 
law,  and  then  all  values  have  so  shrunk  and  dwindled  from 
commercial  causes  as  to  have  impaired  the  reserve.  In  such 
case  the  dissolution  would  have  come  from  outside  and  foreign 
forces,  operating  independently  and  both  beyond  control.  If 
it  be  said  the  company  was  still  the  indirect  cause  of  the  disso- 
lution since  it  made  the  investments  and  failed  to  repair  and 
strengthen  them  to  the  legal  Umit,  the  answer  may  be  that  it 
could  not  do  it.  The  rule  must  not  be  pushed  to  an  extreme. 
Thus,  in  the  case  of  the  sailor  having  a  running  contract  for 
service  with  the  ship-owner,  and  sent  home  by  a  naval  court  as 
a  witness  against  the  captain  for  shooting  one  of  the  crew,  and 
unable  to  return  to  the  ship  after  the  trial,  and  whose  contract 
was  held  to  be  dissolved  {Melville  v.  De  Wolf^  4  E.  &  B.  844), 
similar  suggestions  might  have  been  made.  It  could  have 
been  said  that  it  was  lus  duty  to  return  to  the  ship,  but  that 
such  return  had  become  impossible,  without  his  fault,  or  that 
of  the  sliip-owner,  was  held  sufficient.  Then,  too,  it  could  have 
been  argued  that  if  the  sailor  had  not  been  present  at  and  seen 
the  murdCT,  which  was  his  voluntary  act,  and  which  he  might 
have  avoided,  the  law  would  not  have  sent  him  home.  Of 
course  nobody  thought  of  pushing  the  rule  to  such  an  extreme ; 
nor  must  it  be  done  here.  The  sailor  was  not  bound  to  foresee 
that  his  innocent  and  blameless  presence  at  the  scene  of  the 
murder  would  involve  a  dissolution  of  his  contract  through  the 
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intervention  of  the  law ;  nor  the  company  that  its  investments, 
honestly  and  prudently  made,  would  shrink  beyond  repair,  and 
bring  down  a  dissolution  by  the  State.  If,  in  sach  case,  in 
some  sense,  such  dissolution  may  be  deemed  the  act  of  the 
company ;  in  a  similar  sense,  and  through  the  same  mode  of 
reasoning,  we  might,  in  a  case  of  master  and  servant,  trace  the 
death  of  the  former  to  his  own  negligence  in  eating  or  drink- 
ing, or  exposure  to  heat  and  cold,  and  so  determine  his  non-  ^ 
performance  to  be  inexcusable,  and  to  draw  after  it  damages 
for  a  breach.  As  it  is  thus  evident  that  a  man  may  be,  in 
some  sense,  the  occasion,  or  even  the  indirect  cause  of  his  own 
death,  and  in  the  same  sense  blamable  for  it,  without  its  being, 
in  a  legal  sense,  and  considered  as  a  vis  major^  his  own  act ;  so  a 
corporation  may  be  said,  through  the  conduct  of  its  officers,  to 
have,  in  some^sort,  occasioned  its  own  corporate  death,  while  yet 
•  it  would  remain  true  that  its  dissolution  by  the  independent 
force  of  the  State  would  be  not  its  own  act ;  not  at  all  the' 
product  of  its  own  volition ;  and  not  a  breach  by  it  of  its  con- 
tracts previously  unbroken.  Especially  is  this  true  as  between 
the  company  and  its  own  officers  contracting  with  it.  One  of 
these  may  be  innocent  himself  of  any  wrongful  act  or  neglect, 
and  yet  it  is  inherent  in  the  nature  of  his  contract  that  he 
takes  the  risk  of  such  act,  or  neglect,  on  the  part  of  the  other 
officers,  as  may  tend,  under  the  law,  to  produce  a  dissolution, 
if  such  dissolution  in  fact  occurs.  That  possibility  entered  into 
his  contract,  when  made,  and  belonged  to  it  as  an  inevitable 
condition,  for  its  complete  performance  depended  upon  the 
corporate  Hfe,  and  that  under  the  law  upon  the  fulfillment  of 
the  law's  conditions.  In  the  event  of  such  corporate  death  the 
motive  of  the  State,  or  the  ground  of  its  act  is  wholly  imma- 
terial. Its  risk  was  upon  the  contractor,  whatever  its  cause 
or  occasion ;  and,  however  it  may  have  been  provoked  or 
induced,  it  must  be  deemed  the  act  of  the  State,  and  not  of  the 
corporate  body.  And  it  is  the  independent  act  of  the  State, 
for  although  the  reserve  may  have  fallen  below  the  prescribed 
level,  a  dissolution  is  not  the  necessary  consequence.  That 
may  follow,  or  may  not  follow.     The  superintendent  of  insur- 
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ance  may  make  the  certificate  which  sets  the  law  in  motion,  or 
may  withhold  it.  The  matter  lies  within  his  sole  discretion 
and  control.  He  may  act  or  not,  as  he  chooses ;  but  if  he 
does  it  is  his  act,  and  not  the  company's ;  dependent  wholly  on 
his  volition  and  not  on  that  pf  the  corporation ;  an  independ- 
ent agency  guided  by  its  own  motives,  and  not  the  act  of  the 
company  producing  its  own  death. 

If  it  be  asked  where  this  doctrine  leaves  the  policy-holders, 
and  their  claims  for  breach  of  contract,  the  answer  is  two-fold. 
Where  the  dissolution  follows  an  impaired  reserve,  their  con- 
tracts,  as  we  have  already  said,  were  broken  by  the  company 
before  the  State  interposed.  But  their  rights  go  much  deeper 
than  tliat.  For  while  in  the  Security  case^  we  put  those  rights 
upon  the  ground  of  breach  of  contract,  we  did  not  at  all  decide 
that  there  was  no  other.  If  the  State  had  dissolved  this  com- 
pany while  its  contracts  with  the  policy-holders  were  entirely 
unbroken,  and  by  an  exercise  of  sovereign  power  founded 
upon  motives  of  public  policy,  we  should  still  recognize  and 
enforce  the  rights  of  policy-holders  on  a  different  ground.  The 
assets  to  be  distributed  would  be  the  reserve  or  so  much  of  it 
as  remained.  That  reserve,  as  we  showed  in  the  Security  caae^ 
is  made  up  of  the  excess  of  premiums  paid  by  the  policy-hold- 
el's  in  the  earlier  years  of  their  policies  beyond  the  real  cost  of 
insui-ance  to  enable  them  to  be  carried  in  later  years  when  the 
risk  should  be  greater.  Practically,  therefore,  at  the  date  of 
dissolution  the  reserve  represents  the  earnings  of  the  policies 
and  the  contributions  of  the  policy-holders.  And  as,  in  the 
case  of  contracts  for  personal  services  dissolved  without  fault 
by  death  or  the  act  of  the  law,  the  contract  is  apportioned,  and 
the  ser^''ant  entitled  to  his  actual  earnings  to  the  date  of  disso- 
lution, so  the  policy-holders  would  be  entitled  to  the  just  earn- 
ings of  their  policies  to  the  same  date,  and  have  an  undoubted 
equity  upon  the  assets.  What  they  paid  in  excess  and  in  ad- 
vance was  held  by  the  company  to  some  extent  as  their  tnistee 
and  for  their  benefit,  and  when  it  is  dissolved  they  have  a  claim 
upon  the  assets  in  the  nature  of  an  equitable  ownership  which 
gives  them  a  i-ight  beyond  that  of  mere  creditors  seeking  dam- 


1883.]  WiNNB  et  al.  v.  NiAaARA.  Pirb  Ins.  Co.  185 


Statement  of  case. 


ages  for  a  breach  of  contract.  To  make,  and  to  carry  out  con- 
tracts of  insurance ,18  the  very  object  of  the  corporation,  and  the 
sole  purpose  of  and  excuse  for  its  existence.  The  State  gives 
it  life  for  that  end,  and  takes  it  away  when  the  result  is  not 
reached.  It  watches  it  during  life  to  see  that  it  fulfills  the  pur- 
pose for  which  it  was  created,  and  buries  it  when  that  purpose 
&ils.  And  as  in  the  creation  of  the  company,  and  in  its  super- 
vision and  control  the  rights  of  the  policy-holders  and  their  safety 
are  the  paramount  considerations,  so  they  remain  paramount 
when  corporate  death  is  inflicted.  The  blow  is  struck  in  their 
interest,  and  their  equitable  claim  upon  the  assets  is  evident  and 
strong.  In  distributing  such  assets  a  court  of  equity  may  and 
must  give  heed  to  equitable  considerations.  The  claimant  is  not 
suing  the  company  at  law,  for  the  corporation  is  dead.  He  comes 
in  collision  with  the  policy-holders  in  equity ;  and  while  he  is 
found  to  have  not  even  a  just  debt  for  damages  because  of  his 
relation  to  the  company  and  the  nature  of  his  contract,  and 
therefore  no  shadow  of  an  equity  against  the  assets,  the  policy- 
holders resisting  his  claim  are  protected  by  an  equity  not  to  be 
overlooked  or  disregarded. 

Other  considerations  of  very  serious  import  were  adverted 
to  by  the  courts  below,  which  we  need  not  here  discuss.  What 
has  been  said  sufficiently  indicates  our  opinion  that  no  error 
was  committed  in  rejecting  the  claim  of  the  general  agent. 

The  order  should  be  affirmed. 

All  concur. 

Order  affirmed. 


( 


Hbnby  W.  WmNB  et  al.,  Respondents,  v.  The  Niaoaba  Pieb 

Ihsubanob  Oompant,  Appellant.  fisi  45 

Where  a  letter  of  inBtractions  from  a  principal  to  his  agent  ii  equivocal,  and 
fairlj  Bosceptible  of  different  interpretations,  and  the  agent  in  fact  is  mis- 
led, and  adopts  and  follows  one  while  his  principal  intended  another,  the 
latter  is  bound  and  the  agent  exonerated. 

SiCKELS  —  Vol.  XLVI.        24 
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Where  hj  a  policy  of  insurance  issued  to  the  owner  of  mortgaged  property, 
the  loss,  if  any,  is  made  payable  to  the  mortgagee  to  the  extent  of  his 
mortgage  interest,  the  owner  and  the  mortgagee  may  properly  be  joined 
as  plaintiffs  in  an  action  upon  the  policy. 

In  an  action  upon  an  alleged  contract  of  insurance  it  appeared  that  F.,  a 
general  agent  of  the  defendant,  authorized  to  bind  the  company  by  his 
contracts  in  the  first  instance,  had  insured  a  building  on  property  belong- 
ing to  plaintiff  H.  W.  W.,  for  several  years  to  the  amount  of  $2,000,  the 
policies  being  each  for  one  year.  The  last  policy  expired  July  1, 1876. 
Defendant,  in  accordance  with  its  usual  custom,  sent  to  F.,  in  June  pre- 
ceding, a  paper  called  an  "  expiration  sheet,"  showing  the  policies  expir- 
ing in  July  ;  opposite  the  policy  in  question  was  written  the  word  "  drop." 
Thereupon  F.  agreed  to  reinsure  the  building  for  $1,000.  A  policy  was 
written  by  F.  who  directed  it  to  be  reported  to  defendant  and  it  was  en- 
tered by  his  derk  in  the  register  of  completed  contracts,  but  before  de- 
livery the  building  was  burned.  F.  had  been  accustomed  to  give  the  in- 
sured credit  for  premiums  and  to  hold  the  policies  until  called  for.  Held, 
that  the  circumstances  authorized  an  inference  that  the  parties  intended 
the  new  policy  to  be  for  the  same  time  and  at  the  same  rate  of  premium 
as  the  policy  which  had  just  expired,  the  two  differing  only  in  amount ; 
that,  therefore,  a  finding  that  the  minds  of  the  parties  met  and  a  com- 
pleted contract  of  insurance  was  entered  into  was  justified  ;  also,  that 
the  word  "  drop  "  was  not  an  absolute  prohibition  against  any  insurance, 
but  authorized  the  construction  put  upon  it  by  F.,  that  the  risk  was  to  be 
reduced. 


(Argued  December  18, 1882;  decided  January  23, 1883.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  November  23,  1881,  which  affirmed  a  judgment  in  favor 
of  plaintiffs,  entered  upon  a  verdict. 

This  action  was  upon  an  alleged  contract  of  insurance. 

For  some  years  previous  to  July  1,  1876,  defendant  had  in- 
sured a  hotel  known  as  the  "  Eagle  Hotel,"  belonging  to  plaint- 
iff, Henry  W.  Winne,  upon  which  was  a  mortgage  executed 
by  him  to  his  co-plaintiff,  Benjamin  J.  Winne.  The  policies 
were  each  for  one  year  and  for  $2,000 ;  the  last  one  expired  at 
the  date  above  mentioned.  The  policies  were  issued  by  one 
Fredenburgh,  a  general  agent  of  the  defendant^  who  was  in- 
trusted with  blank  forms  of  policies  executed  by  defendant's 
officers,  and  was  authorized  to  make  contracts  of  insurance,  the 
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company  reserving  the  right  to  cancel  and  terminate  the  rist. 
In  June,  1876,  defendant,  in  accordance  with  its  usual  custom 
each  month,  sent  to  Fredenburgh  a  paper  called  an  "  expira- 
tion sheet "  containing  the  policies  issued  by  him  which  ex- 
pired in  July.  Opposite  the  entry  of  plaintiflPs  policy  thereon 
was  written  the.  word  "drop."  Shortly  after  July  1,  1876, 
Fredenburgh  told  plaintiff  that  he  had  received  a  letter  from 
defendant  to  the  effect  that  it  would  not  carry  as  large  an 
amount  as  $2,000,  and,  as  he  testified,  showed  to  them  the  word 
"  drop  "  on  the  expiration  sheet.  It  was  thereafter  agreed  that 
defendant  would  reinsure  for  $1,000  and  Fredenburgh  agreed 
to  issue  a  policy.  A  policy  was  filled  out  by  his  clerk  under  ' 
his  directions  for  that  amount,  which  was  entered  in  the  reg- 
ister of  policies  issued,  and  report  thereof  was  made  to  de- 
fendant. Fredenburgh  had  been  accustomed  to  give  Winne 
(the  owner)  credit  for  insurance  and  to  hold  the  policies  until 
called  for.  The  next  day  after  such  agreement  was  made 
the  hotel  was  destroyed  by  fire. 

John  J.  Idnson  for  appellant.  There  was  never  any  con- 
tract completed  between  the  parties.  {BenUey  v.  Columbia 
Ins.  Co.,  17  N.  T.  421 ;  Wood  on  Fire  Ins.  15,  16-23  ;  May 
on  Ins.  52-57 ;  Wood  v.  Poivghkeepsie  Mut.  Ins.  Co.,  32  N. 
T.  619 ;  Trustees  of  First  Bap.  Chwrch  of  BUyn  v.  B'klyn 
F.  Ins.  Co.,  19  id.  305 ;  28  id.  153 ;  Tyler  v.  N.  A.  F.  Ins. 
Co.,  4  Kob.  451 ';  De  Oraoe  v.  Met.  Ins.  Co.,  61  N.  T.  602 ; 
Si/rohn  v.  H.  Ins.  Co,,  37  Wis.  625 ;  Sargent  v.  Nat.  F  Ins. 
Co.,  86  N.  Y.  ^% ;  Gardner  v.  Ram.  Ins.  Co.,  33  id.  421 ; 
Hughes  v.  Merc.  Ins.  Co.,  55  id.  265  ;  Sandford  v.  Trust  F. 
Ins\  Co.,  11  Paige,  547;  CJiase  v.  Ham.  Ins.  Co.,  20  N.  T. 
52 ;  Meade  v.  Westchester  Ins.  Co.,  3  Hun,  608 ;  Maokey  v. 
Mut.  Ben.  L.  Ins.  Co.,  103  Mass.  78;  Orient  Ins.  Co.  v. 
WrigU,  23  How.  [II.  S.]  401 ;  Oceam,  Ins.  Co.  v.  Carrington, 
3  Conn.  357 ;  Rogers  v.  Charter  Oak  L.  Ins.  Co.,  41  id.  97 ; 
Lmdauer  v.  Dd.  Mut.  Safety  Ins.  Co.,  13  Ark.  461 ;  Cotton 
States  L.  Ins.  Co.  v.  Scurry,  50  Ga.  48 ;  Winneshiek  Ins.  Co. 
V.  HoUgrafe,  53  IlL  516 ;    WalUngf&rd  v.  Hom^  Ins.  Co.j  30 
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Mo.  46 ;  Orogkim  v.  N,  Y.  Underwriters^  Agency y  53  Ga. 
109 ;  Christie  v.  NoHh  British  Ins.  Co.,  3  C.  C.  S.  360 ; 
Tromi  V.  Holland  Pwrohase  Ins.  Co.,  62  N.  Y.  698 ;  EUis  v. 
Alhamy  City  Ins.  Co.,  50  id.  402  ;  AngeU  v.  Hartf.  Ins.  Co., 
59  id.  171 ;  Audubon  v.  Esccdsior  Ins.  Co.,  27  id.  216.)  Even 
if  the  verbal  agreement  had  been  complete  Fredenbnrgh 
conld  not  have  bound  the  defendant  under  the  circumstances 
of  this  case.  {Johnson  v.  Jones,  4  Barb.  373;  Stainer  v. 
Lysen,  3  Hill,  279;  Bcmorgee  v.  Hovey,  5  Mass.  26,  27, 
Sanford  v.  Handy,  23  Wend.  260 ;  Bank  v.  Aymar,  3 
Hill,  262 ;  Dunlap's  Paley  on  Agency,  200 ;  Ewell's  Evans 
on  Agency,  102 ;  Ins.  Co.  v.  WiUkinson,  13  Wall.  22 ;  U. 
S.  V.  WiUiains,  1  Ware,  181 ;  Mech.  Bk  v.  N.  Y.  &  N. 
H,  E.  R.  Co.,  3  Kern.  599 ;  Pole  v.  Leask,  9  Jur.  [N.  8.] 
829 ;  Vail  v.  Judsan,  4  E.  D.  Smith,  165  ;  Walsh  v.  Hartf. 
F.  Ins.  Co.,  73  N.  Y.  5 ;  Claa^k  v.  Met.  B'k,  3  Duer,  248; 
Story  on  Agency,  §  127 ;  Howard  v.  Braithwaite,  1  Ves.  & 
B.  209  ;  Stainer  v.  Tysen,  3  Hill,  279 ;  Barnard  v.  Wheeler, 
24  Me.  279 ;  Marvin  v.  Un.  L.  Ins.  Co.,  85  K  Y.  278 ; 
Alexander  v.  Caldwell,  83  id.  480.)  There  was  sufficient  notice 
to  put  a  third  person  upon  inquiry.  (  Williamson  v.  Brown, 
15  N.  Y.  364 ;  Whitehead  v.  Bonhevir,  1  You.  &  Coll.  Exch. 
303  ;  How.  Ins  Co.  v.  Halsey,  4  Sandf .  577 ;  Baker  v.  jBZm, 
39  N.  Y.  74 ;  Wade  on  Notice,  292 ;  Reed  v.  Oarmon,  50  N. 
Y.  345.)  It  is  no  excuse  for  the  plaintiffs  if,  as  they  contend, 
they  did  not  carefully  examine  the  notice  in  question.  {Upton 
v.  Trihilcock,  91  U.  S.  50 ;  HiU  v.  8.  B.  <&  If.  Y.  Ry.,  73 
N.  Y.  361 ;  Oemumia  Ins.  Co.  v.  M.  <&  C.  Ry.,  72  id.  90 ; 
Gallup  V.  Dederer,  3  T.  &  C.  710.)  If  Fredenburgh  not  only 
informed  the  plaintiff  of  the  existence  of  a  limitation  on  his 
powers,  but  also  misstated  the  extent  of  the  limitation,  the 
defendant  is  not  bound  by  such  misstatement.  {MecK^  B*k  v. 
N.  Y.  <&  N.  H.  R.  R.  Co.,  3  Kern.  632 ;  Stringham  v.  ^, 
Nicholas  Ins.  Co.^  3  Keyes,  280 ;  4  Abb.  Ot.  App.  Dec.  315  ; 
Gould  V,  Town  of  Sterling,  23  N.  Y.  463 ;  Howard  v.  Norton, 
65  Barb.  161.)  There  is  a  misjoinder  of  parties  plaintiff. 
{Ma/nn  v.  Herhvmer  Ins.  Co.,  4  Hill,  187 ;  Howard  y.  Albany 
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Ins.  Oo,y  3  Denio,  305  ;  Murdook  v.  Chenomgo  Co,  MuL  Ins. 
Co,y  2  N.  T.  210 ;  Jones  v.  Felch^  3  Bosw.  63 ;  Emary  v. 
Ershinej  66  Barb.  9 ;  Boyton  v.  C.  (&  E  M,  Ins,  Co,^  16  id. 
264.)  A  mortgagee  may  maintain  the  action  alone.  {Petney 
V.  G.  F.  Ins.  Co.y  65  N.  Y.  6 ;  Frinh  v.  Hampden  Ins.  Co., 
1  Abb.  [N.  S.l  34:3;  Ghrosvenor  y.  Atlantic  Ins.  Co.y  17  N. 
Y.  391 ;  Hipley  v.  Astor  Ins.  Co.,  17  How.  Pr.  444 ;  Dakin 
V.  L.  L.  &  Q.  Ins.  Co.,  77  K  Y.  600.) 

J.  Newton  Fiero  for  respondents.  Fredenburgh,  the 
general  agent  of  the  defendant,  did  in  fact  insure  the  hotel 
property  in  the  defendant  for  $1,000.  {Audubon  v.  Excelsior 
Ins.  Co.,  27  N.  Y.  216.)  It  was  within  the  business  and  scope 
of  his  general  agency  to  contract  for  and  issue  policies  of  insur- 
ance binding  on  defendant,  and  persons  dealing  with  him  had 
a  right  to  accept  and  act  upon  his  own  interpretation  of  private 
and  ambiguous  instructions  from  his  principal  even  if  com- 
municated to  them.  {North  River  B^k  v.  Aymar,  3  Hill, 
266.)  TJie  statements  of  the  agent  are  part  of  the  resgestai2in'dL 
as  such  binding  on  the  principal.  {President^  etc,,  v.  Comen, 
37  N.  Y.  322;  N.  T.  cfe  N.  H.  Co.  v.  Schuyler,  30  id.  30; 
Merchs.^  B^k  v.  Oriswold,  72  id.  478 ;  Go^dd  v.  Town  of 
Sterling,  23  id.  463  ;  Hern  v.  Nichols,  1  Salk.  289 ;  Albany 
S^vgs  Inst.  v.  Bv/rdick,  87  N.  Y.  46 ;  Bank  v.  Aymar,  3  Hill, 
272 ;  Claflin  v.  Lenheim,  66  N.  Y.  301.)  The  instructions 
being  ambiguous,  the  plaintiff  had  a  right  to  accept  the  inter- 
pretation placed  on  them  by  Fredenburgh  as  an  expert  in  the 
business  of  insurance,  and  defendant  is  bound  by  the  rule  that 
a  promise  is  to  be  taken  most  strongly  against  a  promisor. 
{Barlow  v.  Scott,  24  N.  Y.  40 ;  Hofman  v.  JEina  Ins.  Co., 
32  id.  413  ;  White  v.  Hoyt,  71  id.  505  ;  Herrmaii  v.  Kerch. 
Ins.  Co.,  81  id.  188 ;  Chicago  v.  Sheldon,  9  Wall.  50  ;  1  Wait's 
Actions  and  Defenses,  228 ;  Story  on  Agency,  §§  74,  75,  82.) 
The  construction  of  the  word  "  drop,"  as  to  whether  it  was  a 
direction  not  to  insure  for  so  large  an  amount  or  not  to  insure 
at  all,  was  properly  submitted  to  the  jury.  (Story  on  Agency, 
§  75 ;   McMorris  v.  Simpson,  21  Wend.  610 ;  Gardner  v. 
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Clark,  35  Barb.  551 ;  Earris  v.  JV.  R.  H.  Co.,  20  K  T.  239 ; 
Ma/rtin  v.  Cope,  23  id.  183 ;  PiMey  v.  Olena  FaUa  Ins.  Co.j 
65  id.  17;  Whiter.  Hoyt,^  id.  505.)  The  plaintiflEs  were 
properly  joined  in  this  action.  (Code,  §§  446,  448 ;  Boynton 
V.  Clinton  a/nd  Essex,  16  Barb.  254 ;  Ervnis  v.  Hanomr  Ins. 
Co.,  3  BoBw.  576;   Lasher  v.  N.  W.  Ins.  Co.,  18  Hun,  101.) 

Andbkws,  Ch.  J.  The  jury  found  that  there  was  an  uncon- 
ditional agreement  on  the  part  of  Fredenburgh,  to  reinsure  to 
the  amount  of  $1,000,  and  the  claim  of  the  defendant  that 
there  was  no  completed  contract  of  insurance,  rests  upon 
the  fact  that  the  rate  of  premium  and  the  duration  of  the 
risk,  were  not  specified  when  the  agreement  was  made. 
There  can  be  no  doubt  that  these  are  essential  elements  of  a 
contract  of  insurance,  and  if  there  was  no  meeting  of  minds 
of  the  parties  upon  these  particulars,  the  contract  of  in- 
surance was  not  consummated,  and  the  matter  stood  as  a 
mere  negotiation,  incomplete,  and  imposing  no  obligation 
upon  either  party.  The  claim  that  there  was  no  consensu^ 
of  the  parties  upon  these  points,  rests  upon  the  fact  that 
no  words  passed  between  them  in  respect  to  the  time  or  rate 
of  insurance,  when  the  alleged  contract  was  made.  But  this 
was  unnecessary,  provided  the  jury  were  authorized  from  the 
circumstances  of  the  transaction,  to  infer  that  the  parties  in- 
tended that  the  new  policy  should  be  issued  for  the  same  time, 
and  at  the  same  rata  of  premium  as  the  policy  which  had  just 
expired.  There  was  an  express  agreement  as  to  the  subject- 
matter  of  the  insurance,  the  parties,  the  risk  and  the  amount. 
The  negotiation  referred  to  a  new  insurance  for  $1,000  on  the 
same  buildini^  insured  by  the  previous  policy,*  and  in  the  same 
company.  In  the  absence  of  negative  words,  it  is  a  reasonable 
inference  that  the  parties  also  understood  that  the  new  insur- 
ance was  to  be  for  the  same  time  and  at  the  same  rate  of  pre- 
mium as  the  prior  one,  differing  only  in  amount.  The  policy 
prepared  by  the  agent  after  the  negotiation  for  the  new  policy, 
specified  the  same  rate  of  premium  as  the  prior  one,  and  was  • 
for  the  usual  time  of  one  year:     Wo  think  the  jury  were  au- 
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thorized  to  find  that  the  minds  of  the  parties  met  as  to  all  the 
essentia]  terms  of  the  contract,  and  that  there  was  a  completed 
contract  of  insurance  between  Fredenbnrgh  and  the  plaintiff 
Henry  W.  Winne. 

The  remaining  question  on  the  merits,  arises  upon  the  de- 
fendant's claim  that  Fredenburgh  had  no  authority  to  insure 
the  Eagle  Hotel  property,  and  that  this  was  known  to 
Winne  when  the  alleged  contract  was  made.  It  is  admitted 
that  Fredenburgh  was  the  general  agent  of  the  defendant 
at  Kingston,  at  the  time  of  the  transaction.  He  was  in- 
trneted  with  blank  forms  of  policies  of  the  defendant,  signed 
by  its  officers,  and  was  authorized  to  bind  the  company  by 
his  contracts  in  the  first  instance,  the  company  reserving  the 
right  to  cancel  policies  issued  by  him,  and  terminate  the  risk. 
Under  this  general  authority,  Fredenburgh  had  insured  the 
Eagle  Hotel  property  in  the  defendant's  company  for  several 
years,  to  the  amount  of  $2,000,  the  last  policy  for  that  amount 
expiring  July  1,  1876.  The  alleged  limitation  of  his  author- 
ity to  insure  the  Eagle  Hotel  property,  is  contained  in  a  paper 
called  an  "  expiration  sheet,"  sent  by  the  company  to  Freden- 
burgh, according  to  its  usual  custom,  showing  the  policies 
which  would  expire  during  the  month  ensuing  that  in  which 
it  was  sent,  and  containing  notations  opposite  each  risk.  The 
particular  sheet  now  in  question,  was  sent  in  June,  1876,  and 
contained  a  list  of  seven  policies,  issued  at  his  agency,  which 
would  expire  in  July.  Opposite  the  policy  on  the  Eagle  Hotel 
property  was  the  word  "drop,"  and  opposite  the  others  the 
word  "  renew."  Whether  this  expiration  sheet  was  seen  by 
Winne  before  he  made  the  agreement  with  Fredenburgh  for 
the  policy  now  in  question,  was  a  subject  of  controversy  on 
the  trial.  But  assuming  that  it  was  exhibited  to  and  read  by 
Winne  before  that  time,  so  that  he  is  chargeable  with  notice 
of  its  contents,  we  are  nevertheless  of  opinion  that  the  lan- 
guage used  was  not  equivalent  to  an  absolute  instruction  to 
Fredenburgh  not  to  insure  the  Eagle  Hotel  property  for  any 
amount,  and  that  an  insurance  of  the  property  by  him  for  a 
smaller  sum,  was  not  prohibited. 
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The  evidence  tends  to  show,  and  the  jury  have  found  that 
the  agent  so  interpreted  the  instruction.  The  prior  policy  was 
in  fact  dropped.  The  risk  was  reduced  in  amount.  The  agent 
prepared  the  new  policy,  directed  it  to  be  reported  to  the  com- 
pany, and  it  was  entered  by  the  clerk  in  the  register  of  com- 
pleted contracts.  The  word  "  drop  "  in  the  expiration  sheet,  to 
say  the  least,  was  ambiguous  and  equivocal,  and  the  principle 
applies  that  a  letter  of  instruction  from  a  principal  to  an  agent, 
should  be  expressed  in  clear  language,  and  that  if  not  expressed  in 
^^plain  and  unequivocal  terms,  but  the  language  is  fairly  suscepti- 
ble of  different  interpretations,  and  the  agent  in  fact  is  misled 
and  adopts  and  follows  one,  while  the  principal  intended  another, 
then  the  principal  will  be  bound,  and  the  agent  will  be  exon- 
erated." (Story  on  Agency,  §  74.  See,  also,  Herrman  v.  Mer- 
charUa'  Ins.  Oo.,  81  N.  T.  188 ;  37  Am.  Rep.  488.)  In  the  ab- 
sence of  special  limitation,  the  authority  of  Fredenburgh  to 
make  the  contract  in  question  is  unquestionable.  The  limita- 
tion proved,  simply  prohibited  the  renewal  of  the  existing  risk, 
or  an  equivalent  insurance.  Winne  had  a  right  to  put  this 
interpretation  upon  the  instruction.  If  the  company  intended 
to  decline  any  insurance  on  the  property,  it  should  have  said 
so.  It  cannot  in  justice  defeat  the  contract  in  question  by  put- 
ting an  interpretation  upon  its  instructions,  at  variance  with 
that  of  its  agent  and  Winne,  and  of  which  the  language  was 
clearly  capable. 

The  remaining  question  is  whether  a  joint  action  lies  in 
favor  of  the  plaintiffs.  The  plaintiff  Henry  W  Winne  was 
the  owner  of  the  property  insured,  and  the  plaintiff  Benjamin 
J.  Winne  was  mortgagee.  The  policy  contains  the  clause, 
"  loss,  if  any,  payable  to  Benj.  J.  Winne,  to  the  extent  of  his 
mortgage  interest  therein."  We  think  a  joint  action  is  proper. 
The  plaintiffs  have  a  common  interest  in  enforcing  the  con- 
tract. The  plaintiff  Henry  W.  Winne  has  no  adverse  interest 
to  that  of  his  co-plaintiff.  The  fund  is  applicable,  fii*st  upon 
the  mortgage  debt,  and  when  that  is  paid,  the  balance  belongs 
to  the  mortgagor.  It  is  we  think  quite  appropriate,  and  in  ac- 
cord with  the  flexible  rule  of  procedure  now  applied  in  courts 
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of  justice,  to  allow  persons  situated  as  are  the  plaintifis,  to 
unite  in  maintaining  the  action,  and  the  practice  is  sanctioned 
bj  the  language  of  the  Code,  and  of  adjudged  cases.  (Code, 
§  466;  BoynUm  v.  Cli/nton^  etc.y  Ins.  Co.y  16  Barb.  234:; 
JS/mi^  V.  Ha/rmony  F.  Ins.  Co.,  3  Bosw.  516 ;  Zaaher  v.  North 
Western  Ins.  Go.y  18  Hun,  101.) 

We  find  no  error  in  the  record,  and  the  judgment  should 
therefore  be  affirmed. 

All  concur. 

Judgment  affirmed* 


JoHK  J.   CBbien,  Appellant,  v.  Ohablbs  Jokes,  Assignee, 

etc.,  Bespondent. 

In  an  action  by  a  vendee  of  personal  property  against  his  vendor  for  breach 
of  warranty  of  title,  express  or  implied,  damages  can  only  be  recovered 
for  actual  loss. 

The  plaintiff  in  such  action  must  establish  that  his  vendor  is  without  title  ; 
that  another  is  the  true  owner  ;  and  that  he  has  restored  the  property  to 
such  owner,  that  it  has  been  taken  from  him  under  compulsory  pro- 
ceedings, or  that  he  has  parted  with  money  or  property  in  consequence  of 
a  judgment  obtained  against  him,  or  voluntarily  in  answer  to  a  claim 
made  for  the  property. 

(Argued  December  18,  1882 ;  decided  January  28,  1888.) 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court  of  the  city  of  New  York^  made  December  30,  1880, 
sustaining  exceptions  ordered  to  be  heard  at  first  instance  at 
General  Term,  and  directing  a  new  trial. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

Thomas  O.  Shearmcm  for  appellant.  The  sale  of  a  chattel,  of 
which  the  seller  is  in  possession,  raises  an  implied  warranty  of 
title.    {McCoy  v.  Artchery  3  Barb.  323 ;  DeFreeze  v.  Trumr 
SiOKBLS  — Vol.  XLVL       26 
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per^  1  Johns.  274  ;  Thurston  v.  SpraU,  62  Me.  202 ;  Trigg  r. 
Ferris,  5  Humph.  343 ;  B<^d  v.  Bopst,  2  Dall.  291 ;  Eichholz 
V.  Banister^  17  0.  B.  [N.  S.]  708 ;  Adamson  v.  Jarvis,  12 
Moore,  253 ;  Stoiy  on  Agency,  §  107.)  A  principal  who  ac- 
cepts the  benefit  of  any  act  of  his  agent  ratifies  the  whole  trans- 
action. {Decker  v.  Jvdson,  16  W.  Y.  446 ;  Cobb  v.  Dows,  10 
id.  335  ;  Tv/mer  v.  Bv/rrows,  8  Wend.  144.)  If  the  plaintiff 
had  not  sold  the  iron,  he  would  have  been  entitled  to  recover 
the  full  market  price  as  the  measure  of  damages.  {Simons  v. 
PatcheU,  7  E.  &  B.  568,  672;  Bain  v.  FothergiU,  L.  E., 
7  H.  L.  159,  211.)  Where  the  vendor  contracts  to  sell  prop- 
erty with  knowledge  of  the  facts  which  show  that  he  has  no 
title,  he  is  bound  to  make  good  to  the  vendee  the  loss  also  of 
the  bargain  sustained  by  his  default,  and  this,  whether  he  acted 
in  good  or  bad  faith.  {Mack  v.  Patchin,  42  N.  T.  167,  175  ; 
PumpeUy  v.  Phelps,  40  id.  60 ;  TruU  v.  Granger,  8  id.  115 ; 
Driggs  v.  DwigM,  17  Wend.  171 ;  Giles  v.  (?'  Toole,  4  Barb. 
261.)  If  the  measure  of  damages  was  only  the  price  paid, 
yet  the  defendant  had  nothing  to  do  with  the  profit  the 
plaintiff  made  upon  the  part  resold,  and  would  have  been 
liable  for  the  pro  raJta  price  of  the  seventy-one  tons  which 
he  had  been  deprived  of.  {Bagley  v.  Smith,  10  N.  Y. 
489;  Caapent&r  v.  StihoeU,  11  id.  61 ;  KeUy  v.  N.  T.  C. 
a.  a.  Co.,  24  How.  172.)  A  mere  general  exception  to  a 
direction  to  find  a  verdict  for  the  plaintiff  amounts  to  nothing, 
especially  when  the  defendant  has  moved  to  dismiss  the  com- 
plamt.  {O'NeHl  v.  James,  43  N.  Y.  84,  93;  WinoheU  v. 
Hicks,  18  id.  558  ;  Barnes  v.  Perine,  12  id.  18 ;  MaUory  v. 
Tioga  a.  Co.,  5  Abb.  [N.  S.]  420.)  It  was  not  necessary 
to  prove  eviction  by  judicial  process.  {Bordwett  v.  CoUie,  46 
N.  Y.  496.) 

Jones,  Rosevdt  <&  Cwrley  for  respondent.  Though  in  the 
sale  of  personal  property  in  possession  of  the  vendor  there  may 
be  an  implied  warranty  of  title,  yet  there  can  be  no  recovery 
without  proof  of  actual  damage  or  loss.  {Burt  v.  Dewey,  40 
N.  Y.  483.)    In  an  action  for  a  breach  of  warranty  of  title, 
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the  rule  of  damages  is  the  price  paid  by  the  vendee  with  in- 
terest. {Case  V.  Bally  24  Wend.  102;  JBurt  v.  Dewey,  31 
Barb.  540 ;  Atkins  v.  Sosely,  3  T.  &  C.  322,  328  ;  Armstrong 
V.  Percy,  6  Wend.  536.)  Profits  are  never  allowed.  {BUm^Jv- 
a/rd  V.  Ely,  21  Wend.  342.) 

Danfoeth,  J.  The  action  is  for  breach  of  warranty  of  title 
to  personal  property,  and  stands  on  these  facts :  In  November, 
1873,  the  defendant  having  in  his  possession  certain  "iron 
stills,"  set  in  brick,  undertook  to  dispose  of  them  at  public 
auction  "  for  cash  on  delivery."  The  terms  of  sale  provided 
that  the  articles  should  be  taken  down  by  the  purchaser  and 
weighed  at  his  expense.  They  were  struck  oflF  to  Cassidy,  who 
af terwai-d  transferred  his  interest  under  the  bid  to  Carroll,  and 
he  paid  the  defendant,  as  on  Oassidy's  purchase,  $950.  That 
sum  was  less  than  the  bid  and  was  received  as  partial  payment. 
He  began  to  remove  the  stills,  but  made  delay,  whereupon  the 
defendant  notified  Cassidy  in  writing  "  that  the  goods  pur- 
chased "  by  him  must  be  removed  from  the  premises  at  once, 
and  Cassidy  sent  the  notice  to  Carroll.  The  notice  was  not 
obeyed,  and  on  the  15th  day  of  May,  1874,  the  defendant 
offered  for  sale  at  auction  the  remaining  stills.  They  were  bid 
off  by  the  plaintiff,  and  Carroll  claiming  to  be  the  owner,  the  de- 
fendant said  his  "claim  was  no  good,"  and  thereafter  the 
plaintiff  paid,  according  to  his  bid,  the  sum  of  $1,216.78,  and 
received  the  iron.  He  has  since  sold  it  in  parcels  to  different 
persons  for  an  aggregate  sum  of  $3,077.60,  more  than  half  of 
which  has  been  paid.  A  portion  went  to  Jones,  Henry  &  Co. 
for  $1,992.06,  of  which  they  paid  $840,  but  refuse  to  pay  the 
balance,  viz. :  $1,152.06.n 

The  defendant  requested  the  trial  judge  to  dismiss  the  com- 
plaint upon  the  grounds,  among  others,  ^«^,  that  no  title  vested 
in  Cassidy  under  the  contract ;  second,  that  it  did  not  appear 
that  the  plaintiff  had  sustained  any  damage  or  loss  by  reason  of 
the  alleged  failure  of  title.  The  reqnest  was  denied.  The  de- 
fendant,  having  called  no  witnesses,  further  requested  the  court 
to  charge  that  only  nominal  damages  could  be  allowed,  and  this 
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was  refused.  These  rulings  were  excepted  to  by  defendant* 
The  court  at  plaintiflE's  request  then  directed  a  verdict  for 
him  for  a  sum  equal  to  the  amount  unpaid  by  Jones, 
Henry  &  Co.  with  interest,  viz. :  $1,600.73.  The  defendant 
excepted.  The  exceptions  were  ordered  to  be  heard  in  the 
first  instance  at  the  General  Term,  and  in  the  mean  time  judg- 
ment to  be  stayed.  The  General  Term  has  sustained  the  ex- 
ceptions and  ordered  a  new  trial  The  plaintiff,  upon  the  usual 
stipulation,  appeals  to  this  court. 

The  trial  court  must  have  proceeded  upon  the  ground  that, 
the  title  to  the  stills  passed  out  of  the  defendant  upon  the  sale 
to  Cassidy,  and  that  the  plaintiff  would  be  liable  to  Cassidy's 
vendee,  Carroll,  for  converting  the  property.  The  General 
Term  was  of  the  contrary  opinion,  holding  that  as  the  sale  ta 
Cassidy  was  for  cash  and  the  price  not  paid,  the  title  remained 
in  the  defendant,  and  that  the  notice  given  by  him  implied  a 
demand  to  pay  the  sum  due,  and  it  not  being  complied  with  he 
had  a  right  to  resell.  These  questions  were  fairly  presented 
upon  the  trial,  but  we  deem  it  unnecessary  to  consider  them, 
for  however  determined,  there  was  still  no  proof  upon  which 
the  plaintiff  could  succeed.  The  action  was  for  damages  and 
comes  within  the  general  rule,  which  denies  a  recovery  when 
actual  loss  is  not  proven.  Carroll  had  instituted  no  action 
against  the  plaintiff,  nor  had  the  plaintiff  returned  the  property 
either  to  Carroll  or  the  defendant,  nor  paid  Carroll  there- 
for, nor  had  he  been  asked  to  do  so.  As  the  case  standi 
the  plaintiff  has  sold  the  property,  received  payment  in 
part,  and  has  a  claim  against  his  vendees  for  the  balance  of 
the  price  of  that  portion  bought  by  them.  It  is  true  that 
Carroll  commenced  an  action  against  Jones,  Henry  &  Co. 
for  the  property  bought  by  them,  but  it  does  not  appear  that 
they  have  either  surrendered  it,  or  called  upon  their  vendor 
(the  plaintiff  here)  to  defend.  I  think,  therefore,  the  complaint 
should  have  been  dismissed,  upon  the  ground  that  the  plaintiff 
had  sustained  no  loss  or  damage  by  reason  of  the  alleged  failure 
of  title.  There  is  no  pretense  that  the  defendant  was  guilty  of 
any    fraud  in    bringing    about  the  sale    of    this    property. 
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On  the  contrary,  the  ease  made  upon  the  trial  and  now  argued 
for  the  defendant  is  that  of  a  sale  accompanied  by  an  express 
^s  well  as  an  implied  warranty  of  title  to  the  goods  sold. 
There  was  evidence  of  both.  This  covenant  in  the  sale  of 
chattels  is  likened  to  the  covenant  for  quiet  enjoyment  of  land 
{BordweU  v.  CoUie^  45  N.  Y.  494 ;  Delaware  BamJc  v.  Ja/rvisy 
"20  id,  226;  Burt  v.  Dewey,  40  id.  283);  and  when  the 
vendee  relies  upon  it  he  must  either  restore  to  the  true  owner 
the  property  in  question,  or  be  prepared  to  prove  its  loss  under 
compulsory  proceedings,  or  the  payment  of  money  through 
judgment  obtained  against  him,  or  voluntarily,  in  answer  to  a 
elaim  made,  and  in  that  case  must  also  affirmatively  establish 
that  the  claimant  was  the  true  owner  and  that  his  vendor  was 
without  title.  This  rule  has  been  sustained  by  authority  and 
is  now  to  be  deemed  well  settled*  {Case  v.  HaUy  24  Wend. 
102 ;  Delaware  BamJc  v.  J  arms,  supra  /  Bu,ri  v.  Dewey,  supra  / 
BordweU  v.  CoUie,  supra  ;  McGriffin  v.  Ba4,rd,  62  N.  Y.  329.) 
These  cases  go  upon  the  principle  that  in  an  action  for  breach 
of  such  a  contract,  damages  can  be  recovered  for  actual  loss 
only  and  not  mere  liability  to  loss,  and  are  decisive  against  the 
plaintiff.  The  iron  was  delivered  to  him,  and  he  in  turn  dis- 
posed of  it  for  his  own  profit  and  still  retains  the  price.  Possi- 
l)ly  the  person  whom  he  now  alleges  to  be  "  the  owner  may 
never  claim  and  enforce  his  title*,  or  if  he  does,  the  seller  may 
settle  with  him,"  as  was  suggested  in  Case  v.  HaU  {supra).  It 
is  true  that  the  vendee  is  not  required  to  wait  until  moved  by 
judicial  proceedings  {BordweU  v.  Collie,  supra) ;  he  may  give 
up  the  property  or  make  compensation  without  waiting  the 
result  of  a  legal  contest,  but  one  or  the  other  he  must  do  before 
he  can  recover  against  his  vendor  for  breach  of  warranty. 

In  Defreeze  v.  Truraper  (1  Johns.  274)  the  true  owner  had 
recovered  of  the  vendee  the  value  of  the  property.  In  Ga>se  v. 
Hall  {supra),  the  defendants,  being  sued  for  the  purchase-price 
of  certain  timber,  set  up  that  the  plaintiff  had  no  title  to  the 
timber,  and  that  the  real  owner  had  notified  the  defendants 
that  he  would  hold  them  responsible  for  it ;  but  there  had  been 
no  recovery  by  the  real  owner,  and  the  defense  failed.  Nelson, 
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J.,  saying  "it  would  be  highly  inequitable  to  permit  the  vendee 
to  retain  the  possession  or  enjoy  the  use  of  the  property  thus 
acquired,  and  put  his  vendor  at  defiance,"  and  referring  to  an 
action  by  the  vendee,  founded  on  an  express  or  implied  war- 
ranty of  title,  lays  down  the  rule  that  a  recovery  by  the  real 
owner  is  the  only  evidence  of  the  breach  of  contract,  and  must 
be  shown  before  such  action  can  be  maintained.  This  was  fol- 
lowed in  Delaware  E^h  v.  Jarvis  (atipra),  by  the  declaration 
that  in  a  sale  of  chattels  with  such  warranty  of  title,  in  the  ab- 
sence of  an  actual  dispossession  under  a  better  title,  no  breach 
can  be  alleged  without  a  suit  and  judgment  at  law  against  the 
title  of  the  vendor,  Comstock,  J.,  saying  ''it  has  never  been 
held  that  the  mere  want  of  title  without  eviction  or  judicial  de- 
termination will  sustain  an  action  in  such  cases."  JSnrt  v. 
Dewey  {8iipra\  was  by  a  vendee  for  damages  for  breach  of  an 
implied  warranty  of  title  to  a  horse.  Judgment  against  him 
had  been  recovered  by  the  true  owner,  but  it  had  not  been 
paid,  and  it  was  held  that  the  plaintifE  must  fail,  "  because 
until  satisfied  it  only  established  a  liability,  not  a  loss,"  and 
the  court  refer  to  the  fact  that  there  was  no  evidence  that  the 
plaintiff  or  his  vendees  had  ever  been  disturbed  in  their  posses- 
sion or  enjoyment  of  the  property,  or  that  the  plaintifE  had  ever 
parted  with  any  money  or  property  in  consequence  thereof.  The 
court,  however,  in  that  case  were  inclined  to  qualify  the  rule 
above  adverted  to  by  suggesting  that  if  satisfied  of  the  insuffi- 
ciency of  his  vendor's  title,  and  that  the  true  owner  would  re- 
cover the  property  in  an  action,  he  may  surrender  it  and  re- 
cover its  value  from  his  vendor  by  affirmatively  establishing 
that  the  vendor  was  without  title.  In  Bord/voell  v.  CoUie 
{8upra)y  the  qualification  was  approved  as  well  sustained  upon 
reason,  and  was  applied  to  the  facts  then  before  the  court.  In 
the  more  recent  case  of  McGiffin  v.  Bai/rd  (supra),  the  rule  as 
thus  qualified  was  repeated,  and  upon  the  same  principle  it 
was  said  by  CntiKaH,  Ch.  J.,  "  that  if  for  any  reason  it  was  im- 
practicable to  return  the  property,  perhaps  the  purchaser  may 
pay  the  claimant  its  value  without  legal  proceedings,  and  avail 
himself  of  it  as  a  defense  upon  assuming  the  burden  of  estab- 
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lishing  the  validity  of  the  claim,"  adding,  "  this  is  the  extent 
of  the  rule  of  protection  recognized  in  any  adjudged  case,  and 
it  appears  to  me  as  far  as  it  would  be  safe  to  carry  the  rule 
consistently  with  the  rights  of  the  vendor." 

The  plaintiff  is  not  within  any  clause  or  sentence  of  the  rule, 
even  as  now  extended.  The  objection  was  fairly  raised  upon 
the  trial,  and  should  have  prevailed.  The  learned  counsel  for 
the  appellant  argues  that  in  any  event  the  plaintiff  was  entitled 
to  nominal  damages ;  but  if  the  conclusion  already  reached  is 
correct,  no  cause  of  action  was  established,  for  there  was  no 
proof  that  the  covenant  was  broken.  If  it  was  otherwise,  how- 
ever, the  defendant  should  yet  prevail,  for  after  refusing  to 
dismiss  the  complaint,  the  trial  court  refused  to  charge  that 
only  nominal  damages  could  be  recovered,  and  directed  a  ver- 
dict for  a  substantial  sum.  In  either  aspect,  therefore,  the 
learned  court  erred,  and  the  General  Term  committed  no  error 
in  granting  a  new  trial.  As  this  is  made  impossible  by  the 
plaintiff's  appeal,  the  order  of  that  court  should  be  affirmed, 
and  judgment  absolute  dismissing  the  complaint,  with  costs, 
be  entered  for  the  defendant. 

All  concur. 

Order  affirmed  and  judgment  accordingly. 


WiLUAH  SiEWEBT,  Bospondeut,  V.  Dedbbioe  Hambl  et  al. 

Appellants. 

The  parchase  of  a  debt  by  one  at  the  instance  of  th^  debtor  for  less  than 
its  face,  the  debtor  himself  with  the  knowledge  of  the  purchaser  paying 
the  creditor  the  discount,  is  not  per  se  usury. 

It  must  be  made  to  appear  that  the  transaction  originated  in  an  agreement 
for  a  loan,  as  there  can  be  no  usury  disconnected  with  a  loan. 

(Argued  December  14, 1883 ;  decided  January  98, 1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
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made  at  the  October  term,  1881,  which  affirmed  a  judgment  in 
favor  of  plaintiff,  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term. 

This  action  was  brought  to  foreclose  a  mortgage  executed  by 
defendant  Hamelin  March,  1873,  which  with  the  accompanying 
bond  was  assigned  by  the  mortgagees  in  June,  1873,  to  Susan 
A.  Bergen,  who  in  July,  1874,  sold  and  assigned  them  to 
plaintiff.     The  defense  was  usury. 

The  court  found  substantially  these  facts :  When  the  mort- 
gage became  due,  Mrs.  Bergen  caused  notice  .to  be  served  on 
Hamel  that  she  required  payment.  Hamel  applied  to  one 
Clegg,  an  attorney,  to  obtain  the  money  required,  stating  that 
he  required  two  years'  time  to  pay.  Plaintiff,  hearing  that 
Clegg  had  a  mortgage  to  sell  and  desiring  to  purchase,  applied 
to  him,  and  an  arrangement  was  perfected  by  which  plaintiff 
agreed  to  purchase  the  bond  and  mortgage  in  question  at  a  dis- 
count of  eleven  per  cent.  Plaintiff  Hamel,  Clegg  and  Mrs. 
Bergen's  attorney  thereupon  met.  Plaintiff  paid  to  said  attor- 
ney the  amount  of  principal  unpaid  upon  the  mortgage,  less 
the  stipulated  discount,  whith  was  paid  by  Hamel,  together  with 
the  back  interest.  The  bond  and  mortgage  were  delivered  to 
plaintiff,  who  gave  an  extension  of  the  time  of  payment  for 
two  years.  The  court  also  found  that  plaintiff  was  unaware  of 
the  amount  and  particulars  of  the  payments  made  by  Hamel ; 
that  Clegg  waj3  employed  by  plaintiff  to  examine  the  title  and 
acted  as  his  attorney  for  that  purpose  and  in  and  about  the 
transfer;  that  Clegg  knew  that  Hamel  had  made  arrangements 
to  have  the  bond  and  mortgage  assigned  to  such  person  as  he 
should  designate  upon  payment  to  Mrs.  Bergen  of  the  full 
amount  unpaid. 

S.  Jones  for  appellants.  The  intent  is  essential  to  constitute 
the  offense  of  usury,  but  the  intent  must  be  deduced  from  and 
determined  by  the  acts.  {QitackenbtMh  v.  Sayre^  62  N".  Y. 
346.)  The  offense  of  usury  is  not  condoned  by  the  want  of  an 
intent  to  violate  the  statute,  or  by  an  attempt  to  evade  the 
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statute  by  a  resort  to  any  device.    {Fiedler  v,  Da/rvn^  50  N. 
Y.  443-444.) 

Edgar  WhiUock  for  respondent. 

Andbews,  Ch.  J.  The  counsel  for  the  defendant  Hamel 
correctly  states  that  the  question  presented  in  this  case  is 
whether  the  transaction  in  question  was  a  hona  fide  purchase 
of  the  bond  and  mortgage,  at  a  discount,  or  a  loan  of  money 
by  the  plaintiff  to  Hamel,  with  the  bond  and  mortgage,  as 
collateral,  under  the  guise  and  color  of  a  purchase,  and  sale  of 
a  chose  in  action,  whereby  the  lender  reserved  or  secured  to 
himself  a  greater  rate  of  interest  than  is  allowed  by  law. 
The  learned  trial  judge  found  that  the  transaction  was  a  pur- 
chase of  the  bond  and  mortgage  by  the  plaintiff,  from  Mrs. 
Bergen,  the  assignee.  This  finding  is  conclusive  against  the 
defendant,  unless  it  is  wholly  unsupported  by  evidence.  We 
think  the  evidence  justified  the  conclusion  of  the  trial  judge. 
The  form  of  the  transaction  was  a  purchase  from  Mrs.  Bergen, 
and  not  a  loan  to  Hamel.  The  alleged  vice  in  the  transaction 
consists  in  the  fact  that  Hamel  procured  the  plaintiff",  through 
Olegg,  to  become  the  purchaser  of  the  bond  and  mortgage  at 
a  discount  of  eleven  per  cent,  which,  by  arrangement  between 
Hamel  and  Mrs.  Bergen,  known  to  the  plaintiff,  was  paid  by 
Hamel,  so  that  she  received  on  the  assignment  of  the  bond 
and  mortgage  the  full  amount  due  thereon.  If  this  was  a 
mere  contrivance  to  evade  the  statute  of  usury,  and  was  in  fact 
a  loan  by  the  plaintiff  to  Hamel  upon  the  security  of  the  bond 
and  mortgage,  under  the  guise  of  a  purchase,  then  undoubt- 
edly the  plaintiff  cannot  recover.  But  what  the  real  nature  of 
the  transaction -was,  was  a  question  of  fact  and  not  of  law. 
There  can  be  no  usury  imconnected  with  the  loan  or  forbear- 
ance of  money,  and  a  purchase  of  a  debt  by  another  at  the 
instance  of  the  debtor  for  less  than  its  face,  the  debtor  himself 
paying  the  creditors  the  discount,  is  not,  we  think,  per  se, 
usury.  It  may  be  very  cogent  evidence  of  usury,  and  under 
some  circumstances,  as  for  example,  where  the  transaction 
SiOKBLs  —  Vol.  XLVI.        26 
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originated  in  an  agreement  for  a  loan  by  the  alleged  purchaser 
to  the  debtor,  the  conclusion  that  the  form  which  the  transac* 
tion  finally  took  was  a  mere  device  and  cover  for  usury,  might 
be  well  nigh  irresistible.. 

Here  there  was  no  negotiation  for  a  loan  of  money  between 
the  plaintiff  and  Hamel.  The  plaintiff,  having  funds  on  hand 
for  investment,  desired  to  purchase  a  bond  and  mortgage,  and 
was  informed  that  Clegg  had  a  mortgage  for  sale,  and  Glegg, 
who  in  fact  was  acting  as  Hamel's  agent  without  disclosing  for 
whom  he  was  acting,  off^^d  to  sell,  or  procure  an  assignment 
to  him  of  the  bond  and  mortgage  in  question,  at  the  discount 
stated.  The  verbal  negotiation  was  concluded  between  the 
plaintiff  and  Olegg,  without  any  knowledge  on  the  part  of  the 
plaintiff  of  Hamel's  relation  to  the  transaction.  Assuming 
that  the  plaintiff  by  subsequently  constituting  Olegg  his  agent 
to  search  the  title  and  to  see  to  the  execution  of  the  necessary 
papers,  was  chargeable  with  notice  of  what  Olegg  knew,  viz. : 
that  Mrs.  Bergen  was  to  receive  the  full  amount  of  the  bond 
and  mortgage,  and  that  Hamel  was  to  advance  the  necessary 
sum  beyond  the  amount  to  be  paid  by  the  plaintiff,  this  did 
not  impress  a  new  character  upon  the  transaction,  and  turn 
into  a  loan  of  money  to  Hamel,  what  was  intended  as  a  pur- 
chase of  a  security  against  him.  It  is  found  in  substance  that 
the  plaintiff  entered  into  the  transaction  for  the  purpose  of 
securing  more  than  the  legal  interest  on  his  capital.  But  the 
purpose  was  not  unlawful.  The  expectation  of  large  gains  is 
the  great  motive  which  prompts  and  stimulates  business  enter- 
prise. The  purchase  of  an  existing  security  for  money,  at  a 
discount,  is  a  common  and  legitimate  transaction,  and  the  pur- 
chaser may  enforce  it  for  its  full  amount.  The  question  in 
this  case  is,  was  the  transaction  a  purchase  of  the  mortgage,  or 
a  loan  of  money  on  the  security  of  the  mortgage  ?  The  ques- 
tion has  been  decided  adversely  to  the  defendant,  upon  sufficient 
evidence. 

The  judgment  should  therefore  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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JoTHAM'W.    LnTLSFiELD,  Eespoiident,  v.   Wiluam  LnTLE- 

FiBLD,  Impleaded,  etc.,  Appellant. 

While  a  debtor  may  confer  aatliority  upon  another  to  make  a  payment  for 
him  which  will  be  effectual  as  against  a  plea  of  the  statute  of  limita- 
tions, the  authority  should  be  clearly  established. 

One  of  three  makers  of  a  joint  and  several  promissory  note,  who  in  fact 
signed  it  as  surety,  upon  being  applied  to  for  payment,  requested  the 
payee  to  tell  the  principal  that  he  must  make  a  payment  thereon  and 
that  he  (the  surety)  said  so.  The  payee  made  the  statement  to  the  prin- 
cipal as  requested,  who  promised  to  and  did  subsequently  make  a  pay- 
ment ;  this  he  reported  to  the  surety,  who  in  response  stated  that  it  was 
all  right  In  an  action  upon  the  note  Tteld  that  these  facts  did  not  show 
an  authority  conferred  upon  the  principal  to  make  a  payment  as  the 
agent  of  the  sureQr,  bo  as  to  take  the  case  as  to  the  latter  out  of  the  stat- 
ute of  limitations  ;  also  that  they  failed  to  establish  a  ratification  of  the 
payment.     * 

Winchea  V.  Ei<^  (18  N.  Y.  558),  MrH  Nat.  B'k  v.  BaUou  (49  id.  155), 
distinguished. 

(Azgned  December  14, 1882 ;  decided  January  23,  1888.) 

Appbal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  fourth  judicial  department,  entered  upon 
an  order  made  October  28,  1881,  which  affirmed  a  judgment 
in  favor  of  plaintiff,  entered  upon  a  verdict,  and  affirmed  an  or- 
der denying  a  motion  for  a  new  trial. 

This  action  was  upon  a  joint  and  several  promissory  note, 
executed  by  the  defendants.  Defendant  William  Littlefield 
who  alone  defended,  pleaded  the  statute  of  limitations.  The 
note  was  dated  March  24,  1868,  payable  one  year  from  date. 
Said  defendant  William  Littlefield  and  defendant  Dorr 
signed  in  fact  as  sureties  and  for  the  accommodation  of  de- 
fendant Ira  W.  Littlefield,  who  was  the  son  of  William. 

The  further  material  facts  are  stated  in  the  opinion. 

Levi  S.  Brown  for  appellant.  The  court  erred  in  allowing 
Lra  Littlefield  to  testify,  against  defendant's  objections,  that 
after  making  the  payment  in  February,  1875,  ho  informed  his 
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father  of  the  fact,  who  thereupon  Baid  "  all  right,"  and  also  in 
denying  motion  of  defendant  to  strike  it  out,  and  the  excep- 
tions thereto  were  well  taken.  {I^i^st  v.  Second  Ave,  H.  M. 
'  Co.,  72  N.  T.  542,  547;  Church  v.  Howajrd,  79  id.  423; 
Ghapmwn,  v.  Erie  Ji.  R.  Go.^  59  id.  587;  Meyer  v.  Clark, 
45  id.  285;  3  Keyes,  497-9;  Arthur  v.  Grisvydd,  65  id.  400- 
408 ;  3  Hun,  70 ;'  Eiim  v.  LoriUard,  19  K  T.  299 ;  11  Hun, 
82,  87-8 ;  Wardwell  v.  Hughes,  3  Wend.  418.)  Although  de- 
fendant, the  surety,  requested  plaintiff,  the  holder  of  the  note, 
to  induce  Ira,  the  principal,,  to  pay  his  own  debt,  the  making  the 
payment  on  this-  note  by  the  principal  was  not  a  payment  by 
defendant,  or  such  a  one  as  to  bind  him  or  take  it  out  of  the 
statute  of  limitations.  {Ea/i^per  v.  Fairly,  53  N.  Y.  442 ;  Van 
Keuren  v.  Parmdee,  3  Comst.  523 ;  Shoemaker  v.  Benedict,  1 
Kern.  176,  182-4 ;  Bett  v.  Morrison,  1  Pet.  351 ;  Wallis  v. 
RcmdaU,  81  N.  T.  170 ;  Smith  v.  Rycm,  66  id.  352,  356 ; 
Bowe  V.  Oano,  9  Hun,  8 ;  Bank  v.  BaUou,  49  N.  Y.  165 ; 
Shapely  v.  Abbott,  42  id.  443.)  Under  the  old  law  an  imcon- 
ditional  and  unqualified  promise  or  acknowledgment  was  re- 
quisite to  remove  the  bar  of  the  statute.  (1  Pet.  351 ;  2  Comst. 
531 ;  1  Kern.  183.)  To  remove  the  bar  of  the  statute  there 
must  be  a  new  promise  to  pay  ;  there  must  exist  the  elements 
of  a  new  contract.  {KaUevihach  v.  Dickinson,  100  111.  427 ; 
S.  a,  25  Alb.  L.  J.  37.) 

B,  C.  Maxon  for  respondent.  The  effect  of  the  act  of  a 
partial  payment  by  a  party  or  his  agent,  as  an  evidence  of  the 
acknowledgment  of  the  debt,  and  an  implied  promise  to  pay 
the  residue,  and  thereby  to  arrest  the  statute  of  limitations  to 
that  date,  has  never  been  changed  by  statute.  (Old  Code, 
§  110 ;  new  Code,  §  395  ;  WincheU  v.  Hicks,  21  Barb.  448  ; 
18  N.  Y.  558 ;  Van  Keuren  v.  Parmelee,  2  Oomst.  527  ;  Hk 
of  Utica  V.  BaUou,  49  N.  Y.  155 ;  11  id.  185 ;  Shoemaker  v. 
Benedict,  1  Kern.  185 ;  Ha/rper  v.  Farley,  53  N.  Y.  443 ; 
MUZer  v.  TalcoU,  46  Barb.  168 ;  S.  C,  64  K  Y.  114 ;  Smith 
V.  Hyam,,  66  id.  354.)  Such  payment  is  allowable  to  stand 
with  equal  force  of  a  written  acknowledgment  or  promise,  and 
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such  payment  may  be  made  by  the  party  or  his  agent.  (  Fo^ 
Keuren  v.  Pa/rmdee^  2  Oomst.  527  ;  Shoemaker  v.  Benedict^ 
11  N.  Y.  185,  189 ;  First  Nat.  B'Jc  of  Utica  v.  BaU(m,  49  id. 
157,  158 ;  Wmchdl  v.  Hickdj  18  id.  558.)  The  common-law 
rules  of  evidence  are  applicable  not  only  to  prove  the  fact  of 
payment,  but  also  to  prove  the  authority  of  the  party  who 
makes  the  payment,  so  made  in  another's  behalf.  Hence  same 
not  required  to  be  in  writing.  {First  Nat.  B*k  v.  BaUou^  49 
N.  Y.  155  ;  2  Lans.  120 ;  Ketoham  v.  RiU,  42  Ind.  64 ;  5  U.  S. 
Digest  [N.  S.],  495 ;  GUave  v.  Jones^  4  Eng.  L.  &  Eq.  514 ; 
WiUiams  v.  Oredley^  9  Mete.  485 ;  Sibley  v.  LcmJbert^  30 
Me.  253 ;  Read  v.  Hurd^  7  Wend.  408 ;  SMey  v.  PMpa, 
6  Cush.  172.)  One  maker  of  a  note  or  obligation  may  author- 
ize another  maker  to  make  a  payment  upon  the  note  or  obliga- 
tion, and  if  so  made  under  such  authority  and  agency,  and  by 
such  party's  direction,  it  will,  by  the  act,  create  an  implied 
promise  and  arrest  the  running  of  the  statute  to  that  date ; 
it  does  not  make  any  difference  whose  money  is  used  in 
making  such  payment.  (  Vam,  Kev/reTi  v.  Pa/rmelee^  2  Comst. 
527 ;  Shoemaker  v.  Benedict^  11  N.  Y.  185,  189 ;  Smith  v. 
Bycm^  66  id.  352 ;  Ha/rper  v.  Fairley^  53  id.  442 ;  Main- 
zinger  v.  Mohr,  41  Mich.  685 ;  10  U.  S.  Digest  [N.  S.], 
448;  Eaight  v.  Avory^  16  Hun,  252;  First  Nat.  ffk  v. 
BaUou^  2  Lans.  120  ;  affirmed,  49  N.  Y.  155 ;  Pitts  v.  Hunt^ 
6  Lans.  146 ;  affirmed,  61  N.  Y.  637 ;  Miller  v.  Talcott,  46 
Barb.  168 ;  affirmed,  54  N.  Y.  114 ;  Monroe  v.  Potter,  34 
Barb.  358 ;  ^^inchM  v.  Ricks,  21  id.  448 ;  affirmed,  18  N.  Y. 
448  ;  Hawley  v.  Orisioold,  42  Barb.  18.) 

MiLLBE,  J.  If  the  payment  upon  the  note  in  question,  on 
the  22d  day  of  February,  1875,  of  $88.78,  by  the  maker  and 
the  principal  debtor,  L«  W.  Littlefield,  was  made  by  him  in 
the  name  and  behalf  of  the  appellant  and  as  his  authorized  agent, 
such  payment  was  an  acknowledgment  of  the  debt,  which  was 
effectual  to  take  the  case  out  of  the  statute  of  limitations,  and 
a  promise  of  the  appellant  to  pay  the  balance  of  the  note.  If 
it  was  authorized  by  the  defendant,  it  was  the  same  as  if  it 


206  LiTTLEPIBLD  V.  LiTTLEFIBLD.  [Jan., 

Opinion  of  the  Conrt,  per  Miller,  J. 

was  his  own  act  and  an  unequivocal  recognition  by  him  of  the 
existence  and  validity  of  the  debt.  It  is  by  reason  of  such  a 
recognition  that  partial  payments  are  available  in  cases  of  this 
kind.  The  reported  cases  all  agree  upon  this  question.  (Shoe- 
7nak&r  v.  Benedict,  1  Kern.  178,  185,  190 ;  First  Nat.  Bk  of 
UUoa  V.  BaUoUy  49  N.  Y.  155 ;  EcMrper  v.  Faiarley^  53  id. 
442 ;  WincheU  v.  Hicka,  18  id.  558.)  The  plaintiff  sought  to 
establish  such  authority  by  proof  to  the  effect  that  in  the  fall 
of  1874,  in  an  interview  with  the  appellant,  he  had  a  conversa- 
tion with  him  in  regard  to  the  note  in  question ;  that  he  spoke 
to  him  about  the  note,  stating  that  the  payments  were  not 
made  as  they  should  be,  and  that  he  should  hold  him  respon- 
sible ;  that  appellant  requested  him  to  make  no  costs,  that  his 
son  was  going  to  be  home  soon  and  he  would  see  him ;  that  he 
said  '^  tell  him  for  me  that  he  must  pay  the  interest  and  as 
much  of  the  principal  as  he  can  and  that  I  say  so."  That  the 
plaintiff  then  told  him  that  if  it  was'^his  choice  he  would  make 
no  costs.  Then  he  said  ^^wait  until  Ira  comes  home."  Ira 
returned  from  the  west  and  came  to  plaintiff's  house  in  the 
winter  of  1875.  Plaintiff  then  told  him  he  had  been  crowding 
his  father  upon  the  note  and  the  latter  had  advised  him  to  hold 
on  autil  he,  Ira,  came  home,  and  his  father  wanted  him  to  say 
to  him  that  he  must  pay  the  interest  on  that  note  and  as 
much  of  the  principal  as  he  could ;  that  Ira  then  said  he 
would  do  all  he  could,  and  some  months  afterward  came  and 
paid  $88.78,  and  said  that  was  all  he  could  pay  him  then. 
There  was  also  proof  showing  that  Ira  had  told  his  father  that 
he  had  made  the  payment,  and  his  father  replied  that  it  was 
all  right.  The  evidence  in  regard  to  the  conversation  between 
plaintiff  and  defendant  was  contradicted  by  the  defendant,  and 
the  testimony  as  to  the  interview  with  Ira  before  the  payment 
was  made  was  also  contradicted  by  Ira,  and  there  was  a  con- 
flict on  the  trial  on  the  question  whether  any  payment  had 
been  made  by  reason  of  the  alleged  interview  between  the 
plaintiff  and  the  appellant,  and  the  conversation  that  took  place 
at  that  time.  The  disputed  question  of  fact  thus  arising  was 
presented  to  the  consideration  of  the  jury,  who  found  adversely 
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to  the  defendant  in  this  respect.  The  qaestion,  however,  as  to 
the  legal  effect  of  the  testimony  given  was  raised  by  a  motion 
for  nonsuit  at  the  close  of  the  plaintiffs  case,  which  was  de- 
nied, and  by  requests  to  charge  the  jury,  which  were  refused, 
and  by  exceptions  to  the  refusals  as  well  as  to  the  charge  made. 
In  regard  to  the  motion  for  a  nonsuit  the  distinct  question 
is  presented  whether  there  was  any  evidence  to  snbmit  to 
the  jury  as  to  the  authority  of  Ira,  as  the  authorized  agent 
of  the  appellant,  to  make  the  payment  in  question.  In  Win- 
ohelZ  V.  Hicha  {suprci)^  the  action  was  brought  upon  a  joint  and 
several  promissory  note,  made  by  a  principal  and  three  sureties, 
which  became  due  before  the  Code  of  Procedure  went  into 
operation.  Five  years  afterward  the  holder  called  upon  two 
of  the  sureties  for  payment,  and  was  referred  by  them  to  the 
principal,  who  was  informed  of  such  reference,  and  made  a 
payment,  and  it  was  held  that  the  payment  was  such  an  ac- 
knowledgment of  liability  as  to  arrest  the  running  of  the 
statute  of  limitations  against  the  two  sureties.  In  the  ease 
cited  Allen,  J.,  at  page '  561,  says  the  question  is,  "  whether 
there  is  any  direct  recognition  of  the  debt,  or  of  the  agency  of 
Bowman,  who  made  the  payments,  by  the  other  defendants," 
and  then  after  proceeding  to  state  the  testimony  in  regard 
to  the  subject  somewhat  in  detail,  he  lays  no  stress  upon 
the  evidence  as  showing  that  any  agency  was  created,  and 
says:  "It  is  sufficient  that,  so  far  as  Tanner  is  concerned, 
there  was  an  express  recognition,  an  unqualified  and  subsist- 
ing admission  of  the  debt,  and  of  his  present  liability  and 
willingness  to  pay  it,"  *  *  *  and  that  while  he  was  lia- 
ble to  pay  it*  the  judge  asks,  as  to  BBcks,  "  was  not  his  dec- 
laration a  sufficient  recognition  of  the  debt  to  bind  him?"  He 
also  holds  at  pages  565  and  666  that  the  verbal  acknowledgment 
bmdsj  because  the  debt  was  contracted  prior  to  the  Code,  and 
was  not  within  the  provisions  requiring  such  acknowledgment 
to  be  in  writing.  Dbnio,  J.,  and  Johnson,  Ch.  J.,  concurred 
on  the  ground  of  the  verbal  acknowledgment,  because  the  debt 
was  contracted  prior  to  the  Code  and  was  not  within  the  pro- 
vision requiring  such  acknowledgment  to  be  in  writing.     The 
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head-note  of  the  case  ako  shows  that  the  decision  of  the  court 
waj3  upon  this  ground,  and  none  other  is  stated  therein,  viz. : 
That  the  request  of  the  sureties  to  get  pay  of  the  maker  was 
obligatory  as  a  verbal  acknowledgment  of  the  debt.  It  does 
not  appear  that  the  case  was  decided  upon  the  ground  that  an 
agency  was  conferred  by  the  request  of  the  one  paying  to  bind 
the  other  by  his  own  act  and  payment. 

It  would,  therefore,  seem  that  the  case  cited  is  not  an  au- 
thority for  the  doctrine  that  an  agency  was  created  under  the 
circumstances  stated  in  said  case.  This  case  is  referred  to  in 
some  subsequent  decisions.  In  the  case  of  Payiie  v.  Ga/rdmer 
(29  N.  T.  146),  MuLLiN,  J.,  who  wrote  the  opinion,  held  that 
as  the  transaction  was  one  of  deposit  and  not  a  loan,  it  was  not 
necessary  to  inquire,  and  said  nothing  as  to  the  effect  claimed, 
for  payments  made,  and  Weight,  J.,  in  a  dissenting  opinion 
says :  "  The  case  WinoheU  v.  Hicks  affords  no  countenance  to 
the  position  of  the  plaintiff's  counsel.  That  action  was  upon  a 
joint  and  several  note,  made  by  a  principal  and  three  sureties 
and  the  single  question  was  whether-  there  had  heen  a  verbal 
recognition  of  liability  by  the  two,  the  sureties,  so  as  to  arrest 
the  running  of  the  statute  of  limitations,"  and  after  reciting  the 
evidence  of  what  the  sureties  said  in  WincheU  v.  HicJcSj  the 
judge  further  says :  ''  This  was  held  to  be  an  acknowledgment 
of  the  debt  and  a  sufficient  recognition  of  liability  by  Tanner 
and  Hicks  to  bind  them."  In  Van  Alen  v.  FeUz  (1  Keyes, 
332)  the  question  was  whether  section  110  of  the  old  Code 
extended  to  parol  promises  to  pay  debts  existing  when  it  was 
enacted,  and  it  was  held  it  did  not.  The  court  said :  "  This 
precise  point  seems  to  have  been  decided  by  this  court  in 
WmcheU  V.  HicJcs  (18  N.  Y .  558) .  One  of  the  points  ruled 
was  that  the  case  did  not  come  within  the  provision  of  the 
Code,  and  the  debt  might  be  revived  or  continued  without  any 
wriMen  promise  or  acknowledgment."  (See,  also,  Lansi/ng  v. 
Blair,  43  N.  T.  48,  which  approves  this  case.)  It  thus  seems 
that  in  the  cases  cited  where  WmcheU  v.  Hicks  is  referred  to, 
it  is  uniformly  cited  as  decided  upon  the  question  as  to  a  new 
promise  having  been  made*    The  learned  counsel  for  the 
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respondent  relied  upon  several  of  the  reported  cases  which,  it 
is  claimed,  hold  that  payment,  under  circumstances  like  those 
here  presented,  is  a  payment  by  the  authorized  agent  on 
behalf  of  his  principal,  bat  we  are  of  the  opinion  that  none  of 
them  sustain  the  position  contended  for.  The  case  of  Smith  v. 
Hyatt  (66  N.  Y.  352 ;  23  Am.  Bep.  60)  has  no  application  to 
the  facts  he  presented.  It  is  true  that  Allbk,  J.,  sustains  the 
principle  of  agency  as  binding  under  the  rules  of  common  law, 
but  he  does  not  decide  that  a  payment,  made  under  the  facts 
proven  in  the  case  at  bar,  is  binding  upon  the  principal.  On 
the  contrary,  it  is  laid  down  that  a  payment  which  is  to  operate 
as  an  acknowledgment  must  be  made  by  the  debtor  or  his 
authorized  agent,  that  is,  an  agent  having  authority  to  make  a 
new  promise  or  to  perform  for  the  party  the  very  act  which  is 
to  be  the  evidence  of  a  new  promise. 

In  the  case  of  Harper  v.  Fairley  (53  N".  Y.  442),  which  is 
also  relied  upon,  allusion  is  made  to  the  case  of  WincheU  v. 
Hicks  as  holding  that  a  part  payment  by  a  surety  does  not  re* 
lieve  the  demand  against  the  principal,  unless  made  at  the 
express  request  of  the  principal  There  can  be  no  doubt  of 
the  correctness  of  this  rule,  but  it  is  not  apparent  how  its  ap- 
plication can  aid  the  plaintiff's  case.  We  have  examined  the 
cases  of  Munro  v.  Potter  (34  Barb.  358),  and  MiUer  v.  Tal- 
cott  (46  id.  171 ;  affirmed  in  64  N.  T.  114),  and  we  are  unable 
to  discover  that  either  of  them  sustain  the  doctrine  contended 
for  by  the  respondent's  counsel.  It  wiU  be  seen  upon  a  re- 
view of  all  the  cases  that  there  is  no  authority  for  the  doctrine 
that  a  payment  made  under  the  circumstances  proved  in  this 
case  and  without  some  authority,  from  one  of  the  joint  makers 
of  the  note,  is  binding  upon  the  others.  We  think  that  no 
such  payment  was  made  here  by  the  request  and  authority  and 
by  the  agent  of  the  appellant,  and  therefore  it  was  not  bind- 
ing upon  him.  The  most  that  he  did  was  to  urge  the  holder 
of  the  note  to  collect  it  of  the  maker.  This  conferred  no  di- 
rect agency  upon  the  maker  to  pay  for  the  surety,  and  to  sanc- 
tion such  a  rule  would  open  wide  the  door  to  evade  the  effect 
of  the  statute  of  limitations  where  payment  had  not  been 
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made  by  the  party  sought  to  be  made  liable.  It  was  intended 
by  the  Code  of  18-^8,  section  110,  that  all  future  acknowledg- 
ments, to  take  a  case  out  of  the  statute,  should  be  in  writing. 
The  object  of  this  provision  was  to  prevent  perjury  and  to 
compel  a  party  who  had  deferred  the  collection  of  a  debt  for 
so  long  a  period  as  the  statute  prevented  him  from  collecting 
the  same,  to  furnish  written  proof  of  the  acknowledgment  pro- 
vided for.  The  same  rule  is  applicable  to  payments  which 
take  the  case  out  of  the  statute.  The  payment  itself  is  not  a 
declaration,  it  is  an  act  done  by  the  party  which  is  unequivocal 
and  which  of  itself  shows  a  recognition  of  the  existence  of  the 
debt.  While  authority  can  be  conferred  on  another  to  make 
such  payment  such  authority  should  be  established  by  plain 
and  clear  proof  and  not  rest  upon  proof  showing  that  the 
debtor  urged  the  creditor  to  collect  the  debt  of  the  principal, 
as  is  the  case  here.  It  follows  that  the  judge  erred  in  refusing 
to  grant  the  motion  made  by  the  appellant  for  a  nonsuit,  and 
in  his  charge  to  the  jury. 

We  are  also  of  the  opinion  that  i;here  was  no  ratification  by 
the  appellant  of  the  payment  made  by  his  son.  The  most  that 
can  be  claimed  is  that  the  appellant  expressed  himself  as  grati- 
fied that  his  obligation  on  the  note  was  decreased.  This  was 
not  a  ratification  within  the  authorities.  In  the  case  of  The 
First  NaL  B'k  v.  BaJlou  (49  N.  Y.  155),  relied  upon  by  the 
respondent's  counsel,  it  was  proved  that  there  was  an  express 
ratification  of  the  payments,  receipts  had  been  given  stating  in 
substance  that  plaintiff  received  the  payments  from  defendant 
by  the  hand  of  the  maker,  and  that  a  copy  of  the  receipts  with 
statement  annexed  was  shown  to  Ballon  by  plaintiff's  cashier, 
who  informed  Ballon  that  he  had  given  the  same.  Ballon  ex- 
amined them  and  pronounced  them  all  right. 

No  other  points  made  require  special  attention  and  for  the 
errors  stated  the  judgment  should  be  reversed  and  a  new  trial 
granted,  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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The  People  of  the  State  of  New  York,  Bespondent,    v. 

Pasquale  Majone,  Appellant 

While,  under  the  statate  defining  murder  in  the  first  degree  (§6,  cliap.  644, 
Laws  of  1878),  the  **  deliberate  and  premeditated  design  "  to  kill  essen- 
tial to  constitute  that  crime  must  precede  the  killing  for  an  appreciable 
space  of  time,  sufficient  for  some  reflection  and  consideration,  and  the 
formation  of  a  definite  purpose ;  if  suffident  for  this  It  is  immaterial 
how  brief  the  space  is. 

Upon  the  trial  of  an  indictment  for  said  crime  the  evidence  upon  the  part 
of  the  prosecution  was  to  the  effect  that  the  prisoner,  an  Italian,  married 
a  young  Italian  girl  and  with  her  lived  for  a  time  with  her  parents.  He 
did  not  live  harmoniously  with  his  wife  and  had  some  difficulty  with  his 
motherin^law.  He  entered  the  room  where  his  wife  and  her  parents 
were  with  a  friend  for  the  purpose  of  procuring  a  paper  in  his  charge 
belonging  to  the  latter.  His  wife  was  hanging  clothes  out  of  a  window, 
he  asked  her  to  go  into  a  bed-room  and  bring  out  a  box  containing  the 
paper.  She  replied  that  she  was  hanging  out  clothes,  and  that  he  should 
go  and  get  the  box  for  himself.  He  took  her  by  the,  arm  and  led  her 
into  the  bed-room,  saying,  "  Will  you  go  or  will  I  go."  Immediately 
thereafter  he  shot  and  killed  her,  came  out  with  the  revolver  in  his  hand 
with  which  the  shooting  had  been  done,  and  putting  the  weapon  to  the 
head  of  his  mother-in-law  he  fired  and  killed  her.  The  indictment  was 
for  the  last  killing.  The  revolver  belonged  to  the  prisoner  and  had  been 
for  some  time  in  his  possession.  HM,  that  the  testimony  established 
that  the  killing  was  intentional,  deliberate  and  premeditated. 

(Argued  December  15,  1882 ;  decided  January  28, 1883.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the  Supreme 
Ck>urt,  in  the  first  judicial  department,  entered  upon  an  order 
made  at  the  October  term,  1882,  which  affirmed  a  judgment 
of  the  Court  of  General  Sessions  of  the  city  and  county  of 
New  York,  entered  upon  a  verdict  convicting  defendant  of 
the  crime  of  murder  in  the  first  degree  in  killing  Maria  Valin- 
dino  Selta. 

The  material  facts  are  stated  in  the  opinion. 

Theodore  H.  Swift  for  appellant. 

John  Vincent  for  respondent.  The  fact  that  the  crime  was 
committed  in  a  mere  fit  of  passion  does  not  release  the  prisoner 
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from  legal  responsibility  for  it.     {Leighton  v.  People^  10  Abb. 
N.  0.  261 ;  Sindram  v.  People^  MSS.  Opinion,  Ct.  of  App.) 

Earl,  J.  The  carefully  prepared  and  able  opinion  pro- 
nounced in  this  case  at  the  General  Term  makes  it  unimportant 
that  much  should  be  written  now.  The  defendant  was  tried  and 
convicted  in  the  Court  of  General  Sessions  of  the- city  of  New 
York,  and  hence  under  chapter  330  of  the  Laws  of  1858,  this 
court  "  may  order  a  new  trial  if  it  shall  be  satisfied  that  the 
verdict  against  the  prisoner  was  against  the  weight  of  evidence 
or  against  the  law,  or  that  justice  requires  a  new  trial."  With 
this  provision  of  law  before  us,  we  can  see  no  reason  for  grant- 
ing a  new  trial.  The  defendant  was  convicted  of  murder  in 
the  first  degree,  and  that  crime  is  defined  by  the  statute  to  be 
the  intentional  killing  of  a  human  being  without  the  authority 
of  law,  when  such  killing  is  "  perpetrated  from  a  deliberate 
and  premeditated  design  to  effect  the  death  of  the  person  killed 
or  of  any  human  being."  The  main  contention  of  the  de- 
fendant's counsel  in  his  argument  before  us  was  that  the  evi- 
dence does  not  justify  the  finding  that  the  killing  in  this  case 
was  deliberate  and  premeditated.  Under  the  statute,  there 
must  be  not  only  an  intention  to  kill,  but  there  must  also  be  a 
deliberate  and  premeditated  design  to  kill.  Such  design  must 
precede  the  killing  by  some  appreciable  space  of  time.  But 
the  time  need  not  be  long.  It  must  be  sufficient  for  some  re- 
flection and  consideration  upon  the  matter,  for  choice  to  kill  or 
not  to  kill,  and  for  the  formation  of  a  definite  purpose  to  kill. 
And  when  the  time  is  sufficient  for  this,  it  matters  not  how 
brief  it  is.  The  human  mind  acts  with  celerity  which  it  is 
sometimes  impossible  to  measure,  and  whether  a  deliberate  and 
premeditated  design  to  kill  was  formed  must  be  determined 
from  all  the  circumstances  of  the  case.  Here  the  most  mate- 
rial facts,  as  we  believe  the  evidence  established  them,  are  as 
follows:  The  defendant,  an  Italian  street  musician,  about 
twenty-two  years  of  age,  in  June,  1881,  married  a  young  Ital- 
ian girl  just  past  thirteen  years  of  age.  After  their  marriage 
they  lived  for  a  time  with  her  parents  Mr.  and  Mrs.  Selta.   He 
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did  not  at  all  times,  as  we  may  infer,  live  harmoniously  with 
his  wife,  and  he  had  some  difficulty  with  his  mother-in-law 
Mrs.  Selta.  On  the  morning  of  the  9th  day  of  December, 
1881,  he  left  the  house  where  he  was  residing  and  called  upon 
his  friend  Rosa  and  conversed  with  him  about  some  money  he 
owed  him,  and  about  a  receipt  which  he  was  keeping  for  him ; 
and  he,  Bosa,  retamed  with  him  to  his  house,  and  entered  the 
room  where  his  wife  and  Mr.  and  Mrs.  Selta  then  were.  Rosa, 
Mr.  Selta  and  the  defendant  were  the  only  living  witnesses  to 
what  then  took  place  there,  and  the  two  fonner,  whose  evidence 
is  more  probable  and  credible  than  that  of  the  defendant,  agree 
in  the  following  version  of  what  happened  there :  As  the  de- 
fendant entered  the  room  his  wife  was  hanging  clothes  out  of 
a  window,  and  he  asked  her  to  go  into  a  bedroom  and  bring 
out  a  little.box  containing  Rosa's  receipt.  She  replied  that  she 
was  hanging  up  the  clothes  and  that  he  should  go  and  get  the 
box  for  himself.  He  replying, "  will  you  go  or  will  I  go,"  took 
her  by  the  arm  and  led  her  into  the  bedroom,  saying  nothing. 
Immediately  after  they  entered  the  bedroom  the  two  witnesses 
heard  the  report  of  a  revolver,  and  he  then  came  out  with  the 
revolver  in  his  hand,  and  putting  it  to  the  head  of  Mrs.  Selta 
fired  it.  He  then  started  to  leave  the  room  and  pointed  the 
revolver  at  Rosa  who  attempted  to  intercept  him,  and  went 
down  stairs  and  fired  two  shots  into  his  own  person.  He  killed 
both  his  wife  and  her  mother.  There  was  no  altercation  on  the 
occasion  of  the  shooting  and  no  provocation  then,  except  the 
refusal  of  his  wife  to  comply  with  his  request.  It  does  not 
appear  that  Mrs.  Selta  had  any  conversation  whatever  with 
him.  The  pistol  belonged  to  him,  and  had  been  for  some  time 
in  his  possession.  His  account  of  the  affair  differs  somewhat 
from  that  given  by  the  other  witnesses  and  his  evidence  tended 
to  show  that  he  was  greatly  provoked  by  what  his  wife  did  and 
said  then,  and  by  what  his  mother-in-law  then  did  and  had  be- 
fore said  and  done  that  morning.  But  we  have  no  reason  to 
doubt  that  the  other  witnesses  gave  a  correct  account  of  the 
affair,  and  their  evidence  leaves  no  doubt  on  our  minds  that 
the  killing  was  intentional,  deliberate  and  premeditated.    There 
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was  no  error  in  the  reception  of  the  evidencje  as  to  the  conver- 
sation had  by  the  defendant  with  Kosa  a  few  minutes  before 
the  killing.  That  was  competent,  although  not  very  important, 
as  throwing  light  upon  the  state  of  his  mind  and  his  subse- 
quent conduct,  and  explaining  the  language  used  by  him  to  his 
wife. 

We  have  thus  noticed  the  only  grounds  of  error  alleged  on 
behalf  of  the  defendant,  and  are  of  opinion  that  the  judgment 
should  be  affirmed. 

All  concur. 

Judgment  afiirmed. 


Edgab  T.  Bbackett,  as  Assignee,  etc.,  Respondent,  v.  Geoboe 
Habvey,  Appellant. 

110    448| 

'  A  chattel  mortgage  ia  not  rendered  void,  aa  to  creditors  of  the  mortgagor, 

f  91   2u  ^7  ^  provision  aathorizing  him  to  seR  the  mortgaged  property  and  apply 

1^^^   ^^  tlie  proceeds  of  sales  tovrard  the  payment  of  the  mortgage  debt. 

ftSl  ^i      ^^'  ^^^^  '^  authority  to  the  mortgagor  to    sell  on  credit,  taking  good 
' —     ^         business  paper,  which  the  mortgagee  agrees  to  accept  and  apply  on  the 
debt,  affect  the  validity  of  the  mortgage. 
So  also,  permission  to  use  a  portion  of  the  proceeds  of  sales  to  purchase 
other  property  does  not  vitiate  the  mortgage,  where  it  is  coupled  with  a 
condition  that  the  property  so  purchased  shall   be  brought  in  and  sub^ 
jected  to  the  mortgage  lien  by  a  renewal  of  the  mortgage. 
But  an  agreement,  although  outside  of  the  mortgage  and  oral  simply,  that 
the  mortgagor  may  use  a  portion  of  the  proceeds  of  sales  for  his  own 
benefit,  avoids  the  mortg^age. 
Such  an  agreement,  however,  must  be  proved;  a  mere  expectation  of  one  of 
the  parties  is  not  sufficient ;  it  must  appear  that  it  had  the  conscious, 
concurrent  assent  of  both. 
In  an  action  by  an  assignee  in  bankruptcy  to  set  aside  certain  chattel  mort- 
gages executed  by  the  bankrupt,  it  appeared  that  the  mortgagor  had 
authority  to  sell  on  credit,  taking  business  paper,  which  the  mortgagee 
agreed  to  accept  as  payment,  also  tliat  the  former  had  permission  to  in- 
vest a  portion  of  the  proceeds  of  sales  in  the  purchase  of  other  property, 
in  which  case  renewal  mortgages  were  to  be  g^ven,  covering  such  pur* 
chases.    Payments  were  made  from  time  to  time,  and  renewal  mort- 
gages were  given.    It  was  claimed  by  plaintiff  that  sales  were  made  of 
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the  mortgaged  property  hy  the  mortgagor  to  an  amount  more  than  euffi- 
cient  to  paj  the  mortgage  debt,  and  that  as  against  creditors  it  was  to  be 
considered  as  paid.  One  of  the  renewal  mQrtgages  was  given  after  the  al- 
<  leged  sales.  It  did  not  appear  that  any  of  the  creditors  represented  by 
plaintiff  were  creditors  at  the  time  said  mortgage  was  given.  HM,  that, 
as  it  did  not  appear  that  any  adverse  lien  upon  or  right  affecting  the 
property  existed  at  the  time,  it  was  competent  for  the  parties  to  the 
mortgage  to  deal  with  each  other  in  accordance  with  the  actual  condition 
of  the  indebtedness ;  and  although  sales  had  been  made,  the  proceeds 
whereof  were  not  applied,  it  was  immaterial. 

The  doctrine  of  an  agency  in  such  case  and  of  constructive  payment  simply 
applies  in  favor  of  a  lien  adverse  to  the  mortgage,  and  may  not  be 
invoked  where  no  such  lien  exists.  As  between  the  original  parties  the 
debt  and  security  remain  until  actually  paid. 

Two  other  renewal  mortgages  were  executed  within  two  months  prior  to 
the  filing  of  the  petition  in  bankruptcy.  Held,  that  as  said  mortgages 
were  given  in  performance  of  the  original  contract,  which  ante-dated 
the  two  months,  and  as,  therefore,  the  mortgagee  had  an  equitable  right  to 
compel  their  execution,  they  were  not  unlawful  preferences  within  the 
meaning  of  the  Bankrupt  Act,  but  were  valid ;  and  this,  although  taken 
with  knowledge  on  the  part  of  the  mortgagee  that  the  mortgagor  was 
insolvent,  in  the  absence  of  evidence  that  he  knew  that  they  were  exe- 
cuted in  fraud  of  the  provisions  of  the  Bankrupt  Act. 

But  hMy  that  this  contract  right  to  a  lien  upon  newly-acquired  property 
was  confined  to  such  as  was  purchased  with  the  avails  of  property 
originally  mortgaged,  and  if  any  of  the  property  covered  by  the  last 
two  mortgages  was  not  included  in  the  prior  mortgages  and  was  not 
paid  for  out  of  such  avails,  as  to  such  portion  the  mortgages  were  within 
the  prohibition  of  said  act. 

BrackeU  v  Haroey  (25  Hun,  502)  reversed. 

(Argued  December  15, 1882;  decided  January  28, 1883.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  third  judicial  department,  entered  upon  an 
order  made  November  23,  1881,  which  affirmed  a  judgment  in 
favor  of  plaintiff,  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term.     (Reported  below,  25  Hun,  502.) 

This  action  was  brought  by  plaintiff,  as  assignee  in  bankruptcy 
of  Frank  E.  Darrow  and  Mary  J  Darrow,to  have  certain 
chattel  mortgages  executed  by  the  bankrupts  to  defendant,  ad- 
judged void  as  to  creditors,  and  to  compel  him  to  account  for 
and  pay  over  the  value  of  the  mortgaged  property,  which  it 
was  alleged  had  been  taken  and  converted  by  him. 
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On  November  29,  1873,  the  defendant,  who  was  the  lessee 
of  a  lumber  yard  in  Saratoga  Springs,  and  was  owner  of  the 
fixtures,  and  of  the  stock  of  lumber  therein,  entered  into  an 
agreement  with  F.  E.  Darrow,  by  which  he  sold  his  interest  in 
the  lease  and  improvements  to  said  Darrow,  and  also  all  the 
lumber.  The  purchase-money  was  made  payable  in  install- 
ments. The  contract  provides  that  the  purcliase-price  should 
be  secured  by  Darrow's  notes  ^'  and  by  chattel  mortgage  on  the 
stock,  and  which  chattel  mortgage  is  to  be  renewed  monthly. '' 
It  was  also  further  stipulated  as  follows :  "  And  said  Harvey 
also  agrees  that  he  will  take  business  notes  ninning  sixty  or 
ninety  days,  to  be  indorsed  by  said  Frank  £.  Darrow,  and 
apply  the  same  in  payment  of  Darrow's  said  notes  as  they 
fall  due."  In  pursuance  of  said  contract,  Darrow  executed  and 
delivered  to  the  defendant  a  chattel  mortgage  with  schedule  of 
lumber  annexed.  This  mortgage  covered  all  the  lumber  and 
stock  sold,  also  the  barn  and  other  leasehold  improvements. 
The  mortgiage  recited  that  its  execution  was  pursuant  to  contract 
given  November  29, 1873.  It  was  regularly  filed  in  the  clerk's 
office  in  Saratoga  Springs.  About  three  months  subsequent  to 
this  purchase,  Darrow  entered  into  co-partnership  with  his 
mother,  forming  the  firm  of  F.  E.  Darrow  &  Co.  An  addition 
was  attached  to  the  mortgage  shortly  after  the  formation  of  the 
firm,  as  follows:  "The  following  items  are  hereby  added 
to  and  made  a  part  of  the  foregoing  mortgage  to  secure  the 
notes  in  said  mortgage  mentioned,  pursuant  to  the  agreement 
between  the  parties ;  and  we  direct  that  this  statement  be  filed 
with  the  foregoing  mortgage,  and  made  a  part  thereof. 
Appended  is  a  list  of  items  of  lumber  referred  to  with  firm 
signature  or  F.  E.  Darrow  &  Co."  The  mortgage  was  re- 
filed  March  9,  1874.  Another  similar  schedule  was  annexed 
and  the  mortgage  was  again  re-filed  May  4,  1874.  On  July  3, 
1874,  and  September  18, 1874,  similar  annexations  to  this  mort- 
gage were  made.  Subsequently,  in  accordance  with  the 
original  agreement,  Darrow  &  Co.  continued,  periodically,  to 
execute  to  the  defendant  chattel  mortgages  on  their  lumber  in 
stock.    Each   of  these   last-mentioned   mortgages    contained 
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the  recital  that  it  was  executed  in  pursuance  of  the  original 
mortgage,  and  the  preliminary  contract.  The  following  pro- 
vision is  contained  in  all :  "  And  the  said  Frank  E.  Darrow 
&  Go.  covenant  and  agree  that  as  said  lumber  and  prop- 
erty is  sold  and  disposed  of  by  them,  they  will  apply  the 
proceeds  thereof  to  the  payment  of  the  debt  hereby  secured." 
The  last  three  were  dated  respectively,  July  8,  August  9,  and 
September  7,  1875.  The  recital  of  the  amount  of  the  mort- 
gage debt  is  $8,421.36  in  all  the  last  mortgages.  All  the  . 
property  included  in  the  August  and  September  mortgages  was 
covered  by  the  mortgage  of  July  8,  except  one  car-load  of  lath, 
valued  at  $200.34.  The  total  amount  realized  at  the  sale  was 
$5,814.26.  In  August,  1875,  defendant  took  possession  of  the 
property  covered  by  the  mortgage  remaining  and  sold  it  by  vir- 
tue thereof.  A  petition  in  bankruptcy  against  F.  E,  Darrow 
&  Co.  was  filed  October  9,  1875,  under  which  an  adjudication 
was  had  December  7,  1875,  and  subsequently  plaintiff  was  ap- 
pointed  assignee. 

Further  facts  appear  in  the  opinion. 

Harrington  Putnam  for  appellant.  The  express  admission 
of  consideration  carried  with  it  a  concession  of  good  faith. 
{Choat  V.  HeeSy  20  Barb.  28.)  The  clause  authorizing  sales 
did  not  vitiate  the  mortgage,  it  being  provided  that  the  pro- 
ceeds thereof  should  apply  on  the  mortgage  debt.  {Ford  v. 
WiUiama,  24  K  Y.  359 ;  ConUing  v.  SheUy,  28  id.  360 ; 
MiUer  v.  LoGhwood\  32  id.  293  ;  Frost  v.  Warren^  42  id.  204 ; 
CaHng  v.  Richmond^  22  Hun,  369 ;  DoUon  v.  Saxton,  11  id. 
565,  569  ;  Herman  on  Chattel  Mortgages,  §  103 ;  Robinson  v. 
FUiott,  22  Wall.  524.)  Neither  the  execution  nor  the  fore- 
closare  of  the  mortgages  contravened  the  bankrupt  law.  Ms 
parte  Jackson,  1  Ves.  Jr.  132 ;  jEoj  Parte  Peele,  6  Ves,  604 ; 
Pollock's  Dig.  of  Part.  29;  Ryder  v.  Gilbert,  16  Hun, 
163;  Kennedy  v.  Nat  B'h  of  Watertown,  23  id.  494; 
ff listed  V,  Ingraham,  72  N.  Y.  251;  Guernsey  v.  Miller,  80 
id.  181 ;  In  re  Ilauck,  17  N.  B.  "R.  158  ;  Gatimtan  v.  Hoiiea, 
12  id.  497 ;  Campbell  Ass.  v.  White,  16  id.  93 ;  Lincoln  v. 
SicKELS  —  Vol.  XLVI.        28 
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Wilbur,  125  Mass.  249.)  The  prior  mortgages  are  not  merged 
in  the  two  mortgages  in  question.  {HiU  v.  Beebe,  3  Kern. 
656 ;  Morris  v.  Whitcher,  20  N.  Y  41  ;•  Walker  v.  Henry, 
55  id.  130  ;  Barrow  v.  Morris,  14  N.  B.  R.  371 ;  BreU  v. 
Carter,  id.  301.)  The  preference  which  defendant's  claim  has 
obtained  is  not  fraudulent  by  common  law.     {Miller  v.  Levns, 

4  N.  Y.  554,  559 ;  WiUisUm  v.  Jo7ies,  6  Duer,  504 ;  Upton  v. 
Bassett,  Oro.  Eliz.  445 ;  Coote  on  Mortgages,  261 ;  Meitx  v. 

.  Howell,  4  East,  1 ;  Waterhury  v.  Sturtevant,  18  Wend.  353  ^ 
B^k  of  Avhum  v.  Fitch,  48  Barb.  344,  354 ;  Smith  v.  Skeary, 
47  Conn.  47.)  The  mortgaged  property  having  come  to  de- 
fendant's possession  before  rights  of  creditors  or  third  parties 
had  intervened,  his  rights  were  complete.  {Brown  v.  Piatt, 
8  Bosw.  324;  Mitchell  v.  Black,  72  Mass.  100;  Hale  v. 
Sweet,  40  N.  Y.  97,  101,  103 ;  Collins  v.Lockwood,  16  Conn. 
376;  Congreve  v.  Evetts,  10  Exch.  298;  CragiJi  v.  Car- 
michael,  11  N.  B.  R.  511, 515  ;  Field  v.  Baker,  12  Blatchf.  443 ; 
In  re  Jackson,  L.  R.,  4  Ch.  Div.  682 ;  In  re  Waugh,  id.  527 ; 
Kennedy  v.  Nat.  B^k  of  Watertown,  23  Hun,  494 ;  Chase  v. 
Denny,  130  Mass,  566;  Chipron  v.  Feikert,  Q%  111.  284; 
Cameron  v.  Marvin,  26  Kans.  612 ;  Bismark  B^ldg  Ass^n  v. 
Bolster,  92  Penn.  St.  123  ;  Summe7*s  v.  Brannin,  42  Miss. 
749,  785 ;  Clark  v.  TarleU,  57  N.  H.  328  ;  Nash  v.  Norment, 

5  Mo.  App.  545.)  Subsequent  creditors  are  not  in  a  position 
to  compel  a  prior  application  of  sales.  (  Williston  v.  Jones,  6 
Duer,  504;  Southard  v.  Ben7ier,  72  N.  Y.  424 ;  S.  C,  5  Abb. 
K  C.  184;  Sawyer  v.  Turpin,  91  U.'S.  114;  Player  v. 
LippincoU,  16  N!  B.  R.  208 ;  White  Int.  Rk  v.  TT^^,  46  Me. 
15 ;  People  v.  Bristol,  35  Mich.  28,  33  ;  Barron  v.  Morris, 
14  N.  B.  R.  371 ;  Burdick  v.  Jackson,  7  Hun,  488  ;  Gathmom 
V.  Hovea,  12  N.  B.  R.  493,  495  ;  Bamsden  v.  Lupton^  L.  R.,  9 
Q.  B.  17.)  The  assignee  in  bankruptcy  is  subject  to  all  equities 
that  can  be  urged  against  a  bankrupt.  {Stewart  v.  Piatt,  101 
U.  S.  731;  Douglass  v.  Yogeler,  6  Fed.  53;  Jones  on  Chattel 
Mortgages,  §  241 ;  Stuart  v.  Beale,  7  Hun,  405,  411 ;  68  N. 
Y.  629  ;  Jones  v.  Oraham,  77  id.  628.)-  Chapter  314  of  the 
Laws  of  1858,  authorizing  an  assignee  or  other  trustee  for  the 
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benefit  of  creditors  to  disaffirm  and  resist  transfers,  acts  and 
agreements,  and  maintain  actions  for  that  purpose,  is  applicable 
only  to  cases  of  actual  fraud.  (  Underwood  v.  Svidiffey  77  N. 
Y.  68,  62 ;  Porter  v.  WiUiama,  5  Seld.  142 ;  Southend  v. 
Benner,  73  N.  Y.  424 ;  5  Abb.  N.  C.  184 ;  Booth  v.  Kekoe^ 
71  N.  Y.  841 ;  Bismark  B'ldg  Ass'n  y.  Bolster,  92  Penn.  St. 
123;  Stevens  v.  Sale^  1  Atk.  170;  In  re  Collins,  12  Bank. 
Eeg.  379 ;  Stuart  v.  PlMt,  101  U.  S.  731 ;  In  re  Perrine,  7  N. 
B.  K.  283 ;  In  re  KaUey,  4  Bank.  Reg.  378  ;  WhisUm  v.  Smith, 
2  Low.  Dec.  101 ;  Coman  v.  Lackey,  80  N.  Y.  345 ;  Ham- 
mond V.  Hudson  River  Iron  cfe  Manvuf.  Co,,  20  Barb.  378 ; 
Gray  v.  Schmck,  4  N.  Y.  460.) 

Sa/muel  Hand  for  appellant.  The  license-  to  sell  vitiated 
the  mortgages.  {Southard  v.  Benner,  72  N.  Y.  424 ;  Mitt- 
nachU  V.  KeUy,  3  Keyes,  407;  .E^^ZZ  v.  Hart,  5  Seld.  213; 
BusseU  V.  ffmrn^,  37  N.  Y.  595,  696,  598  ;  Smith  v.  My,  10 
Bank.  Eeg.  553, 561 ;  Wagner  v.  Jones,  7  Daly,  375  ;  Dodds  v. 
Johnson,  3  N.  Y.  Sup.  Ct.  216 ;  City  Rk,  etc.,  v.  Westbery, 
16  Hun,  458  ;  Bobinson  v.  ^Mw?«,  22  Wall.  513  ;  Mobley  v. 
Z«^,  61  Ind.  11 ;  Davenport  v.  Foulke,  68  id.  382 ;  Bamet 
V.  Fugus,  51  111.  352 ;  Simmons  v.  Jenkins,  67  id.  479,  483 ; 
Collins  V,  Myers,  16  Ohio,  547  ;  Blakeslee  v.  Bossman,  43 
Wis.  116 ;  U.  S.  Rev.  Stat.,  §  5046.)  As  neither  the  contract 
itself  nor  the  first  mortgage  contained  any  agreement  on  the 
part  of  the  mortgagors  to  apply  the  proceeds  of  sales  upon  the 
mortgage  debt,  the  original  arrangement  was  fraudulent  as  to 
creditors.  {GonUing  v.  Shelly,  28  N,  Y.  360,  363 ;  Smith  v. 
Ely,  10  Bank.  Reg.  55e^,  562;  Hanokins  v.  First  Nat.  Rk,  2  id. 
337,  340.)  The  last  two  chattel  mortgages  and  the  assign- 
ments of  the  accounts  mentioned  in  the  complaint,  if  not  fraudu- 
lent and  void  as  to  creditors  at  common  law,  were  void  under 
The  Bankrupt  Act  because  they  were  taken  by  Harvey  out  of 
the  ordinary  course  of  business,  and  in  violation  of  its  provis- 
ions as  preferential  securities  within  two  months  prior  to  the 
filing  of  the  petition  on  which  Darrow  &  Co.  were  adju- 
dicated bankrupts,  Harvey  knowing  of  their  insolvency  at  the 
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time.  (Bump  on  Bankruptcy  [8th  ed.],  p.  791,  §  6128  ;  Bankrupt 
Act,  §§  35, 39  as  amended  in  1874 ;  Gazzam  on  Bankruptcy  [4tli 
ed.],  279, 280 ;  Wells  v.  Marohy  30  N-  Y.  350,  351 ;  Webb  v. 
Sachsy  15  Bank.  Beg.  169;  Jackson  v.  MoOuUochj  18  id. 
283  ;  Wa/rren  v.  Tenth  Nat.  B%  10  Blatchf.  493 ;  Welb  v. 
Sachs^  15  Bank.  Reg.  168 ;  Cuyler  v.  McCartney^  40  N.  Y. 
222 ;  Dewey  v.  M(yyer^  72  id.  70,  80 ;  CanMing  v.  SheUy,  28 
id.  360,  364 ;  Sutton  v.  UiUaye^  3  Barb.  529 ;  Graham  v. 
Stark^  3  Bank.  Reg.  357;  Mayar  v.  Herman^  10  Blatchf.  257, 
263 ;  Fox  v.  Gardner^  12  Bank.  Reg.  138  ;  Webb  v.  Sachs,  15 
id.  168.)  There  was  no  error  in  allowing  the  entries  in  Dar- 
row  &  Co.'s  books  to  be  proved.  {RvsseU  v.  Hxidson  R.  B. 
B.,  17  N.  Y.  134 ;  March  v.  ShvMzy  29  id.  346.) 

• 

FiNOH,  J.  The  two  mortgages,  assailed  by  the  assignee  in 
bankruptcy  were  not  void  on  their  face,  and  as  a  legal  conclu- 
sion from  their  express  terms.  Reading  them,  as  both  parties 
do,  in  connection  with  the  original  agreement  of  sale,  and  as 
steps  in  its  performance,  they  permitted  but  three  things,  to 
one  of  which  the  other  two  were  merely  incidental,  which  dif- 
fered from  the  ordinary  stipulations  of  a  chattel  mortgage. 
The  mortgagors  were  left  at  liberty  to  sell  and  dispose  of  the 
mortgaged  property,  but  upon  a  condition  involved  in  their 
covenant,  that  they  would  apply  the  proceeds  of  such  sales  to 
the  payment  of  the  debt  which  the  mortgage  secured.  As  sub- 
sidiary to  this  general  provision,  the  two  others  may  be  fairly 
gathered  from  the  agreements  taken  together :  that  the  mort- 
gagors might  sell  on  credit,  taking  good  business  paper  having 
sixty  to  ninety  days  to  run,  and  which  paper  the  mortgagee 
would  accept  and  apply  on  the  debt ;  and  that  the  mortgagors 
might  use  a  part  of  the  avails  of  the  sales  to  replenish  and 
freshen  their  stock,  but  if  they  did,  the  substituted  property 
was  to  be  placed,  by  monthly  renewals  of  the  mortgages,  in  the 
room  and  stead  of  that  which  was  sold  to  procure  it.  If  we 
state  these  latter  stipulations  somewhat  differently  from  the 
vei-sion  of  them  given  by  the  appellant,  we  are  yet  convinced 
that  no  other  or  wider  statement  of  them  is  a  just  inference 
from  the  provisions  of  the  original  contract. 
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Three  cases  decided  in  this  court  in  rapid  succession  held 
that  a  chattel  mortgage  was  not  ^^  se  void  because  of  a  provis- 
ion contained  in  it  allowing  the  mortgagor  to  sell  the  mort- 
gaged property,  but  accounting  to  the  mortgagee  for  the  pro- 
ceeds, and  applying  them  to  the  mortgage  debt.  {Ford  v.  WU- 
liamsy  24  N.  Y.  359 ;  ConUing  v.  SheUey,  28  id.  360 ;  MiUer 
V.  Loohwood^  32  id.  293.)  •  These  cases  went  upon  the  ground 
that  such  sale  and  application  of  proceeds  is  the  normal  and 
proper  purpose  of  a  chattel  mortgage,  and  within  the  pre- 
cise boundaries  of  its  lawful  operation  and  effect.  It  does 
no  more  than  to  substitute  the  mortgagor  as  the  agent  of 
the  mortgagee  to  do  exactly  what  the  latter  had  the  right 
to  do,  and  what  it  was  his  privilege  and  his  duty  to  ac- 
complish. It  devotes,  as  it  should,  the  mortgaged  property 
to  the  payment  of  the  mortgage  debt.  ,And  the  further  doc- 
trine of  one  of  these  cases,  that  nnder  such  a  stipulation  the 
proceeds  realized  by  the  agent  are  to  be  deemed  realized  by  the 
principal,  and  as  against  an  adverse  lien,  are  to  be  applied  on 
the  mortgage  debt  even  thougli  not  actually  paid  over  {Conh- 
ling  V.  SheUey^  9wprd)^  shows  how  impossible  it  is  that  any 
fraud,  or  injury  to  others,  can  be  imputed  to  the  agreement. 
If  the  mortgagor  sells,  and  actually  pays  over  the  whole  pro- 
ceeds, nobody  is  harmed,  for  that  only  has  happened  which  is 
the  proper  and  lawful  operation  of  the  mortgage.  If,  on  the 
other  hand,  such  proceeds  have  not  been  paid  over,  the  ad- 
verse lien  is  still  unharmed,  for,  as  against  it,  such  proceeds 
are  deemed  paid  over  and  applied  in  reduction  of  the  mortgage 
debt,  although  as  between  mortgagor  and  mortgagee  the  debt 
remains^  and  is  still  unpaid.  The  effect  we  have  thus  given 
to  the  stipulation  under  discussion  has  received  the  approval 
of  the  Federal  court,  in  a  case  where  the  whole  subject  was 
deemed  open,  and  the  true  rule  at  liberty  to  be  sought  out,  un- 
hindered by  decisions  df  ten  conflicting  and  said  to  be  impossible 
to  reconcile.  (Bobineon  v.  MlioU  22  Wall.  624.)  While  hold- 
ing that  provisions  which  allow  the  mortgagor  to  sell  for  his 
own  benefit  are  necessarily  fraudulent,  since  they  strip  the 
mortgage  of  its  whole  force  as  a  security  to  the  holder,  and 


.222  Brackbtt  v.  Harvey.  [Jan., 

Opinion  of  tlie  Court,  per  Finch,  J. 

make  it  merely  a  shield  to  the  debtor,  the  com't  carefully  quali- 
fied its  judgment  by  adding  that  such  results  did  not  follow 
where  the  sales  were  to  be  for  the  benefit  of  the  mortgagee, 
and  their  proceeds  to  be  paid  over  to  him.  Nor  does  the  re- 
cent case  in  our  own  court  of  Southard  v.  Benner  (72  N.  Y. 
424)  question  this  doctrine.  In  that  case  there  was  no  agree- 
ment to  sell  for  the  benefit  of  the  mortgagee,  and  apply  the 
proceeds  to  the  debt.  The  trial  judge  charged  that  if  the 
mortgagees  knew  of  the  sales,  but  supposed  the  money  was  to 
be  applied  on  the  debt,  there  was  no  fraud  in  law ;  and  the  de- 
cision went  upon  the  ground  that  tlie  jury  had  found,  and  there 
was  evidence  to  justify  it,  that  the  mortgagor  was  permitted,  by 
the  conscious  assent  and  agreement  of  the  mortgagee,  to  sell 
the  property  as  he  .pleased  for  his  own  benefit,  precisely  as  if 
the  mortgage  had  nonexistence.  We  see  no  reason  to  doubt 
that  on  their  face  the  mortgages  here  assailed  were  valid  un- 
less the  two  incidental  or  subsidiary  facts  operated  to  modify 
the  result.  The  first  of  these  was  the  implied  permission  to 
sell  for  good  business  paper,  running  sixty  or  ninety  days, 
which  paper  the  mortgagee  was  to  take  and  apply  on  the  debt. 
This  stipulation  is  an  inference  from  the  provision  of  the  con- 
tract by  which  Harvey  agreed  to  accept  such  business  paper  as 
cash.  No  express  liberty  to  sell  the  mortgaged  property  on 
credit  was  given,  and  the  only  proper  inference  of  such  liberty 
to  be  drawn  as  it  respects  sales  of  the  mortgaged  property  is 
that  which  we  have  stated.  It  was  thus  a  provision  in  entire 
harmony  with  the  covenant  to  apply  all  sales  to  the  mortgage 
debt  If  the  sales  were  for  cash,  that  was  to  be  paid  over ;  if  on 
a  credit  of  sixty  or  ninety  days  secured  by  good  business  paper, 
that  was  to  be  at  once  taken  as  cash  and  applied  as  cash.  No 
permission  to  sell  in  any  other  way  was  given  or  can  be  in- 
ferred from  the  contract,  and  that  actually  given  made  the 
paper  pei-mitted  to  be  taken  cash  as  between  the  parties,  to  be 
at  once  applied  upon  the  debt.  We  do  not  see  how  such  a 
provision  can  be  said  to  aflEect  injuriously  the  rights  of  other 
creditors.  It  can  only  become  dangerous  by  straining  it  be- 
yond any  just  inference,  and  construing  it  to  be  a  general  per- 
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mission  to  sell  on  credit  witliout  limitation.  The  second  inci- 
dental fact  is  the  implied  permission  to  use  proceeds  for  re- 
plenishing the  stock ;  the  goods  bought  to  be  substituted  in 
the  mortgage  for  those  sold.  This  again  is  an  inference  from 
the  stipulation  in  the  original  contract  for  monthly  renewals. 
These  could  only  be  necessary  to  bring  in  after-acquired  prop- 
erty, and  permission  to  acquire  it  with  proceeds  of  sales  is  per- 
haps a  just 'inference,  but  then  only  upon  condition  that  the 
substituted  property  be  brought  in  and  subjected  to  the  mort- 
gage lien.  Thus  understood  it  provides  only  for  a  shifting  of 
the  lien  from  one  piece  of  property  to  another  taken  in  ex- 
change. In  no  respect  did  it  permit  any  thing  mortgaged  to 
escape  the  mortgage.  If  it  did  not  turn  into  cash  or  paper, 
which  reduced  the  mortgage  debt,  it  turned  into  other  property, 
which  became  itself  the  subject  of  the  mortgage  lien.  We 
think,  therefore,  that  on  the  face  of  the  papers,  giving  them  a 
fair  and  just  construction,  there  was  nothing  whicli  constrains 
us  to  deem  tliem  fraudulent  in  law. 

But  the  contention  of  the  assignee  does  not  stop  with  the 
inferences  to  be  drawn  from  the  papers  themselves.  He  insists 
that  outside  of  them  there  was  evidence  of  an  agreement  be- 
tween the  parties,  by  the  terms  of  which  the  mortgagors  were 
permitted  to  use  the  proceeds  of  sales  in  part  to  meet  the  ex- 
penses of  the  business  and  for  the  support^  of  the  mortgagors 
and  their  families.  Such  an  agreement,  made  at  the  time  of  the 
written  one,  but  outside  of  it  and  by  parol,  we  held  in  Southard 
V.  Benner  {8upra\  might  be  proved  and  serve  to  establish  a 
fraudulent  purpose ;  and  the  learned  trial  judge  has  found  as  a 
fact  that  at  the  date  of  the  contract  and  of  the  several  mort- 
gages executed  pursuant  thereto,  "  it  was  understood  and  ex- 
pected by  all  of  the  parties  thereto,  that  the  avails  of  the  sales 
made  in  said  business  were  to  be  used  in  the  transaction  of  said 
business  in  paying  the  personal  expenses  of  the  said  Frank  E. 
Darrow  and  of  the  members  of  said  firm,  including  their  own 
and  their  families'  support  and  maintenance."  If  there  was 
evidence  to  sustain  this  finding,  it  is  necessarily  fatal,  for 
such  an  agreement  opens  the  door  to  fraud,  and  permits  the 
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mortgagor  to  use  the  property  for  his  own  benefit,  utilizing  the 
mortgage  as  a  shield  against  other  creditors.  To  this  finding 
of  the  trial  court  the  appellant  speciUcally  excepted,  and  the 
inquiry  now  is,  whether  there  is  any  evidence  to  sustain  it. 

We  mast  not  forget  that  it  is  an  agreement  which  is  to  be 
proved.  The  mere  expectation  of  one  party  or  the  other  is 
not  enough :  it  must  be  the  conscious,  concurrent  assent  of  .both. 
It  must  be  proved  and  not  merely  suspected,  for  it  is  an  attempt 
to  establish  fraud  where  innocence  is  to  be  presumed,  and  to 
contradict,  by  parol,  the  actaal  written  agreement  of  the  parties, 
and  reduce  that  to  a  mere  cover  and  artifice.  When  we  ex* 
amine  the  proofs,  it  becomes  apparent  that  no  such  actual 
agreement  was  directly  made.  No  conversation  upon  the  sub- 
ject took  place.  The  matter  .was  never  discussed.  No  words 
were  ever  exchanged  which  conveyed  such  assent  from  one  to 
the  other.  We  come  down  at  once  to  indirect  proof,  and  into 
the  region  of  inference.  When  there,  we  find  but  two  sorts  of 
evidence :  one,  the  alleged  expectation  of  Harvey ;  the  other  his 
knowledge  of  the  conduct  of  Darrow  &  Co.  and  of  their  modes 
of  doing  business.  The  evidence  as  to  Harvey's  expectation  was 
very  brief  and  was  this :  To  the  question,  "  did  you  understand 
that  Darrow  was  to  go  on  and  sell  the  lumber  so  transferred 
by  you  to  him?"  he  answered,  "yes;  and  he  did  so,  as  I 
understand,  agreeing  to  pay  me  the  proceeds,  and  he  paid 
me  the  proceeds  as  fast  as  he  received  them,  except  what  he 
used  in  replenishing  his  stock."  Here  the  agreement  is  stated, 
and  the  fact  which  followed  it.  All  the  proceeds  of  sales  of 
the  mortgaged  property  were  to  be  paid  over,  and  as  Harvey 
understood  wore  so  paid  except  what  was  used  to  buy  new 
stock.  He  was  then  asked,  "  did  you  understand  that  he  used 
a  share  or  portion  of  the  proceeds  of  the  business  for  his  own 
and  his  family's  support  ? "  Observe  the  point  of  this  inquiry. 
It  does  not  ask  what  was  the  agreement  of  the  parties.  That 
had  already  been  stated  and  was  written  out  in  the  mortgages 
subsequently  given,  and  was  inconsistent  with  any  right  of  the 
mortgagors  to  divert  the  proceeds  of  the  mortgaged  property 
to  their  own  support.     The  inquiry  is  limited  to  the  separate 
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action  of  one  of  the  parties,  which  might  prove  to  be  a  viola^ 
tion  of  the  agreement.  And  then,  too,  it  is  the  use  made  of  a 
portion  of  the  proceeds  "  of  the  hisiness  "  and  not  of  the  pro* 
ceeds  of  the  property  mortgaged,  which  is  the  subject  of  the 
inquiry.  The  witne&  answered:  "I  suppose  he  used  the 
profits  of  the  business  for  their  support."  This  is  a  statement, 
not  of  his  supposition  when  he  made  the  contract,  or  when  any 
mortgage  was  given,  of  what  Darrow  would  do,  but  merely  of 
his  supposition  at  the  moment  of  his  testimony,  and  in  the  Ught 
of  all  which  had  been  developed,  of  what  Darrow  in  fact  had 
done.  And  even  that  supposition  relates  to  the  business  and 
the  business  yrojiU^  and  not  to  the  proceeds  of  the  mortgaged 
property.  Profits  could  only  arise  after  the  payment  of  debts. 
They  could  not  arise  out  of  sales  of  the  mortgaged  property 
until  the  debt  representing  its  cost  was  paid.  The  profits 
realized  would  be  the  surplus  remaining.  Then  too  it  was  the 
profits  of  the  business  to  which  the  witness  referred.  It  is  said, 
however,  that  the  mortgagors  must  have  lived  out  of  the  pro- 
ceeds of  the  mortgaged  property,  because  there  was  nothing 
dse  upon  which  they  could  have  lived,  and  Harvey  must  have 
known  the  fact  and,  not  objecting,  be  held  to  have  assented. 
This  is  the  general  view  of  the  case  founded  upon  the  facts 
occurring.  "We  think  the  proposition  is  not  sound.  There 
were  proceeds  of  the  business  outside  of  sales  of  the  mortgaged 
property  upon  which  Darrow  &  Co.  could  have  lived  without 
touching  the  latter.  The  purchase-price  of  that  was  about 
$23,000.  Deducting  from  it  the  cost  of  the  leasehold  improve- 
mients,  which  appears  to  have  been  $6,250,  it  leaves  of  lumber 
to  be  sold  about  $17,000  at  the  commencement  of  the  business. 
But  the  actual  sales  of  the  first  year  are  estimated  at  $58,000 
or  nearly  four  times  the  cost  of  the  original  lumber,  and  while 
some  part  of  the  new  lumber  purchased  went  into  the  mort- 
gage by  additions,  yet  there  is  no  ground  for  supposing  that 
the  whole  of  it  did.  The  original  mortgage  was  given  in 
December  of  1873,  and  the  first  addition  to  its  schedule  was  in 
March  of  1871.  During  the  interval  of  three  months  there 
may  have  been,  and  judging  from  the  size  of  the  business,  there 
SicKELS  —  Vol.  XLVI.        29 
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mast  have  been,  many  purchases  and  sales,  the  proceeds  of 
which  lafter  were  in  no  mamier  bound  by  the  mortgage,  and 
could  be  used  by  Darrow  &  Go.  as  they  pleased,  although  the 
understanding  existed  by  parol  which  at  the  end  of  the  interval 
was  written  out  in  the  mortgage.  Another  period  of  four 
months  intervened  between  mortgages  C  and  D,  and  other 
intervals,  some  of  two  months  and  others  of  one  occurred. 
There  must  have  been,  therefore,  proceeds  of  the  business  not 
bound  by  the  mortgage  upon  which  Darrow  &  Co.  could  have 
lived,  and  that  they  did  so  is  made  more  probable  by  the  fact 
that  in  the  end  they  prove  to  be  in  debt  beyond  the  mortgage 
in  a  sum  of  about  $12,000,  or  much  more  than  enough  to  ao- 
count  for  their  living  and  business  expenses  without  at  all 
trenching  npon  proceeds  of  the  mortgaged  lumber.  And 
again,  we  find  no  evidence  that  these  proceeds  were,  in  fact, 
diverted  from  their  lawful  application.  Harvey  says  they 
were  not  to  his  knowledge,  and  Darrow  does  not  say  that  they 
were ;  so  that  there  is  no  foundation  in  the  facts  which  occurred 
in  the  transaction  of  the  business  for  any  inference  of  an  agree- 
ment to  divert  the  proceeds  of  the  mortgaged  property.  We 
see  no  evidence  of  an  agreement  for  such  diversion,  or  of  such 
diversion  in  fact.  The  debt  of  the  mortgagee  was  an  honest 
debt.  Its  security  by  chattel  mortgage  was  just  and  right. 
Both  parties  have  sworn  that  there  was  no  fraudulent  intent. 
The  mortgagee  was  at  times  lenient,  desiring  the  success  of  his 
debtors,  but  all  the  time  supposed,  and  had  good  reason  to 
suppose,  that  the  property  mortgaged,  or  that  bought  by  its 
proceeds,  was  being  steadily  appropriated  to  the  payment  of  the 
mortgage  debt,  until  just  before  his  seizure  of  the  property  re- 
maining, and  that  seizure  was  made  promptly  upon  the  discovery 
that  the  security  was  lessening.  The  whole  transaction  im- 
presses us  as  honest  and  just,  and  we  cannot  assent  to  the  con- 
dusion  that  it  was  fraudulent  and  void. 

But  the  respondent  still  defends  the  judgment  by  seeking  to 
apply  to  the  case  the  doctrine  of  Conkling  v.  Shelley  {supra). 
He  argues  that,  on  the  assumption  of  the  validity  of  the  mort- 
gages, there  was  nevertheless  enough  realized  from  the  sales 
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of  the  mortgaged  property  to  have  paid  them  in  full,  and  such 
proceeds  must  be  deemed  to  have  been  so  applied,  as  against 
the  assignee  in  bankruptcy  representing  creditors.  Without  con- 
sidering the  question  of  the  actual  foreclosure  and  possession 
by  the  mortgagee,  before  the  filing  of  the  petition  in  bank- 
ruptcy ;  and  granting,  as  was  held  in  Southard  v.  Benner 
(supra),  that  the  assignee,  representing  the  whole  body  of  credi- 
tors, stands  in  the  same  position  toward  alleged  fraudulent  in- 
cumbrances as  a  single  creditor  having  a  lien  by  judgment  and 
execution,  there  are  stUl  sufficient  answers  to  the  respondent's 
contention.  He  has  no  adequate  facts  as  a  foundation.  What 
he  relies  upon,  and  all  that  he  relies  upon,  is  the  estimate  of 
Darrow  that  the  sales  of  the  first  year  reached  $58,000  and  the 
actual  receipts  $50,000 ;  and  the  sales  of  the  second  year  were 
$20,000  and  the  receipts  $10,000.  But  these,  as  we  have  seen, 
were  proceeds  of  the  whole  business,  not  of  the  mortgaged 
property  alone.  They  were  not  all  bound  to  be  applied. 
What  proportion  of  them  came  from  sales  of  the  mortgaged 
lumber  is  not  shown,  and  we  do  not  know.  It  is  not  made  to 
appear  that  a  single  dollar  was  received  from  this  source  which 
was  not  applied  as  received  upon  the  mortgage.  On  the  con- 
trary, the  evidence  indicates  that  it  wad.  But  whatever  may 
be  the  truth,  it  is  enough  to  say  that  we  have  no  facts  from 
which  to  infer  a  misapplication  of  any  specific  amount  which 
therefore  needs  to  be  credited  as  a  payment  upon  the  mort- 
gage. There  is  this  further  answer  to  the  proposition.  The 
creditors  whom  the  assignee  represents  are  not  shown  to  have 
been  creditors  when  the  mortgage  of  July,  1875,  was  given. 
So  far  as  we  have  a  list  of  them,  their  debts  matured  thirty 
days  and  longer  after  that  date.  When  contracted  we  do  not 
know,  but  at  least  there  is  an  entire  absence  of  proof  that  any 
of  them  existed  at  that  date.  When  that  mortgage  was  given 
there'  was  thus  no  advense  lien  affecting,  on  any  theory,  the 
property,  and  it  was  entirely  competent  for  mortgagor  and 
mortgagee  to  deal  with  each  other  according  to  the  actual  facts. 
They  did  so  deal,  and  whether  moneys  had  been  realized  and 
misapplied  or  not  was  immaterial  to  the  dealing,  since  nobody 
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is  shown  to  have  been  in  a  position  to  raise  the  qaestion. 
When  the  new  mortgage  was  then  given  it  fixed  and  secured 
the  debt  remaining  unpaid,  and  was  valid  for  the  full  amount. 
We  do  not  approve  the  contrary  doctrine  of  the  General  Term 
upon  this  point.  It  proceeds  upon  the  idea  of  a  payment  as 
between  mortgagor  and  mortgagee,  which  is  sufficient  pro  tarUo 
to  cancel  the  mortgage  debt,  and  leaves  to  the  mortgagee  only 
an  unsecured  claim  against  his  agent  for  moneys  misapplied. 
But,  as  between  them,  they  remain  mortgagor  and  mortgagee, 
with  the  original  debt  unpaid  and  its  security  unaffected.  The 
doctrine  of  an  agency  and  a  constructive  payment  simply 
describes  and  enforces  the  equity  of  a  lien  in  collision,  and  has 
no  existence  except  as  incidental  to  that.  In  its  absence,  and 
as  between  the  original  parties,  both  debt  and  security  remain. 
Harvey  sold  under  the  July  mortgage  as  well  as  the  others, 
and  may  rely  upon  it  to  defend  his  title,  and  in  so  doing  can- 
not be  charged  with  prior  sales  even  if  unapplied,  nor  with 
subsequent  sales,  since  none  are  shown  to  have  been  made. 
The  constructive  payment  equitably  asserted  for  the  benefit 
of  an  adverse  lien  can  never  apply  where  such  lien  does 
not  exist,  and  the  question  is  wholly  between  the  original 
parties.  That  appeal^  to  have  been  the  situation  when  the 
July  mortgage  was  given,  and  limits  the  possibility  of  con- 
structive payments  to  a  period  subsequent  to  its  date,  and  to 
justify  those  there  is  no  evidence.  We  must,  therefore,  hold 
that  the  ground  of  constructive  payment  is  not  tenable. 

The  respondent's  final  reliance  is  upon  the  provisions  of  the 
Bankrupt  Act.  The  mortgages  of  August  and  September 
were  executed  within  two  months  of  the  filing  of  the  petition 
.of  bankruptcy,  and  are,  therefore,  claimed  to  have  been  unlaw- 
ful preferences.  The  Special  Term  decided  against  this  con- 
tention upon  the  ground  that  the  mortgages  were  given  in  exe- 
cution of  the  original  contract,  and  the  mortgagee  had  an 
equitable  right  founded  upon  that  contract,  and  long  ante- 
dating the  prescribed  two  months,  to  compel  the  execution  of 
such  mortgages.  The  General  Term  did  not  dispute  this  rul- 
ing, but  rested  its  conclusion  upon  a  different  ground.    We 
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think,  in  tins  respect,  the  courts  below  were  right.  The .  pref- 
erence which  Harvey  obtained  was  in  fact  given  to  him  and 
secured  by  the  terms  of  the  original  contract.  The  later 
mortgages  were  but  details  of  its  execution,  and  gave  him  no 
new  preference,  since  in  equity,  where  that  .which  is  agreed  to 
be  done  is  treated  as  done,  the  preference  already  existed  and 
could  have  been  enforced.  The  cases  cited  by  the  trial  court 
and  upon  the  brief  of  the  appellant  fully  justified  this  conclu- 
sion. But  our  constraction  of  the  original  contract  makes  a 
further  observation  necessary  We  confiue  the  contract  right 
to  a  lien  upon  newly-acquired  property  to  such  as  was  bought 
with  the  mortgage  proceeds,  and  became  incumbered  by  sub- 
stitution. It  was  sliown  that  some  of  the  property  described 
in  the  August  mortgage  was  bought  on  credit  and  not  paid  for, 
and  so  was  not  within  the  purview  of  the  original  agreement. 
But  if  that  be  true,  it  is  also  true  that  the  mortgage  of  July 
which  preceded  the  petition  in  bankruptcy  by  more  than  the 
prescribed  two  months  covered  all  the  property  specified  in 
the  later  mortgages,  except  items  amounting  to  about  $200. 
That  mortgage  was  unafEected  by  the  prohibition  of  the  Bank- 
rupt Act ;  the  sale  was  made  under  it  as  well  as  the  others,  and 
it  may  be  relied  upon  in  defense  of  Harvey's  title.  And  if 
the  items  of  the  $200  were  paid  for  out  of  sales  of  mortgaged 
property,  they  also  are  protected  upon  the  ground  first  stated. 
It  is  further  urged  that  the  August  and  September  mort- 
gages were  taken  by  Harvey  out  of  the  usual  course  of  busi- 
ness, and  with  knowledge  that  Darrow  &  Oo.  were  in  fact 
insolvent,  and  the  trial  court  has  so  found.  But  this  finding 
was  made  in  April,  1879,  and  before  the  decision  in  this  court 
of  Ghiemsey  v.  MiUer  (80  N,  T.  184),  which  was  rendered 
in  February  of  the  next  year.  We  held  in  that  case  that  the 
Federal  statute  as  amended  (XT.  S.  R  S.,  §  5128)  requires 
proof  to  avoid  an  assignment  that  the  assignee  received  it,  not 
only  with  ^'  reasonable  cause  to  believe  "  that  the  assignor  was 
insolvent, . but  ^'knowing  that  such  assignment  was  made  in 
fraud  of  the  provisions"  of  the  act;  and  that  such  knowledge 
required  more  cogent  evidence  than  mere  belief.    We  find  no 
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proof  of  Buch  knowledge.  The  facts  relied  upon  are  that 
Harvey  made  repeated  extensions ;  that  he  sued  the  firm  and 
recovered  a  judgment,  and  that  he  examined  their  books  and 
business  condition.  The  extensions  were  provided  for  in  the 
original  arrangement,  and  were  matters  of  anticipated  conven- 
ience. It  was  represented  to  Harvey,  as  he  says  and  as  Dar- 
row  admits,  that  the  fii*m  or  some  members  of  it  had  real 
estate  in  Virginia  worth  $6,000,  which  they  expected  to  sell 
and  apply  the  proceeds  on  their  purchase,  but  should  need 
extensions  if  that  fund  was  not  realized  in  time.  There  was 
nothing  in  those  extensions  which  indicated  or  tended  to  indi- 
cate insolvency  under  the  existing  circumstances.  The  judg- 
ment which  Harvey  recovered  appears  to  ,have  been  upon 
business  paper  turned  out  to  him  by  Darrow  &  Co.,  and  which 
they  indorsed.  It  is  certainly  possible  that  the  suit  was  brought 
with  a  view  to  enforce  collection  against  the  makers  and  so 
relieve  the  indorsers,  and  that  the  latter  were  not  expected  to 
pay  until  all  remedies  against  the  makers  were  exhausted. 
The  attempted  proof  of  an  examination  of  the  books  of  the 
firm  by  Harvey  ended  insubstantial  failure.  Darrow  testified, 
^'  I  saw  Mr.  Harvey  at  the  yard  one  hundred  times ;  he  asked 
how  we  were  getting  along ;  I  presume  we  told  him  something 
about  it ;  I  have  seen  him  with  my  books  two  or  three  times ; 
I  cannot  give  the  dates ;  father  and  Mr.  Walker  looked  over 
with  Mr.  Harvey ;  I  did  not."  Harvey  testified,  "  I  had  no 
knowledge  that  Darrow  &  Co.  were  insolvent  at  the  time  I 
took  the  mortgage  or  took  possession  of  the  mortgaged  prop- 
erty ;  I  had  no  intent  to  defeat  the  operation  of  the  Bankrupt 
Law."  Darrow  again  said  that  the  firm  was  embarrassed  "  at 
latter  end  and  for  a  few  weeks  before  they  closed."  Walker 
testified  that  "  Harvey  did  not  look  over  the  books  to  see  how 
the  affairs  stood."  And  again,  ^'  Harvey  did  talk  to  me  a  few 
times  about  their  business;  he  asked  me  how*  they  got  along, 
and  I  said  as  they  could  expect,  under  the  circumstances ;  that 
they  were  getting  along  very  well ;  I  did  not  go  into  details 
with  him."  On  this  state  of  facts  it  is  impossible  to  say 
that  the  proof  established  even  a  reasonable  cause  for  a  belief 
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by  Harvey  of  the  firm^B  insolvency,  and  still  less  of  knowledge 
by  him  of  an  intent  to  work  out  a  fraud  upon  the  provisions 
of  the  Bankrupt  Act. 

It  is  not  necessary  to  consider  the  questions  growing  out  of 
the  assignment  of  accounts.  Enough  has  been  said  to  ^ow 
that  a  new  trial  must  be  had,  and  when  that  occurs  it  may  ap- 
pear, what  at  present  is  left  in  doubt,  whether  these  accounts  rep- 
resented sales  of  mortgaged  property  m  whole  or  in  part,  when 
and  how  they  were  payable,  and  whether  or  not  they  were 
taken  absolutely  at  their  face  or  otherwise.  The  evidence 
relating  to  them  is  very  brief  and  somewhat  confused.  It 
seems  best,  therefore,  to  leave  that  question  open  for  the  efEect 
of  further  evidence. 

The  judgment  should  be  reversed  and  a  new  trial  granted^ 
costs  to  abide  event. 

All  concur. 

Judgment  reversed. 


91    881 
144    411 


Patbiok  Mo  Kenna,  Appellant,  v.  Helena  M.  Edmundstonb, 

-'  Impleaded,  etc,  Eespondent. 

91^281 
109    878, 

The  rale  that  a  general  statute  does  not  repeal  a  former  statute  apon  the      yi  ^-j 
same  subject,  but  Umited  in  its  application  to  a  parUcnlar  locality,  unless    l^^__  c 
the  two  statutes  axe  inconsistent  and  cannot  both  stand,  or  unless  the 
intent  to  repeal  is  manifested  in  the  general  act,  applies,  although  the 
more  general  statute  does  not  embrace  the  whole  territory  of  the  State. 

The  Mechanic's  Lien  Law  of  1875,  for  the  dtj  of  New  York  (Chap.  879, 
Laws  of  1875)  was  not  repealed  by  the  lien  law  of  1880  (Chap.  486,  Laws 
of  1880),  for  the  cities  of  the  State. 

(Argued  January  16,  1888  ;  decided  January  28,  1888.) 

Appeal  from  order  of  the  General  Term  of  the  Court  of 
Common  Pleas  in  and  for  the  city  and  county  of  New  York, 
made  November  6, 1882,  which  affirmed  an  order  of  Special 
Term,  the  nature  of  which  is  stated  in  the  opinion. 
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of  mechauic's  lien,  would  be  deemed  included  within  its  pur- 
view,  that  alone  ia  not  sufficient  to  indicate  an  intention  on  the 
part  of  the  legislature  to  repeal  the  act  of  1875.  It  was  held 
by  this  court  in  Van  Denburgh  v.  The  Village  of  Oreenbush 
(66  N.  Y.  1),  that  chapter  558,  Laws  of  1869^  wUch  amended  the 
Hen  law  of  1854,  applicable  to  certain  counties  in  the  State,  by 
extending  its  provisions  to  all  counties  except  Erie,  Kings, 
Queens,  New  York  and  Onondaga,  did  not  operate  as  a  repeal  of 
chapter  778,  Laws  of  1865,  which  enacted  a  special  lien  law  appli- 
cable to  the  county  of  Bensselaer.  And  in  Whipple  y.  Christian 
(80  N.  Y.  523)  it  was  held  that  the  lien  law  of  1844  (Chap. 
305),  applicable  to  all  the  cities  in  the  State  except  New  York, 
and  certain  specified  villages,  including  Canandaigua,  was  not 
repealed  as  to  that  village  by  chapter  204,  Laws  of  1858,  which 
extended  the  lien  law  of  1854  to  all  the  counties  of  the  State 
except  New  York  and  Erie. 

The  statute  of  1880,  was  a  general  statute  within  the  rule 
we  are  considering,  although  it  applies  only  to  cities  and  not  to 
the  whole  State.  A  statute  affecting  all  males  or  all  females, 
or  all  infants,  would  plainly  be  a  general  one,  and  on  the  same 
principle  an  act  applicable  to  all  cities  is  general,  in  contradis- 
tinction to  a  statute  applicable  to  one  city  only.  See  In  re  The 
Evergreens  (47  N.  Y.  216). 

It  is  claimed  that  the  intent  of  the  legislature  in  pass- 
ing the  act  of  1880,  to  repeal  the  act  of  1875,  is  shown  by 
the  fact  that  the  city  of  Buffalo  is  expressly  excluded  from  its 
provisions.  This  it  is  claimed  affords  an  inference  of  an  inten- 
tion to  include  all  the  cities  of  the  State  except  the  one  spe- 
cially excepted,  on  the  construction  that  the  exclusion  of  one 
city,  is  the  inclusion  of  the  others.  But  we  think  tliis  does 
not  afford  that  clear  evidence  of  intention  which  justifies  us  in 
holding  that  the  former  statute  was  repealed  by  implication. 
The  legislature  at  the  same  session  in  which  the  act  of  1880 
was  passed,  also  enacted  a  special  lien  law  for  the  city  of  Buf- 
falo (Laws  of  1880,  chap.  143),  and  the  legislature  for  greater 
caution,  may  have  excepted  the  city  of  Buffalo  from  the  gen- 
eral law  to  prevent  any  doubt  that  the  special  act  was  not  su- 
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perseded.  But  we  think  it  would  be  extending  the  inference 
beyond  its  legitimate  limits  to  infer  from  such  exception  an  in- 
tention to  repeal  the  act  of  1875.  The  New  York  City  Consoli- 
dation Act  of  1882  (Chap.  410,  §  1807,  et  8eq.\  incorporates  pro- 
visions found  in  both  the  act  of  1875  and  that  of  1880,  but  we 
do  not  perceive  that  it  affords  any  light  upon  the  point  here 
considered. 

We  are  of  opinion,  therefore,  that  the  act  of  1875  was  not 
repealed  by  the  act  of  1880,  and  that  the  court  had  jurisdiction 
to  make  the  order  in  question. 

All  concur,  except  Bafallo  and  Milleb,  JJ.,  absent 

Order  aflSrmed. 


In  the  Matter  of  Biohard  H.  Dissoswat. 

Under  the  Code  of  Civil  Piooedare  where  an  execution  can  he  iflsned 
against  the  property  of  one  who  is  ordered  hy  a  decree  of  a  surrogate  to 
pay  money  to  a  party,  execution  must  be  issued  and  returned  unsatisfied 
in  whole  or  in  part  before  proceedings  for  contempt  can  be  instituted 
as  provided  for  in  said  Code.  §§  25H  ^^* 

Proceedings  were  instituted  in  May,  1881,  to  punish  certain  persons  for 
alleged  contempts  in  not  complying  with  a  decree  of  a  surrogate  re- 
questing them  to  pay  d  sum  of  money.  No  execution  had  been  issued  upon 
the  decree.  Hdd^  that  the  proceeding  to  punish  for  contempt  was  not 
a  continuance  of  the  original  proceedings  in  which  the  decree  was  made, 
but  was  a  special  proceeding ;  and  so  said  provisions  of  the  Code  are 
made  applicable  to  it  (§  8347,  subd.  11). 

(Argued  January  16,  1883 ;  decided  January  ^,  1883.) 

Appbal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  made  December  4, 1882,  the 
nature  of  which,  as  well  as  the  material  facts,  Kxid  stated  in  the 
opinion. 

Joaiah  FletoJier  for  appellant.  The  proceeding  (being  one 
to  enforce  a  civil  remedy  as  for  a  contempt)  was  brought  under 
the  Code  of  1880,  because  begun  May  9, 1881,  and  is  a  special 
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proceeding.  {LticUow  v.  Knox,  7  Abb.  [N.  S.]  411 ;  JSrie  R*y 
Co.  V.  Ramsey  J  45  N.  Y.  637 ;  BrirMey  v.  BrinJdeyy  47  i<L 
40 ;  Carrinffton  v.  i^for«?(j  jB.  5.  Cb.,  62  id.  683 ;  4  Wait's  Pr. 
190;  Code,  §  2283;  2  E.  S.  688-556,  §  20.)  The  order  was 
good  as  a  <^.  sa.    (  Watson  v.  Ndson,  69  N.  Y,  636.) 

H,  B.  Philbrook  for  respondent.  An  attachment  for  a  con- 
tempt can  only  be  issued  to  enforce  a  decree  or  order  adjudg- 
ing the  payment  of  money  where  it  appears  that  the  particular 
fund  is  in  the  hands  of  the  person  so  ordered  to  pay.  {^Eatats 
of  Drap&r,  December,  1878 ;  WaUon  v.  Ndson,  69  N.  Y.  536.) 
Section  2555  of  the  Code  regulates  the  proceedings  to  be  taken 
to  enforce  a  surrogate's  decree  directing  the  payment  of  money 
and  is,  therefore,  by  the  eleventh  subdivision  of  section  8347,  con- 
firmed in  its  application  to  special  proceeding,  commenced  on 
or  after  September  1,  1880.  {Estate  of  Charity  Woodhouse 
CaJmn  Sur.) 

Eabl,  J.  Some  time  prior  to  the  17th  day  of  October, 
1879,  Emma  Bartlett  died  leaviDg  a  last  will  and  testament,  in 
which  one  Hayward  was  named  executor.  It  is  to  be  inferred 
that  that  will  was  subsequently  admitted  to  probate,  in  the 
Surrogate's  Court  of  the  city  of  New  York,  and  Hayward  ap- 
plied for  letters  testamentary.  Dissosway,  the  present  respond- 
ent, with  other  creditors,  filed  objections  in  the  Surrogate's 
Court  to  the  qualifications  of  flayward  as  executor,  and  those 
objections  came  on  for  hearing  before  the  surrogate,  and  gave 
rise  to  considerable  litigation,  the  result  of  which  was  that  the 
surrogate  made  a  decree  on  the  17th  day  of  October,  1879,  ad- 
judging that  letters  testamentary  should  be  issued  to  Eby  ward, 
and  that  Dissosway  and  the  other  objecting  creditors  should 
pay  to  him  for  his  costs  and  disbursements  in  the  proceedings 
several  sums  aggregating  $715.60.  On  the  9th  day  of  May, 
1881,  the  surrogate  made  an  order  requiring  Dissosway  and 
Weaver,  one  of  the  other  objecting  creditors  against  whom 
the  decree  was  made,  to  show  cause  before  him  on  the  19th 
day  of  May,  1881,  why  they,  and  each  of  them,  should  not  be 
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pnniBhed,  as  for  a  contempt,  for  not  complying  with  the  decree 
requiring  them  to  pay  the  snm  of  money  above  mentioned. 
That  order  was  served  upon  Dissosway,  and  upon  the  return 
thereof  a  hearing  was  had,  the  result  of  which  was  an  order 
by  the  surrogate  that  he  "  be  and  he  hereby  is  directed  to 
stand  committed  to  the  common  jail  of  the  county  of  New 
York,  there  to  remain  charged  upon  said  contempt  until  said 
several  sums,  amounting  to  $715.60,  with  lawful  interest 
thereon,  from  said  17th  day  of  October,  1879,  shall  be  fully 
paid  to  said  J.  K.  Hay  ward,  unless  he  shall  be  sooner  dis- 
charged by  the  court,  and  that  a  warrant  may  issue  to  carry 
this  order  into  eflEect."  A  certified  copy  of  this  order  was  de- 
livered to  the  sheriff  and  by  virtue  thereof  he  arrested  Dissos- 
way,  and  held  him  in  custody.  Thereafter  Dissosway  presented 
a  petition  to  a  judge  of  the  Superior  Court  of  the  city  of  New 
York,  praying  for  a  writ  of  habeas  corpus  to  be  directed  to 
the  sherifiE,  commanding  him  to  produce  him  before  the  judge 
at  his  chambers  in  the  city  of  New  York.  In  his  petition  he 
set  forth  the  substance  of  the  decree  of  the  surrogate,  made  on 
the  17th  of  October,  1879,  and  he  annexed  a  copy  of  the  order 
by  virtue  of  which  the  sheriff  arrested  him.  He  also  alleged 
in  hiB  petition,  that  the  decree  of  the  surrogate  of  October  17 
could  be  enforced  by  execution,  and  that  no  execution  had 
been  issued  to  collect  the  amount  directed  to  be  paid  by  the 
decree ;  and  he  claimed  that  the  surrogate  had  no  jurisdiction 
to  adjudge  him  in  contempt,  and  to  order  him  to  be  imprisoned. 
Upon  the  hearing  before  the  judge,  he  ordered  Dissosway  to 
be  dischai^ged  from  the  custody  of  the  sheriff,  and  from  further 
imprisonment  under  the  order  of  the  surrogate.  From  that 
order  Hay  ward  appealed  to  the  General  Term  of  the  Superior 
Court,  and  from  affinxkance  there  he  has  brought  this  appeal. 

Section  2550  of  the  Code  of  Civil  Procedure  provides  that 
^^  the  final  determination  of  the  rights  of  the  parties  to  a  special 
proceeding  in  a  Surrogate's  Court  is  styled  indifferently  a  final 
order  or  a  decree."  Therefore  the  decision  made  on  the  17th 
of  October,  1879,  was  a  decree.  Section  2554  provides  that  '^a 
decree  directing  the  payment  of  a  sum  of  money  into  court,  or 
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to  one  or  more  parties,  may  be  enforced  by  an  execution  against 
the  property  of  the  party  directed  to  make  the  payment." 
Section  2555  provides  that  a  decree  of  a  Surrogate's  Court 
directing  the  payment  of  money  may  be  enforced  by  serving 
a  certified  copy  thereof  upon  the  party  against  whom  it  is  ren- 
dered, and  that  if  he  refuses,  or  willfully  neglects  to  obey  it,  by 
punishing  him  for  a  contempt  of  court,  in  the  following  cases : 
Mr^.  Where  it  cannot  be  enforced  by  execution  as  prescribed 
in  the  preceding  section.  Second,  Where  part  of  it  cannot 
be  enforced  by  execution.  Third.  WTiere  an  execution  issued 
as  prescribed  in  the  preceding  section  to  the  sheriff  of  the 
surrogate's  county  has  been  returned  by  him  wholly  or  partly 
unsatisfied.  Therefore,  where  an  execution  can  be  issued 
against  the  property  of  one  who  is  ordered  by  a  decree  of  the 
surrogate  to  pay  money  to  a  party,  such  an  execution  must  be 
issued  and  returned  unsatisfied,  in  whole  or  in  part,  before  pro- 
ceedings for  a  contempt  under  section  2555  can  be  instituted, 
and  until  'such  an  execution  has  been  issued  and  returned  un- 
satisfied, the  surrogate  has  no  jurisdiction  to  punish  for  con- 
tempt. It  is  alleged  in  the  petition  presented  to  the  judge 
that  no  execution  had  been  issued  to  collect  the  money  required 
to  be  paid  by  the  decree,  and  we  must  assume  that  the  judge 
upon  the  hearing  before  him,  in  the  absence  of  any  proof  or 
fact  in  the  case  to  the  contrary,  found  that  fact  to  be  tnie ;  and 
hence  if  the  provisions  of  the  Code  are  applicable  to  this  case, 
the  order  discharging  Dissosway  was  properly  made,  and  there 
is  no  ground  for  this  appeal.  The  proceedings  to  punish 
Dissosway  for  contempt  were  conmienced  by  the  order  to  show 
cause  made  on  the  9th  day  of  May,  1881.  This  was  not  a  con- 
tinuation of  the  original  proceedings,  but  was  a  special  proceed- 
ing, and  hence  under  section  3347,  subdivision  11,  the  Code  is 
specially  applicable  to  it. 

It,  therefore,  seems  clear  that  the  decision  of  the  jadge  was 
right,  and  the  decision  of  the  General  Term  affirming  it 
should  be  affirmed  by  this  court,  with  costs. 

All  concur. 

Order  affirmed. 
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Baistk  op  Athoa,  Respondent,  v.  Mbtropolitak  National  Bane 

OF  New  York  City,  Appellant. 


When  a  preference  is  claimed  on  the  calendar  of  this  court  under  the  pro- 
vision of  the  Code  of  Civil  Procedure  (§  791|  sub.  7),  g^iving  a  preference 
in  "  an  action  against  a  corporation  •  *  *  issuing  bank  no|e8  or  any 
kind  of  paper  credits  to  circulate  as  money/'  and  the  fact  thus  giving  a 
right  to  a  preference  does  not  appear  in  the  pleadings  or  other  papers  on 
which  the  appeal  is  to  be  heard,  the  party  desiring  the  preference  "  must 
procure  an  order  therefor  from  the  court  or  a  judge  thereof  upon  notice 
to  the  adverse  party  "  (g  798). 

It  is  no  excuse  for  a  failure  to  procure  the  order  that  there  was  no  term 
of  the  court  at  which  a  motion  for  the  order  could  be  made.  8uch  a  mo- 
tion may  be  made  on  notice  before  any  judge  of  the  court,  at  his  resi- 
dence or  office,  or  at  any  place  which  the  judge  on  application  of  the 
moving  party  may  name. 

(Argued  January  16, 1883  ;  decided  January  28, 1888.) 

Motion  to  strike  cause  from  the  preferred  calendar  and  to 
place  it  in  its  proper  order  on  the  general  calendar. 

Robert  Sewdl  for  motion. 

EdAJOwrd  C.  James  opposed. 

Eabl,  J.  Section  791  of  the  Code  of  Civil  Procedure  pro- 
vides for  preferences  in  the  trial  or  hearing  of  causes,  and 
among  those  entitled  to  preference  upon  the  calendar  in  all 
courts  are  actions  mentioned  in  subdivision  7  of  that  section,  to- 
wit :  ^^  An  action  against  a  corporation  or  joint-stock  associa- 
tion issuing  bank  notes,  or  any  .kind  of  paper  credits  to  circu- 
late as  money."  Plaintiff,  claiming  a  preference  upon  our 
calendar  under  this  provision,  caused  this  cause  to  be  placed 
upon  the  calendar  as  a  preferred  cause ;  and  this  motion  is 
made  to  strike  it  from  the  preferred  calendar  and  place  it  in  its 
proper  order  upon  the  general  calendar. 

Section  793  provides  that,  "  when  the  right  to  a  preference 
depends  upon  facts  which  do  not  appear  in  the  pleadings  or 
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other  papers,  upon  which  the  cause  is  to  be  tried  or  heard,  the 
party  desiring  a  preference  must  procure  an  order  therefor 
from  the  court,  or  a  judge  thereof,  upon  notice  to  the  adverse 
party.  A  copy  of  the  order  must  be  served,  with  or  before 
the  notice  of  trial  or  argument."  In  this  case  it  does  not  ap- 
pear in  the  pleadings,  or  other  papers  upon  which  the  cause  is 
to  be  heard  in  this  court,  that  the  defendant  is  a  corporation 
issuing  bank  notes,  or  any  kind  of  paper  credits  to  circulate  as 
money,  and  hence,  in  order  to  be  entitled  to  the  preference, 
the  attorney  for  the  plaintifi  should  have  procured  and 
served  the  order  specified  in  the  section.  This  he  did  not 
do,  and  for  that  reason  the  counsel  for  the  appellant  de- 
nies the  plaintiff's  right  to  the  preference  claimed.  The 
answer  to  this  on  the  part  of  the  plaintiff  is,  that  he  had  no 
opportunity  to  procure  such  an  order,  as  there  was  no  term  of 
the  court  at  which  the  motion  could  be  made  before  ,the  date 
fixed  by  the  order  of  this  court  for  serving  notice  of  argu- 
ment. But  there  was  abundant  time  to  make  a  motion  before 
a  judge.  Such  a  motion  upon  notice  could  Iiave  been  made 
before  any  judge  of  this  court.  The  motion  could  have  been 
noticed  for  the  residence  of  the  judge,  or  his  office,  if  he  has 
one,  or  for  any  place  which  the  judge,  upon  the  application  of 
the  moving  party,  might  name  as  the  place  where  he  would 
hear  the  motion.  Hence,  there  is  no  proper  excuse  given  for 
not  procuring  the  order  required,  and  the  plaintiff  is  not  enti- 
tled to  a  preference. 

We  are  now  asked  to  make  an  order  nimopro  UmOj  giving 
the  preference.  As  there  does  not  appear  in  this  case  to  be  any 
good  reason  why  this  particular  cause  should  have  a  i»^fer- 
enoe  over  other  causes  upcm  the  calendar,  we  are  disposed  to 
hold  the  plaintiff  to  strict  practice  and  deny  the  order. 

The  motion  should,  therefore,  be  granted,  with  $10  costs. 

All  concur. 

Ordered  accordingly. 
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The  Pboplb  op  the  Statb  op  New  Tore,  Eespondeut,  v. 

Michael  E,  MoGloin,  Appellant. 

Upon  the  trial  of  an  indictment  for  murder,  a  statement  or  confession  made 
and  signed  by  the  prisoner  was  offered  in  evidence  on  the  part  of  the 
prosecntion.  It  appeared  that  when  the  prisoner  was  arrested  the  officer 
making  the  arrest,  an  inspector  of  police  in  the  citj  of  New  Tork,  in- 
formed him  of  the  crime  for  which  he  was  arrested,  and  that  he  (the  offi- 
cer) was  an  inspector  of  police,  and  had  been  watching  him  (the  prisoner), 
since  the  shooting  and  saw  him,  in  company  with  a  man  named  Healey 
try  to  steal  a  barrel  of  wliisky  the  night  before,  also  told  him  aboat 
his  pledging  a  pistol  with  which  the  marder  was  supposed  to  have  been 
committed ;  the  prisoner  thereupon  said  he  would  make  a  statement,  a 
coroner  was  sent  for.  who  came  to  police  head-quarters  where  the  prisoner 
was  in  custody,  and  the  confession  in  question  was  then  made,  the  coro- 
ner not  acting  in  an  official  capacity,  but  simply  as  a  clerk  to  take  down 
and  prove  the  confession.  Mdd^  that  the  evidence  did  not  disclose  any 
threats,  and  did  not  authorize  an  inference  that  the  confession  was  made 
under  the  influence  of  fear ;  that  assuming  the  paper  was  sworn  to  by  the 
accused  it  was  in  no  respect  a  compulsory  statement,  and  it  was  properly 
received  in  evidence  under  the  Code  of  Criminal  Procedure  (§  895). 

The  provisions  of  said  Code  regelating  the  mode  of  taking  and  authenticat- 
ing the  statements  of  prisoners  accused  of  a  crime  (§§  188-200)  refer  only 
to  the  judicial  examinations  therein  provided  for,  regularly  instituted  be- 
fore a  magistrate  authorized  to  conduct  such  an  examination  (§  147);  they 
do  not  include  a  statement  made  in  the  manner  of  the  one  in  question. 

As  to  whether  the  provision  of  the  said  Code  (§  537,  as  amended  in  1889, 
chap.  360,  Laws  of  1883),  providing  that  "  the  appellate  court  may  order 
a  new  trial  if  it  be  satisfied"  that  justice  requires  it,  although  no  excep- 
tions were  taken  on  trial,  applies  to  this  court,  qucsre. 

The  provision  of  the  Revised  Statutes  (8  R.  S.  701,  §  38),  rendering  a  per- 
son  *'  sentenced  upon  a  conviction  for  felony  "  incompetent  to  testify  as  a 
witness  was  repealed  by  the  provision  of  the  Code  of  Qvil  Procedure 
(§  883),  declaring  that  a  person  "  convicted  of  crime  or  misdemeanor  is 
notwithstanding  a  competent  witness  in  a  civil  or  criminal  action,"  etc., 
and  a  person  convicted  and  sentenced  is  competent  as  well  as  one  con 
victed  only. 

It  appeared  that  the  deceased  prior  to  his  death  lived  with  his  family  in 
rooms  over  a  bar-room  and  restaurant  kept  by  him ;  that  being  disturbed 
in  the  night  time  by  a  noise  in  the  room  below,  he  got  up  and  started  to 
go  down  stairs  to  ascertain  its  cause,  and  while  upon  the  stairs  was  shot 
by  some  person  standing  In  the  door  between  the  hall  and  bar-room  at 
the  foot  of  the  stairs  who  was  engaged  in  the  commission  of  a  burglary; 
that  in  the  evening  prior  to  the  murder  the  prisoner  redeemed  a  pistol 
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which  was  in  pawn,  and  took  it  away,  which  he  again  pawned  the  morn- 
ing after  the  marder.  The  pistol-  was  found  through  the  admimiion  con- 
tained in  the  confession,  and  the  prisoner  acknowledged  tliat  it  was  the 
pistol  with  which  the  deceased  was  shot.  He  also  admitted  to  a  witness 
that  the  morning  after  the  murder  he  was  on  the  street  where  the 
crime  was  committed  the  night  before, and  said  "a  man  ain't  a  tough 
until  he  knocks  his  man  out."  JSeldf  that  there  was  sufficient  evidence 
aside  from  the  confession  to  meet  the  requirements  of  said  provision  au- 
thorizing proof  of  a  confession,  i  a.,  that  to  warrant  a  conviction  '*  ad- 
ditional  proof  that  the  crime  charged  has  been  committed  *'  shall  be 
given. 

(Argued  January  17, 1883;  decided  January  80,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  October  27,  1882,  which  affirmed  a  judgment  of  the 
Oourt  of  General  Sessions  in  and  for  the  city  and  county  of 
New  York,  entered  upon  a  verdict  convicting  defendant  of  the 
crime  of  murder  in  the  first  degree.  (Reported  below,  28  Hun, 
150.) 

The  material  facts  are  stated  in  the  opinion. 

William  F.  Howe  for  appellant.  The  admission  in  evidence 
of  the  sworn  statement  of  the  prisoner,  it  not  being  a  volun- 
tary one,  and  he  being  under  duress  and  in  the  power  of  an 
official  who  had  done  all  that  was  necessary  to  arouse  his  fears, 
was  error.  (1  Greenl.  on  Ev.,  §  220;  People  v.  McMahxm^  15  N. 
Y.  384, 385,  386,  395 ;  Comm.  v.  Kfiapp^  9  Pick.  496 ;  Jeffarda 
V.  People,  5  Park.  522 ;  Price  v.  StaU,  18  Ohio,  418 ;  U.  S.  v. 
MoUy  1  McLean,  501 ;  People  v.  McMahon,  15  N.  Y.  886 ;  1 
Greenl.  on  Ev.  [13th  ed.],  §  219,  p.  256 ;  1  Phil,  on  Ev.  401 ; 
2  East's  P.  C.  659 ;  People  v.  Bates,  11  Oox's  Crim.  Cases,  686 ; 
People  V.  McMahon,  15  K  Y.  885 ;  People  v.  Phillips,  42  id. 
200 ;  Roscoe's  Grim.  Ev.  39 ;  Jeffatds  v.  People,  15  Park. 
Or.  547 ;  Comm.  v.  GvUen,  111  Mass.  435 ;  Oomm.  v.  Morey,  1 
Gray,  461 ;  People  v.  Wentz,  37  N.  Y.  303 ;  Cox  v.  People,  19 
Hun,  430 ;  80  N.  Y.  500 ;  1  Starkie's  Ev.  [ed.  1824]  49 ;  UnUed 
SkUes  V.  Chapman,  4  Am.  Law  Jour.  440.)  The  rule  respecting 
the  admission  of  extra-judicial  confessions  is  not  at  all  chaii^ed 
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by  section  395  of  the  Code  of  Criminal  Procedure  so  far  as 
it  relates  to  the  objection  that  the  confession  was  obtained  by 
threats  or  fear.  (1  Greenleaf  on  Evidence,  §§  219, 220 ;  People 
V.  Wents,  37  KT.  308 ;  Cox  v.  People,  80  id.  500;  S.  CI,  19  Hun, 
430 ;  BoHho  v.  People,  80  N.T.  484.)  When  a  confession  is  Dnce 
improperly  obtained,  the  influence  is  presumed  to  continue  to 
another  confession  of  the  same  or  like  facts.  ( If.  S.  v.  Chapman, 
4  Am.  Law  Jour.  440 ;  Cox  v.  People,  19  Hun,  437.)  The  depo- 
sition or  confession  should  not  have  been  received,  because  the 
prisoner  was  sworn.  (Code  of  Crim.  Pro.,  §  198  ;  1  Greenl. 
on  Ev.,  §  225 ;  Bull.  K  P.  242 ;  Hawk.  P.  C.  B.,  chap.  46, 
§  3  ;  People  v.  Hendriokson,  1  Park.  Cr.  396 ;  Hendrickson^s 
Case,  1  Park.  414 ;  10  N.  T.  13, 32-45 ;  People  v.  McMahon, 
15  id.  384,  391 ;  Teachout  v.  People,  41  id.  7 ;  Hunter  v. 
Le  Conte,  6  Car.  728 ;  People  v.  Renaadaer  Com,  Pleas,  6 
Wend.  643  ;  Merritt  v.  Oumaer,  2  Cow.  552.)  In  taking  the 
prisoner's  statement  the  statute  was  not  complied  with.  (Code 
of  Crim.  Pro.,  §§  196,  198,  199,  200 ;  People  v.  McMahon, 
15  N.  Y.  397.)  The  investigation  before  the  coroner  is  to 
ascertain,  in  addition  to  other  things,  "  whether  a  crime  has 
been  committed,"  and  further,  who  is  guilty  thereof.  (Code 
of  Crim.  Pro.,  §§  773,  777,  780.)  A  confession  of  a  defendant  is 
not  sufficient  to  warrant  his  conviction  without  additional 
proof  that  the  crime  charged  has  been  committed.  (Code  of 
Crim.  Pro.,  §  395.)  A  person  sentenced  upon  conviction  for 
a  felony,  is  incompetent  as  a  witness.  (Code  of  Civ.  Pro., 
§  832  ;  3  E.  S.  [6th  ed.  Banks]  994,  §  43.) 

John  Vincent  for  respondent.  The  jury  were  justified,  under 
all  the  circumstances  surrounding  the  case,  in  finding  pre- 
meditation and  deliberation.  (1  Greenleaf  [7th  ed.],  §  18; 
Comm.  V.  York,  9  Mete.  93  ;  Comm.  v.  Webster,  5  Cush.;  Van- 
Pelt  V.  McGraw,  4  Comst.  110, 114 ;  Burrill  on  Circumstantial 
Evidence,  49;  leighton  v.  People,  10  Abb.  N.  0. 261,269;  Sind- 
ram  v.  People,  88  N.  Y.  196.)  The  voluntary  confession  of  the 
defendant  was  correctly  admitted  as  evidence  in  the  case  by 
express  authority  of  law,  unless  it  was  made  under  the  in- 
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fluence  of  fear  produced  by  threats.  (Code  of  Criminal  Pro- 
cedure, §  395  ;  Cox  v.  People^  80  S.  T.  515 ;  WiOeU  v.  People, 
27  Hun,  469.)  To  establish  the  incompetence  of  the  witness 
Banfield,  it  was,  therefore,  essential  that  the  record  of  a  convic- 
tion  should  be  produced,  and  the  facts  developed  by  his  cross- 
examination  could  only  be  used  for  the  purpose  of  aJB^ecting 
the  weight  of  his  testimony  before  the  jury,  (Code  of  Civil 
Procedure,  §  832 ;  Ferry  v.  People,  86  N.  Y.  353.)  Where 
the  court  has  already  charged  the  substance  of  a  request  to 
charge,  it  is  proper  to  refuse  it.  {O^ConneU  v.  JPeople,  87  N. 
Y.  381 ;  Walker  v.  People,  88  id.  89.) 

RuGEB,  Ch.  J.  We  should  be  quite  content  to  rest  our  de- 
cision of  this  case  upon  the  opinion  delivered  at  General  Term, 
were  it  not  a  matter  affecting  the  existence  of  a  human  life, 
and,  therefore,  requiring  the  utmost  care  on  the  part  of  those 
having  charge  of  the  administration  of  the  law,  to  see  that  no 
injustice  be  done  to  the  accused.  These  considerations  have 
seemed  to  require  that  we  should  express  our  views  fully  on 
the  material  questions  presented  by  this  record,  and  stat«.  the 
'reasons  for  the  conclusions  arrived  at.  It  appears  by  the 
record  that  the  defendant,  Michael  E.  McGloin,  was  indicted 
for  murder  in  the  first  degree,  in  having  caused  the  death  of 
one  Louis  Hanier  on  the  morning  of  the  30th  day  of  Decem- 
ber, 1881.  The  indictment  contained  two  counts,  the  first 
charging  that  the  murder  was  committed  while  the  said  Mc- 
Gloin was  engaged,  with  others,  in  the  commission  of  the 
crime  of  burglary  and  felony ;  and  the  second,  that  the  said 
crime  of  murder  was  committed  with  a  deliberate  and  pre- 
meditated design  to  effect  the  death  of  said  Louis  Hanier. 
Upon  the  trial  of  this  indictment,  at  a  Court  of  General  Ses- 
sions in  the  city  of  New  York,  a  statement,  proved  to  have 
been  made  and  signed  by  the  defendant,  was  offered  in  evi- 
dence, on  behalf  of  the  people,  against  him.  It  was  objected 
by  the  counsel  for  the  defendant  that  this  statement  was  inad- 
missible, for  substantially  the  following  reasons : 
Pirst.  That  it  was  made  by  the  defendant  under  the  infln- 
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ence  of  fear,  produced  by  threats  made  to  him  by  the  ofScer 
in  whose  custody  he  then  was  upon  a  charge  of  committing 
the  crime  in  question. 

Second,  Because  it  was  taken  before  a  magistrate  after  de- 
fendant waB  accused  of,  and  under  arrest  for,  the  perpetration 
of  a  crime ;  but  was  not  taken  and  authenticated  in  accord- 
ance with  the  requirements  of  sections  198  and  199  of  the 
Code  of  Crimipal  Procedure. 

Third,  That  it  was  not  voluntarily  made,  being  a  sworn 
deposition.  The  first  objection  proceeded  upon  the  assumption 
that  the  officer  effecting  the  arrest  had  threatened  the  prisoner, 
and  that  such  threats  had  produced  an  emotion  of  fear  in  the 
mind,  probably  affecting  the  character  of  his  confession.  If 
this  assumption  is  well  founded,  it  will  be  fatal  to  the  admissi- 
bility of  the  evidence,  and  also  to  the  conviction,  in  part 
founded  thereon.  The  facts  upon  which  this  ground  of  ob- 
jection rests  are  as  follows :  Upon  making  the  arrest,  the  officer 
informed  McGloin  that  he  "  was  charged  with  shooting  Louis 
Hanier;"  that  he  (the  officer)  was  inspector  of  police,  and 
"  had  been  watching  him  "  (the  prisoner)  "  since  the  shooting, 
and  saw  him  in  company  with  a  man  named  Healey,  and  saw 
him  try  to  steal  a  barrel  of  whisky  the  night  before  I  arrested 
him.  I  also  told  him  about  the  pledging  of  the  pistol "  (re- 
ferring to  the  pawning  by  McGloin,  the  day  after  the  murder, 
of  a  pistol  with  which  the  crime  was  supposed  to  have  been 
perpetrated).  "  McGloin  said  he  would  make  a  statement.  I 
said  to  him,  I  would  send  for  Coroner  Herman  to  take  it." 
The  coroner  was  then  sent  for  and  came  to  police  head-quarters, 
where  the  defendant  was  in  custody,  and  the  confession  in 
question  was  made,  the  coroner  not  acting  in  any  official 
capacity,  but  as  a  mere  clerk  to  take  down  and  prove  the  con- 
fession. This  was  substantially  all  that  occurred  between  the 
officer  and  the  defendant  previous  to  the  making  of  the  state- 
ment. We  fail  to  see,  in  this  conversation,  the  existence  of 
any  threats,  or  any  proof  from  which  it  cotild  be  inferred  that 
the  defendant  made  the  statement  under  the  influence  of  fear. 

It  was  held  by  this  court  in  the  case  of  The  PeopU  v.F^te 
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(37  N.  Y.  303),  where  the  defendant  was  in  custody  upon  a 
charge  of  arson,  that  a  confession  drawn  out  by  questions,  and 
preceded  by  the  statement  niade  by  the  officer  to  the  prisoner, 
'^  that  he  was  in  a  bad  fix,  and  had  got  caught  at  last,"  was 
"wholly  voluntary,  and  made  uninfluenced  by  any  threat, 
menace,  promise,  or  other  influence." 

The  case  of  Cox  v.  The  People  (80  K  Y.  500),  although  a 
capital  case,  was,  in  respect  to  the  inducements  held  out  to  the 
prisoner,  similar  to  the  Weniz  Case.  A  confession  there  made 
by  the  defendant  was  hold  admissible.  The  court  further  held 
that  it  was  "  not  sufficient  to  exclude  a  confession  by  a  prisoner 
that  he  was  under  arrest  at  the  time,  or  that  it  was  made  to  the 
officer  in  whose  custody  he  was,  or  in  answers  to  questions  put 
by  him."  No  material  circumstance  appears  in  the  case  at  bar, 
which  did  not  appear  in  the  cases  referred  to,  except  that  here 
the  officer  stated  to  the  prisoner  that  he  was  aware  of  an  at- 
tempt on  the  part  of  the  prisoner,  the  night  before  his  arrest,  to 
steal  a  barrel  of  whisky.  It  would  be  unreasonable  to  say  that 
the  defendant  was  moved  to  make  this  confession  by  fear  of 
his  exposure  and  punishment  for  the  comparatively  trivial 
crime  of  stealing,  when  he  stood  uninfluenced  by  the  fact  that 
he  was  in  custody  charged  with  the  commission  of  a  crime  for 
which  his  life  then  stood  in  jeopardy.  The  argument  in  short 
is  that  the  defendant  might  be  improperly  influenced  to  confess 
the  commission  of  the  crime  of  murder,  throng  fear  that  he 
might  be  exposed  and  prosecuted  for  the  crime  of  stealing 
whisky.     There  is  little,  if  any,  force  in  it. 

The  question  upon  which  the  second  ground  of  objection 
was  based,  prior  to  the  adoption  of  the  Code  of  Criminal  Pro- 
cedure, was  the  subject  of  some  controversy  and  difference  in 
the  courts.  {Hendrickaon  v.  People^  10  N.  Y.  28 ;  People 
Y.McMahon^  15  id.  385;  People  v.  Wentz^  supra;  Teach^ 
out  V.  People^  41  N.  Y.  7.)  The  difficulty  in  brief  seemed 
to  be  in  determining  whether  the  reason  for  the  objection 
rested  upon  the  theory  that  the  evidence  was  given  in 
obedience  to  the  requirements  of  a  subpoena,  and  was,  therefore, 
compulsory  and  objectionable,  as  requiring  a  prisoner  to  give 
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evidenee  which  might  criminate  himself,  or  whether  it  was. 
based  upon  the  presumption  that  a  prisoner  giving  evidence  in 
relation  to  a  crime,  with  the  commission  of  which  he  is  charged 
or  suspected,  gives  it  under  such  influences  as  produce  an  ap- 
prehension of  danger  and  a  mental  disturbance,  rendering  it 
unjust  to  hold  him  responsible  for  what  he  says  while  subjected 
to  such  influences.  It  was  said  that  such  evidence  is  not  vol- 
untary, because  the  mind  being  confused  and  agitated  by  the 
appreJiension  of  danger,  cannot  reason  with  coolness,  and  will 
naturally  resort  to  falsehood  to  escape  the  consequences  of  the 
impending  danger.  {Hend/ricikson  v.  People^  mpra  /  People 
V.  MoMahonj  svpra,) 

The  efEect  of  these  differences  was  to  cause  the  line  which 
distinguished  admissible  from  objectionable  confessions  to 
fluctuate  according  to  the  theory  which  was  followed,  and  de^ 
prived  the  law  of  that  certainty,  and  prisoners  accused  of  crime 
of  that  uniformity  of  protection,  which  is  so  essential  to  jusr 
tice.  Without  discussing  or  referring  to  the  authorities  on  this 
subject  at  length,  it  may  be  said  that  the  foUowiug  propositions 
were,  prior  to  the  adoption  of  the  Criminal  Code,  well  settled 
by  law  in  this  State :  First.  That  all  confessions  material  to 
the  issue,  voluntarily  made  by  a  party,  whether  oral  or  written, 
and  however  authenticated,  were  admissible  as  evidence  against 
him  on  a  trial  for  a  criminal  offense.  {Peoples.  WentZy  supra,) 

Second.  It  was  no  objection  to  the  admissibility  of  such  con- 
fessions, that  they  had  been  taken  under  oath  from  a  person 
attending  before  a  coroner,  in  obedience  to  a  subposna,  upon  aa 
inquiry  conducted  pursuant  to  law,  into  the  causes  of  a  homi- 
cide. {Hendridkaon  v.  People^  supra ;  Teaeh<nU  v.  People^ 
supra.) 

Thirdn,  That  the  confession  or  declaration  sought  to  be  given 
in  evidence  was  in  writing  and  purported  to  be  sworn  to  waa 
no  objection  to  its  admissibility,  unless  it  also  appeared  that  it 
was  taken  before  a  magistrate  upon  a  judicial  investigation 
a^inst  the  person  accused  of  the  commission  of  the  crime. 

Pabkeb,  J.,  in  Sendriekson  v.  Pe4y[>le  {supra)  said  in 
relation  to  the  objection  that  a  confession  was  not  taken  con- 
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f  ormable  to  the  statute,  ^^  but  neither  is  the  statute,  nor  were 
the  common-law  rules,  of  which  it  is  declaratory,  applicable  to 
any  examination,  except  that  of  a  person  brought  before  a  mag- 
istrate on  a  charge  of  crime.  All  other  examinations  are  dassi- 
fied  BB  extra-judicial." 

The  provisions  of  the  Code  of  Criminal  Procedure  regulat- 
ing the  mode  of  taking  and  authenticating  the  statements  of 
prisoners  accused  of  crime,  contained  in  sections  188  to  200  in- 
clusive, refer  in  terms  only  to  the  judicial  examinations  therein 
provided  for,  regularly  instituted  before  one  of  the  magistrates 
described  in  section  147,  for  the  examination  of  criminals.  A 
coroner  is  not  one  of  these  magistrates.  There  is  no  direct 
evidence  in  the  case  that  the  paper  offered  was  sworn 
to  by  the  defendant.  Such  fact  is  sought  to  be  inferred  from 
the  fact  that  in  the  body  of  the  paper  this  clause  is  inserted : 
"  The  above  is  a  true  statement  in  every  respect,  to  which  I 
swear,  and  I  make  the  same  of  my  own  free  will ;"  and  also 
because  it  purports  to  have  been  "  taken  "  before  the  coroner 
and  is  subscribed  by  him.  These  facts  furnish  very  uncertain 
evidence  that  the  defendant  was  sworn  to  such  statement.  The 
only  witness  who  was  called  upon  to  testify  on  this  subject 
was  oflScer  Byrnes,  and  he  testifies  positively  that  the  defend- 
ant was  not  sworn  by  the  coroner.  But  assuming  that  this 
paper  was  sworn  to  by  McGloin,  we  must,  within  the  authori* 
ties  in  this  State,  come  to  the  conclusion  that  it  was  in  no  re- 
spect a  compulsory  statement,  and  was  at  common  law  admis 
sible  in  evidence  as  against  him  on  his  trial. 

The  Code  of  Criminal  Procedure  went  into  effect  in 
September,  1881,  and  contained  the  following  provision: 
^'  Section  395.  A  confession  of  a  defendant,  whether  in 
the  course  of  judicial  proceedings  or  to  a  private  person,  can 
be  given  in  evidence  against  him,  unless  made  under  the  influ- 
ence of  fear  produced  by  threats,  or  unless  made  upon  a  stipu- 
lation of  the  district  attorney,  that  he  shall  not  be  prosecuted 
therefor ;  but  it  is  not  sufficient  to  warrant  his  conviction  with- 
out additional  proof  that  the  crime  charged  has  been  commit- 
ted."   The  crime  in  this  case  was  committed  after  the  Code 
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took  effect  and  is,  therefore,  governed  by  its  provisions.  The 
admissibility  of  the  evidence  in  controversy,  under  this  statute, 
there  being  no  proof  that  the  same  was  made  either  under  the 
"influence  of  fear  produced  by  threats,"  or  upon  the  stipula- 
tion referred  to  in  the  act,  is  beyond  question.  It  is  thus 
found  that  neither  at  common  law,  nor  by  the  statute,  was 
this  evidence  open  to  any  of  the  grounds  of  objection  raised. 

One  Frederick  Banfield  was  called  as  a  witness  by  the  peo- 
ple on  the  trial,  and  gave  material  evidence  against  the  defend- 
ant. Upon  cross-examination,  he  testified  that  he  had  been 
arrested  and  convicted  of  the  crime  of  grand  larceny,  and  that 
he  had  been  sent  to  the  State  prison  for  tho  period  of  eighteen 
months.  That  he  was  also  convicted  of  the  crime  of  burglary, 
and  sentenced  therefor,  in  a  Court  of  General  Sessions,  to  the 
penitentiary  for  the  term  of  three  and  one-half  years.  No  ob- 
jection was  taken  to  this  testimony,  neither  was  a  motion  made 
to  strike  it  out  on  the  trial.  The  question  as  to  the  compe- 
tency of  Banfield,  as  faf  as  can  be  seen  from  the  record,  was 
first  raised  at  the  General  Term.  If  the  question  had  been 
raised  upon  the  trial,  nan  constat  but  that  the  people  might 
have  shown  a  pardon,  and  thus  restored  the  competency  of  the 
witness. 

It  was  contended  on  the  argument  by  the  appellant's  coun- 
sel, that  by  virtue  of  section  527  of  the  Code  of  Criminal  Pro- 
cedure, this  court  had  power  to  order  a  new  trial  when  the  ver- 
dict was  against  the  weight  of  evidence,  or  against  law,  or  when 
justice  required  it  to  be  done  "  whether  any  exceptions  shall 
have  been  taken  or  not  in  the  court  b^low."  It  is  quite  doubt- 
ful whether  that  provision  applies  to  this  court,  but  without 
considering  that  question  we  are  clearly  of  the  opinion  that  the 
objection  now  raised  to  his  competency  is  not  tenable  even  if 
we  were  at  liberty  to  review  it. 

It  is  claimed  that  Banfield  was  rendered  incompetent  to  tes- 
tify as  a  witness  in  the  case,  by  virtue  of  the  provisions  of  the 
Kevised  Statutes  (vol.  3  [Banks'  6th  ed.],  994,  §  43,  tit.  7), 
the  essential  portions  of  which  read  as  follows:  "No  person 
sentenced  upon  a  conviction  for  felony  shall  be  competent  to 
SiOKBLs  —  Vol.  XLVI.       82 
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testify  in  any  cause,  matter  or  proceeding,  civil  or  criminal, 
unless  he  be  pardoned  by  the  governor  or  by  the  legislature, 
except  in  the  cases  specially  provided  by  law." 

It  is  claimed  that  section  832  of  the  Code  of  Civil  Procedure, 
which  was  in  force  at  the  time  of  the  commission  of  this  crime,, 
and  which  reads  as  follows :  "  A  person  who  has  been  con- 
victed of  a  crime  or  misdemeanor,  is  notwithstanding  a  compe- 
tent witness  in  a  civil  or  criminal  action,  or  special  proceeding, 
but  the  conviction  may  be  proved  for  the  purpose  of  affecting 
tlie  weight  of  his  testimony,  either  by  the  record  or  by  his 
cross-examination,  upon  which  he  must  answer  any  question 
relevant  to  tliat  inquiry,  and  the  party  cross-examining  him  is 
not  concluded  by  his  answer  to  sucli  a  question,"  does  not  re- 
store the  competency  of  the  witness,  because  the  disqualification 
imposed  by  die  foregoing  section  of  the  Bevised  Statutes  fol- 
lows only  upon  a  ''sentence  based  upon  a  conviction  for  a 
felony,"  whereas  the  subsequent  enabling  statute,  embodied  in 
section  832  of  the  Code  of- Civil  Procedure,  relieves  only  those 
who  have  been  disqualified  by  a  conviction  of  a  crime  or  mis- 
demeanor, leaving,  as  it  is  claimed,  those  who  have  been  ti*ied, 
oonvicted  and  sentenced,  still  subject  to  the  exclusion  pro- 
nounced by  the  Bevised  Statutes.  It  is  hardly  conceivable 
that  this  construction  can  be  seriously  urged.  Both  at  common 
law  and  by  statute  a  witness  becomes  disqualified,  (mly  after 
sentence  rendered  upon  a  conviction  for  felony.  (People  v. 
Whipple^  9  Cow.  707;  People  v.  Herrich^  13  Johns.  82.) 
When  it  is  considered  that  a  mere  conviction,  not  followed  by 
a  sentence,  never  worked  a  disability,  it  will  be  seen  that  the 
construction  contended  for  by  the  plaintiff  in  error  would  de* 
prive  section  832  of  the  Code  of  Civil  Procedure,  as  well  as 
section  714  of  the  Penal  Code,  of  any  meaning  or  effect  what- 
soever. 

One  of  the  most  familiar  rules  for  the  construction  of  stat- 
utes requires  not  only  that  some  effect  should  be  given  to  all 
acts  of  the  legislature,  if  capable  of  such  interpretation,  but  that 
effect  must  be  given,  if  possible,  to  all  of  the  language  employed. 
(MaM&r  of  New  York  c&  Brooklyn  Bridge^  72  N.  T.  527.) 
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The  language  used  in  section  882  to  describe  the  object  in- 
tended to  be  accomplished  is  that  which  has  obtained  invariable 
usage,  not  only  in  the  reports,  but  with  text-writers,  and  is 
there  used  according  to  the  signification  given  to  it  by  legal 
writers.  It  was,  therefore,  "  an  accurate  legal  description  of  such 
a  disqualification  to  say  that  it  is  produced  by  a  conviction  of  a 
felony.  It  is  the  depravity  of  nature  evidenced  by  the  convic- 
tion that  creates  the  disability,  and  is  the  only  cause  of  that  dis^ 
ability.  "  It  is  the  infamy  of  the  crime,  and  not  the  nature  of 
the  punishment,  which  destroys  competency."  (1  Wharton's 
Criminal  Law,  §  760.) 

While  the  terms  "  disqualified  by  a  sentence  for  crime,"  or 
similar  words,  are  never  found  in  the  text-book  or  reports,  the 
language  used  in  section  832  is  invariably  employed  to  describe 
the  disability  referred  to.  {Jackson  v.  Oshom^  2  Wend.  555 ; 
13  Johns.  82,  Bupra  /  HUts  v.  Qolviny  14  id.  182.) 

The  disqualification,  though  entirely  based  upon  the  convic- 
tion, yet  in  order  to  preclude  the  possibilty  that  the  conviction 
may  have  been  nullified  by  a  motion  in  arrest,  or  other  proceed- 
ing, is  by  the  Eevised  Statutes  re<juired  to  be  followed  by  a  sen- 
tence in  order  to  become  eflfectual.  There  is  not  one  disqualifica- 
tion produced  by  a  conviction,  and  another  by  a  sentence,  but 
both  conviction  and  sentence  together  produce  one  and  the  same 
disqualification.  The  removal  of  the  cause  of  disqualification 
necessarily  restores  the  competency  of  the*  witness,  without 
reference  to  the  fact  as  to  whether  he  was  sentenced  or  not. 
It  was  evidently  the  intention  of  the  legislature  to  remove 
the  disqualification  in  question,  and  it  is  our  duty  in  constru- 
ing this  statute  to  give  effect  to  that  intention. 

From  the  irreconcilable  repugnancy  which  exists  between 
these  acts,  the  inference  inevitably  follows,  that  the  provisions 
of  the  Eevised  fetatutes  were  intended  to  be  repealed  by  the 
enactment  of  the  Code  of  Civil  Procedure.  We  are,  therefoi^, 
of  opinion  that  no  reason  exists  for  granting  a  new  trial  upon 
this  ground. 

Notwithstanding  the  admission  of  the  confession  of  McGloin 
in  evidence  against  him,  it  is  still  required  by  section  395  of 
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the  Code  of  Criminal  Proc5edure,  in  order  to  warrant  his  con- 
viction, '^  that  additional .  proof  that  the  crime  charged  has 
been  committed,"  should  be  given.  Without  undertaking  to 
state  the  evidence  in  detail,  it  will  be  sufficient  to  refer  to  the 
•several  prominent  facts  which  the  evidence,  outside  of  the  ad- 
missions contained  in  his  confession,  either  proved  or  tended 
to  prove.  The  proof  sliowed  that  previous  to  his  murder,  one 
Louis  Hanier  lived  in  a  two  story  frame  dwelling  on  West 
Twenty-sixth  street  in  the  city  of  New  York;  that  the 
lower  part  was  used  for  a  bar-room  and  restaurant,  with 
a  hall  adjoining;  and  the  upper  part  was  occupied  as  a 
dwelling  by  said  Hanier  with  his  family,  and  communicated 
with  the  lower  part  of  the  house  by  a  stair- way  running 
into  the  hall,  and  from  the  hall  by  a  door-way  opening  into 
the  bar- room ;  there  were  two  modes  of  entrance  into  the 
house,  one  from  the  street  by  a  door-way  opening  into  the  bar- 
room, and  another  by  a  door  opening  into  the  hall.  On  the 
morning  of  the  30th  day  of  December,  1881,  about  the  hour  of 
two  o'clock,  Louis  Hanier,  standing  on  the  stair-way  leading 
from  the  upper  to  the  lower  stories  of  said  house,  and  being  at 
the  time  about  three  steps  from  the  top  of  the  stair-way,  was 
fatally  shot  by  a  pistol  or  revolver  in  the  hands  of  some  person 
standing  in  the  door-way,  between  the  bar-room  and  the  hall, 
at  the  foot  of  the  stair- way ;  that  said  H^ier  died  about  three 
minutes  after  the  shooting,  in  consequence  of  the  wound 
thereby  occasioned.  It  was  in  proof  that  Hanier  closed  and 
locked  up  his  saloon  about  the  hour  of  one  o'clock  and  had 
retired  to  rest.  That  he  was  awakened  by  his  wife,  who 
heard  a  noise  in  the  saloon  below,  and  started  in  his  night- 
shirt to  investigate  the  cause  of  the  noise,  when  he  was  shot 
as  described.  It  was  testified  by  a  policeman,  that  after  Hanier 
had  closed  up  his  saloon  and  retired,  he  (the  policeman)  tried 
the  front  doors  of  the  house  and  found  them  both  securely 
fastened.  It  was  further  shown  that  there  was  a  back  door 
to  the  saloon,  opening  into  a  back  yard,  which  they  were  ac- 
customed to  fasten  at  night  on  closing  up  the  saloon.    It  was 
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also  shown  that  immediately  after  the  shooting,  the  front  door 
of  the  saloon  was  found  open. 

About  eleven  o'clock,  p.  m.,  of  the  night  of  the  homicide, 
the  defendant,  Michael  £.  McGIoin,  redeemed  a  pistol  which 
he  had  in  pawn  with  one  Gooley  on  West  Thirteenth  street,  then 
supposed  to  be  loaded,  and  took  it  away  with  him ;  that  said 
McGloin,  sometime  on  the  morning  of  the  30th  day  of  Decem- 
ber, 1882,  in  company  with  several  other  persons,  left  a  pack- 
age containing  a  revolver  with  one  Charles  R.  Graves,  who 
keeps  a  saloon  on  West  Fifty-seventh  street  in  New  York,  and 
asked  him  to  keep  the  same  for  him ;  that  on  the  morning  of 
the  said  30th  day  of  December,  McGloin  again  obtained  said 
pistol,  and  at  about  eleven  o'clock,  a.  m.,  of  that  day,  pledged  it 
for  a  small  loan  with  one  Bernard  Rosenthal,  who  keeps  a 
pawnbroker  shop  at  No.  862  Ninth  avenue  in  New  York  city. 
This  pistol  was  found  through  the  admissions  contained  in  Mc- 
Gloin's  confession,  and  was  acknowledged  by  McGloin  to  be 
the  pistol  with  which  Louis  Hanier  was  shot. 

It  was  further  proved  by  Frederick  Banfield  that  he  saw 
McGloin  about  half-past  ten  o'clock  of  the  morning  of  said 
80th  of  December,  and  had  the  following  conversation  with 
him :  "  I  asked  him,"  says  Banfield,  "  if  on  the  night  before, 
he  was  out.  He  said,  ^  yes.'  I  told  him  there  was  a  man  killed 
around  Twenty-sixth  street.  I  asked  him  if  he  was  around 
Twenty-sixth  street  the  night  ^before.  He  said,  ^  yes,'  Then 
he  said  to  me,  ^  a  man  aint  a  tough  until  he  knocks  his  man 
oat.'"  This  evidence,  we  think,  not  only  tended  to  prove, 
aside  from  McGloin's  confession,  that  a  burglary  was  committed 
upon  the  dwelling  of  Louis  Hani6ron  the  morning  of  the  30th 
of  December,  1881,  but  also  tended  to  establish  the  fact  that 
Louis  Hanier  was  unlawfully  killed  in  the  course  of  the  com- 
mission of  such  burglary,  and  that  the  defendant  was  a  principal 
in  the  commission  of  both  such  crimes.  We  are,  therefore,  of 
the  opinion  that  there  was  suflScient  corroboration  of  the  con- 
fession of  the  defendant,  McGloin,  to  warrant  his  conviction 
of  the  crime  of  murder  in  the  first  degree.  The  confession  of 
the  defendant  also  tends  to  prove  not  only  his  active  participa- 
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tioD  in  the  commisaion  of  the  burglary,  but  the  fact  that  he 
fired  the  shot  which  killed  Loais  Hauler. 

If  we  consider  the  confession  in  connection  with  the  other 
proofs  given  on  the  trial,  it  tends  to  establisli  the  fact  that  the 
crime  in  question  was  committed  under  circumstances  of  great 
atrocity,  indicating  on  the  part  of  the  perpetrator  a  wanton 
and  reckless  disposition  and  a  depraved  and  dangerous  character; 
they  together  unquestionably  famished  sufficient  evidence  to 
justify  a  jury  in  finding  the  defendant  guilty  of  the  murder  of 
Louis  Hauler  under  both  counts  of  the  indictment.  ' 

The  conclusions  at  which  we  have  arrived,  as  to  the  com- 
petency of  the  evidence  objected  to,  as  well  as  the  legal  efEect 
of  all  the  evidence  in  the  case,  render  it  imnecessary  to  exam- 
ine at  length  tlie  several  exceptions  taken  to  the  charge  of  the 
recorder  by  the  counsel  for  the  plaintiff  in  error.  Three 
exceptions  are  brought  to  our  attention  by  the  brief  of  the 
counsel.  The  first  is  an  exception  to  the  refusal  of  the  recorder 
to  charge  as  follows :  "  That  in  order  to  convict  under  the 
first  count  of  the  indictment,  the  jury  must  be  satisfied  beyond 
reasonable  doubt,  jfir«^,  a  burglary  or  larceny  was  committed  by 
the  prisoijer ;  eecondy  that  while  so  engaged  in  the  commission 
of  either  or  both  of  said  offenses,  the  prisoner  killed  the 
deceased.  Before  the  jury  can  consider  the  proposition  as  to  the 
killing  whilst  in  the  perpetration  of  a  felony,  they  must  find 
that  there  was  evidence  exclusive  of  the  confession  of  the 
prisoner,  that  the  felony  had  been  committed ;  that  the  prisoner's 
alleged  confession  is  not  sufficient  to  warrant  the  jury  in  find- 
ing affirmatively  that  the  offense  of  burglary  or  grand  larceny, 
or  both  of  said  offenses,  had  been  committed,  without  addi- 
tional proof  on  the  subject.'^  If  there  were  any  erroneous 
propositions  included  in  this  complex  request,  the  refusal  to 
cliarge  as  requested  was  properly  made.  It  will  be  seen  by 
the  first  clause  of  the  request,  that  the  recorder  is  asked  to 
charge  the  jury,  that  they  cannot  find  the  defendant  guilty  of 
any  crime  thereunder,  unless  they  also  find  the  existence  of 
the  several  elements  constituting  the  crime  of  murder  in  the 
first  degree.    In  other  words,  that  no  conviction  could  be  had 
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under  said  count,  except  for  murder  in  the  first  degree.  In 
fact  it  was  competent  for  the  jury  to  convict  the  prisoner  of 
the  crime  of  manslaughter,  or  any  inferior  degree  under  that 
count,  and  without  reference  to  the  truth  or  existence  of  sev- 
eral of  the  facts  described  in  the  request.  The  second  claose 
of  such  request  is  based  upon  the  alleged  inadmissibility  of 
the  confession  of  McGloin.  As  we  have  seen,  that  assump- 
tion was  incorrect,  and  this  part  of  the  request  was,  therefore, 
erroneous.  The  last  clause  of  this  request  was  actually 
charged  by  the  recorder  immediately  after  the  refusal  to  charge 
above  referred  to.  The  exception  to  the  refusal  to  charge  as 
requested*  was,  therefore,  not  well  taken. 

The  exceptions  to  the  refusal  of  the  court  to  charge  the  jury 
as  matter  of  law,  upon  the  evidence,  that  they  could  not  con- 
vict the  prisoner  of  murder  in  the  first  degree  under  the  first 
count  of  the  indictment,  and  also  the  exception  to  the  refusal 
of  the  court  to  charge  the  same  with  reference  to  the  second 
count,  were  neither  of  them  well  taken,  inasmuch  as  we  have 
held  thfi  evidence  to  be  sufficient  to  justify  the  jury  in  finding 
the  defendant  guilty  under  both  counts.  Upon  the  whole  case 
we  are  satisfied  that  the  verdict  was  neither  against  the  evidence, 
or  against  law,  that  the  trial  was  conducted  in  substantial  con- 
formity with  the  rules  of  law,  and  that  the  result  was  such  as 
the  jury  might  properly  reach  upon  the  evidence.  We  do  not 
think  that  justice  requires  a  new  trial,  but  on  the  contrary  that 
it  leads  us  to  an  affirmance  of  this  conviction. 

The  judgment  should,  therefore,  be  affirmed. 

All  concur,  except  Bapallo,  J.,  absent. 

Judgment  affirmed. 


In  the  Matter  of  the  Probate  of  the  Last  Will  and  Testament  of     -^f-^l 

Chaelottb  a.  Pbpook.  .U*  *-- 

Where  the  attestation  claase  to  a  will  is  fall  and  oomplete,  it  is  not  always 
essential  that  all  the  particttlars  required  by  the  statute  to  constitute  a 
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valid  execotion  of  the  instroment  sboald  be  ezpresslj  proved.  The  pre- 
sumption is  in  favor  of  dae  execution,  and  a  failure  of  recollection  on 
the  part  of  the  subscribing  witnesses  will  not  defeat  the  probate  where 
the  surrounding  circumstances,  taken  together  with  the  attestation 
clause,  satisfactorily  establish  such  execution. 
The  witnesses  to  a  will,  the  attestation  clause  to  which  was  in  due  form, 
and  which  was  executed  more  than  fourteen  years  before  the  death  of 
the  testatrix,  testified  in  substance  that  they  had  not  a  clear  recollection 
of  what  occurred  at  the  time  of  the '  execution,  that  they  must  have 
read  or  heard  read  and  understood  the  purport  of  the  attestation  clause, 
as  they  never  signed  any  document  without  knowing  its  contents,  and 
that  they  would  not  have  signed  if  the  facts  stated  in  said  clause  had 
not  occurred,  one  of  them  also  testified  that  the  signatures  of  the  testatrix 
and  the  two  witnesses  were  made  in  the  presence  of  each  other,  and 
that  he  recollected  that  said  clause  was  read  or  that  he  heard  it  read. 
HM^  that  the  evidence  justified  the  admission  of  the  will  to  probate. 

(Argued  January  19,  1888 ;  decided  January  80, 1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  February  3,  1882,  which  aflSrmed  a  decree  of  the  surro- 
gate of  the  county  of  New  York,  admitting  to  probate  the 
will  of  Charlotte  A.  Pepoon,  deceased. 

The  material  facts  are  stated  in  the  opinion. 

Jno,  E.  Pardons  for  appellant.  In  the  absence  of  proof  of 
a  declaration  to  the  witnesses  that  the  instrument  is  a  will,  pro- 
bate should  be  refused  even  though  it  appears  by  the  fact  of 
the  execution  of  the  paper  that  the  testatrix  may  have  had  a 
purpose  to  dispose  of  her  property  in  the  manner  indicated. 
{BuUer  v.  Benson^  1  Barb.  626 ;  KingsUy  v.  Blancha/rd^  66 
id.  317 ;  Tyler  v.  Mapea^  19  id.  448 ;  Seymour  v.  Van  WycJcy 
6  N.  Y.  120  ;  Sisters  of  Charity  v.  KeUy,  67  id  409.)  In  the 
absence  of  any  recollection  by  the  witnesses  that  there  was  the 
required  declaration,  the  case  stands  upon  the  inferences  to  be 
drawn  from  the  attestation  clause  and  any  corroborating  circum- 
stances on  the  one  side,  and  the  attending  and  conceded  cir- 
cumstances on  the  other.  {Orser  v.  Orser^  24  N.  Y.  61; 
Peok  V.  Gary,  27  id.  9 ;  WUl  of  Graham,  2  Bradf .  226 ;  Law- 
renoe  v.  Nartony  45  Barb.  448 ;  MaUer  of  KeUum,  52  N.  Y, 


1883.]        Matter  op  Pbobate  op  Will  of  Pbpoon.  257 

»^— — ^—^-^^■^^—        ■■      ■  ^  '■■"     ^'"  '"   "      '"    "      ■».^»^i«^.^^^—  »  MM  Will        I  I         II.  ■  ■■  ■  ^i^^»^^^»^^^—^^^»^^^— —  ^  ■■> 

Opinion  of  the  Coart,  per  Millbr,  J. 

51T.)  Conjectures  and  inferences  drawn  from  the  fact  of  the 
attestation  clause  were  inadmissible  in  the  absence  of  recollec- 
tion by  the  witnesses  tliat  they  did  read  the  attestation  clause  and 
were  of  no  value.  {Brawn  v.  Cady.^  19  Wend.  477 ;  GreenJeaf 
on  Ev.,  §  440 ;  NeweU  v.  Doiy,  33  N.  T.  83,  94 ;  BuOer  v. 
BensOy  1  Barb.  526 ;  Morehouse  v.  MaUkews^  2  N.  T.  514.) 

Wheder  H,  PeoJcham  for  respondents.  The  will  being 
eome  fifteen  years  old,  and  the  testatrix  having  lived  nearly 
fifteen  years  after  its  execution,  every  presumption  is  in  favor 
of  its  due  execution.  {BuUer  v.  Beiiaon^  1  Barb.  526,  538 ; 
Jaimoey  v.  Thome^  2  Barb.  Oh.  40,  60 ;  Nelson  v.  Oiffert^  3 
id.  158  ;  Peck  v.  6Wy,  27  N.  Y.  9,  32, 33 ;  Cheney  v.  A^mold, 
18  Barb.  438 ;  WiUis  v.  Motty  36  N.  Y.  486 ;  Matter  of  WiU 
of  KeUumy  62  id,  517,  521;  Biu/g  v.  Buffffy  83  id.  592;  1 
Williams  on  Executors  [6th  Am.  ed.],  103,  104  [bot.  p.]  note 
w,)  Of  the  case  as  a  question  of  fact  upon  the  weight  of  evi- 
dence, this  court  has  no  jurisdiction.  {In  re  BosSy  87  N.  Y. 
514 ;  Bams  v.  Olarky  id.  623.)  The  testimony  from  recollec- 
tion thus  proves  the  signing  at  the  end  of  the  will ;  the 
signing  in  the  presence  of  each  of  the  two  witnesses,  and  that 
the  witnesses  became  such  §,t  the  request  of  the  testatrix. 
(Dayton  on  Surrogates,  110,  114.)  A  memorandum  made  at 
the  time  of  a  transaction,  by  a  witness  thereof,  and  which  a 
witness  can  say  was  then  truly  made,  is  itself  evidence,  though 
the  witness  at  the  time  of  testifying  cannot  remember  the 
transaction,  and  though  examination  of  the  memorandum  fails 
to  refresh  his  memory.  {Butler  v.  Bensony  1  Barb.  526  ; 
Halsey  v.  Smsebaughy  15  N.  Y.  485,  488 ;  Howard  v.  Mc- 
Darwughy  77  id.  593.)  Proof  of  a  will  abides  by  the  same  rules 
of  evidence  which  prevail  in  all  other  judicial  investigations. 
{PeMes  V.  Casey  2  Bradf.  226.) 

Miller,  J.     The  will  of  the  testatrix  contained  the  usual 
attesting  clause,  in  due  form,  and  was  subscribed  by  the  signa- 
tures of  two  attesting  witnesses.     It  comprehended  all  that 
was  required  by  law,  and  upon  its  face  the  will  bore  every  ap- 
SiOKKLs  —  Vol.  XLVI.    33 
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pearaDce  of  having  been  lawfully  executed.*  It  was  dated  the 
20th  of  July,  1866,  and  was  executed  not  long  after  that. 
The  testatrix  died  in  November,  1880.  Considerable  time  had, 
thei:©f ore,  elapsed  between  the  making  of  the  will  and  the  death 
of  the  testatrix.  There  is  no  doubt  as  to  the  testatrix's  ca- 
pacity, and  the  question  is,  whether  the  proofs  before  the  sur- 
rogate established  that  the  will  had  been  executed  in  accordance 
with  the  provisions  of  the  Revised  Statutes. 

The  two  witnesses  to  the  will,  who  were  sworn  before  the 
surrogate,  did  not,  by  their  evidence,  fully  establish  that  the 
statutory  requirements  were  complied  with,  yet,  with  the 
attestation  clause,  which  fully  complied  with  the  statute,  it 
was  sufficient  to  establish  the  will.  The  time  which  had 
elapsed  since  the  execution  of  the  will  was  so  long,  it  is  by  no 
means  remarkable  that  the  recollection  of  the  witnesses  should 
have  become  somewhat  faint  and  obscure,  by  reason  thereof, 
and  hence  it  is  not  always  essential,  where  the  attestation  clause 
is  full  and  complete,  that  every  particular  should  be  proved. 

The  first  of  the  subscribing  witnesses,  Mr.  Roberts,  was  an 
employee  in  the  Second  National  Bank,  the  place  at  which  the 
testatrix  executed  the  will  in  question.  He  testified  he  had  no 
clear  recollection  of  the  circumstaiices ;  that  he  had  a  vague  im- 
pression of  her  being  in  the  bank,  one  day,  and  of  her  signing 
and  his  witnessing  the  will.  He  did  not  remember  what  occurred 
at  the  time,  and  could  only  infer  that  he  read  the  attesta- 
tion clause ;  that  ho  thought  he  knew,  at  the  time,  what  was 
necessary  to  the  proper  execution  of  a  will.  He  also  stated,  in 
answer  to  a  question  put,  that  he  must  have  understood  the 
purport  of  the  attestation  clause,  and  was  sure  of  that  from  his 
habit  of  not  signing  any  document,  without  first  reading 
it.  He  testified  that  if  the  matters  stated  in  the  attestation 
clause  had  not  occurred,  he  would  not  have  signed  it.  Upon 
cross-examination  he  testified  he  had  no  recollection  of  reading 
the  attestation  clause.  Upon  re-direct-examination,  after  exam- 
ining the  attestation  clause,  he  swore,  that  he  should  say,  Mrs. 
Pepoon  signed,  published  and  declared  the  will  as  and  for  her 
last  will  and  testament,  in  the  presence  of  himself  and  Mr. 
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Bronson,  and  that  they  subscribed  their  names  to  it  as  wit- 
nesses, at  her  request  and  in  her  presence,  and  that  he  has  no 
doubt  it  was  in  the  presence  of  each  other.  He  subsequently 
stated  that  he  meant  by  the  above  only  to  give  the  deduction 
from  what  he  had  signed,  but  had  no  recollection  that  he  ever 
knew  what  she  said  there,  and  that  he  could  not  say  that  he' 
recollected  any  of  these  circumstances.  Although  somewhat 
indefinite,  there  was  some  evidence  by  the  witness  to  establish 
the  fact  that  the  forms  of  law  had  been  complied  with. 

The  other  witness,  Mr.  Bronson,  testified  to  the  will  being 
signed  by  the  testatrix,  and  then  by  Mr.  Roberts  and  himself. 
Beading  the  attestation  clause  he  says,  ^^she  must  have 
declared  it  to  be  her  will  and  her  signature,"  but  he  does  not 
recollect  that  she  said  any  thing  more.  He  further  testified  to 
having  no  recollection  of  being  requested  to  sign  as  a  witness, 
but  says  "  he  must  have  read  that  clause  when  he  signed  it,  or 
heard  it  read,  because  he  never  signed  any  thing,  without  know- 
ing what  he  signed ; "  he  further  says,  he  must  have  signed  at 
the  request  of  Mrs.  Pepoon.  He  also  swears  that  he  would 
not  have  signed  it,  without  reading  that  part  over  his  signature, 
and  further  that  he  would  not  have  signed  it,  unless  these 
things  had  been  so,  after  he  had  read  it.  He  testified  to  the 
signatures  of  the  testatrix,  Mr.  Boberts  and  himself,  and  said 
they  were  all  signed  in  the  presence  of  each  other.  On  cross- 
examination  he  makes  his  testimony  still  stronger,  and  says : 
^^  I  am  sure  that  before  signing  my  name  as  a  witness,  I  read 
the  attestation  clause;  I  should  say  that  I  state  that  from 
recollection  ;  I  know  that  to  be  my  signature,  and  I  must  have 
read  it  before  I  signed  it ;  I  do  not  think  that  is  all  inference ; 
I  mean  to  state  now  that  I  now  recollect  that  I  did  read  that, 
or  that  there  was  read  to  me  that  clause." 

Every  presumption  is  in  favor  of  the  due  execution  of  the 
will  in  question.  The  rule  is  well  established  that,  when  there 
is  a  failure  of  recollection  by  the  subscribing  witnesses,  the 
probate  of  the  will  cannot  be  defeated  if  the  attesting  clause 
and  the  surrounding  circumstances  satisfactorily  establish  its 
execution.   {Rugg  v.  Rit^g^  88  N.  T.  592 ;  MaUer  of  KeUumu 


260  Matter  of  Pbobate  of  Will  of  Pepoon.         [Jan., 

Opinion  of  the  Court,  per  Millbr,  J. 

62  id.  617.)  Within  this  rule  it  is  diflScult  to  see  why  the  will 
in  question  was  not  sufficiently  proved.  Although  the  wit- 
nesses may  not  have  established  a  case  strictly  within  the 
requirements  of  law,  yet  their  testimony  strongly  tended  to 
sustain  the  validity  of  the  execution  of  the  will,  and  the  attes- 
tation clause  being  perfect  it  is  not  apparent  how.  it  can  prop- 
erly be  claimed  that  the  will  was  not  sufficiently  proved.  If 
the  witnesses  had  been  dead  it  could  have  been  proved  accord- 
ing to  the  provisions  of  the  statutes  of  this  State.  The  proof 
given  established  a  stronger  case  than  could  liave  been  made 
out  if  the  witnesses  were  not  living.  Under  such  circum- 
stances it  would  be  going  very  far  to  hold  that  the  will  was 
not  lawfully  proved,  and  no  reported  case  would  uphold  such 
a  decision.  We  agree  with  the  learned  counsel  for  the  appel- 
lant that  probate  of  a  will  should  be  refused  when  the  circum- 
stances establish  that  there  was  not  the  required  declaration, 
yet  we  think  the  circumstances  here  are  in  the  contrary  direc- 
tion and  tend  to  show  that  there  was  such  a  declaration  as  the 
law  requires,  and  within  none  of  the  cases  which  have  been 
cited,  all  of  which  we  have  carefully  examined,  do  we  find  the 
declaration  of  the  testatrix  here  was  not  sufficiently  and  properly 
established.  It  cannot,  we  think,  be  fairly  contended  in  this 
case  from  the  evidence,  that  there  is  such  an  entire  absence  of 
recollection  by  the  witnesses  that  there  was  the  required  dec- 
laration, for  there  is  at  least  some  evidence  tending  in  that  di- 
rection. But  even  if  such  was  the  case,  we  think  that  within 
the  rule  which  we  have  stated  the  probate  of  the  will  should 
not  be  defeated,  as  the  surrounding  circumstatices  all  tend  to 
show  its  valid  execution  ;  the  will  was  signed  by  the  testatrix 
and  by  the  subscribing  witnesses,  and  was  evidently  intended 
as  a  legal  and  valid  declaration  of  the  intention  of  the  testatrix. 
It  was  prepared  with  a  proper  attestation  clause  and  executed 
for  the  purpose  of  disposing  of  her  estate,  and  hence,  is  brought 
within  the  principle  decided  in  Miigg  v.  Hugg  (a^ipra).  Nor 
can  it  be  contended  we  think  that  the  facts  and  circumstances 
establish  that  the  testatrix  did  not  declare  the  instrument  to  be 
her  will,  and  it  is  to  be  assumed,  from  the  proof  in  the  case, 
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that  the  will  was  executed  by  the  testatrix,  that  it  was  attested 
by  witnesses,  that  it  contained  an  attesting  clause  containing 
all  the  essentials  to  make  it  a  valid  will,  and  from  the  other  evi- 
dence tending  to  show  that  it  was  declared  to  be  such,  that  no 
such  declaration  was  made.  The  evidence  presented  estab- 
lishes to  the  contrary.  We  think  there  is  nothing  in  the  tes- 
timony from  which  it  may  be  fairly  inferred  that  the  wit- 
nesses were  not  aware,  at  the  time  of  the  execution  of  the  will, 
that  they  were  signing  it  as  such  witnesses. 

We  do  not  deem  it  necessary  to  discuss  the  testimony  at 
length  in  regard  to  the  question  whether  the  declaration  was 
made,  as  it  sufficiently  appears  from  the  evidence,  in  connection 
with  the  attestation  clause,  that  such  was  the  fact. 

Several  questions  are  raised  in  regard  to  the  admissibility  of 
evidence  which  are  sufficiently  considered  in  the  opinions  of 
the  surrogate  and  of  the  Greneral  Term,  and  do  not  require  a 
discussion.    We  think  there  was  no  error  in  this  respect. 

The  judgment  should  be  affirmed. 

All  concur,  except  Rapallo,  J.,  absent. 

Judgment  affirmed. 


In  the  Matter  of  the  Probate-  of  the  last  Will  and  Testament      ji  m 
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of  Edward  Hewttt,  deceased.  '^-J» 

A  will  was  written  upon  the  two  sides  of  a  piece  of  paper  ;  the  sabBcribing 
witnesses  signed  their  names  at  the  bottom  of  the  first  side  and  again  at 
the  top  of  the  second  side,  following  which  was  an  important  provision 
of  the  will.  Held,  that  as  one  of  the  requisites  prescribed  by  the  statute 
for  the  formal  execution  of  a  will,  %.  e.,  that  the  attesting  witnesses 
shall  sign  their  names  at  the  end  thereof  (2  R.  8.  68»  g  40,  subd.  4),  had 
not  been  complied  with,  prolmte  of  the  instrument  was  properly  denied  ; 
and  that  the  refusal  of  the  surrogate  to  hear  proofs  was  not  error. 

(Argued  January  22, 1888 ;  decided  January  80, 1838.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
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made  April  10,  1882,  which  affirmed  a  decree  of  the  surrogate 
of  the  county  of  New  York,  refusing  to  admit  to  probate  an 
instrument  purporting  to  be  the  last  will  and  testament  of 
Edward  Hewitt,  deceased. 

The  facts  are  stated  in  the  opinion. 

Je%se  K,  Furlong  for  appellant.  The  absence  of  a  date  in 
a  will,  and  the  omission  to  name  an  executor  can  be  supplied. 
{LeaycrOfft  v.  Simmons^  3  Bradf.  35.)  So  long  as  in  point  of 
time  the  witnesses  wrote  their  names  upon  the  will  after  the 
act  of  subscription  had  been  done  by  the  testator,  it  is  immaterial 
where  the  names  of  the  witnesses  appear  thereon.  A  substantial 
compliance  with  the  statute  is  all  that  is  required.  ,{JacTcson 
V.  Jackscm^  39  N.  Y.  153 ;  Pick  v.  Gary^  27  id.  9  ;  Gilbert  v. 
Knox^  52  id.  129;  Leaycraft  v.  Simmons^  3  Bradf.  35 ;  Rem 
sen  V.  Brinckerhoff^  26  Wend.  331 ;  Hitchcock  v.  Thompson^ 
6  Hun,  279 ;  Kedfield's  Law  of  Probate  of  Surrogate's  Court 
[2d  ed.],  164.) 

8.  R,  Ten  Eyck  for  respondent.  The  failure  of  the  sub- 
scribing witnesses  to  sign  the  paper,  propounded  as  a  will,  at 
the  end  thereof,  is  fatal  to  its  validity  as  a  will.  (3  R.  S.  63 
[Banks'  6th  ed.  53].)  All  the  requisites  of  the  statute  must 
be  complied  with  in  order  to  make  a  will.  {Sisters  of  Charity 
V.  Kelly,  67  N.  Y.  409  ;  Raskin  v.  Raskin,  36  id.  416  ;\ff«7n. 
sen  V.  Rrvnckerhoff,  26  Wend.  331 ;  McGuire  v,  Kerr,  2 
Bradf.  214 ;  Lewis  v.  Lexois,  11  N.  Y.  220 ;  OiUbert  v.  Knox, 
62  id.  125  ;  Inre  Prdbateof  WiUof  O'NeU,  15  N.  Y.  Weekly 
Dig.  29.) 

Easl,  J.  Edward  Hewitt  died  in  May,  1881,  leaving  an 
instrument  purporting  to  be  his  will,  which  was  executed  a 
short  time  before  his  death.  It  was  written  on  two  sides  of 
an  irregular  shaped^piece  of  paper,  about  one-half  of  it  upon 
one  side  and  the  other  half  upon  the  other  side.  Th6  witnesses 
signed  their  names  at  the  bottom  of  the  first  side  and  again  at 
the  top  of  the  second  side.     The  deceased  signed  his  name  at 
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the  end  of  the  disposing  portion  of  the  instrument,  near 
the  middle  of  the  second  side,  and  again  at  the  bottom  of  the 
second  side.  Thomas  Hewitt,  a  brother  of  the  deceased,  pre- 
sented a  petition  to  the  surrogate  of  New  York,  praying  for 
probate  of  the  instrument  as  a  will.  Upon  that  petition  cita- 
tions were  issued,  and  on  the  return  day  of  the  citations  the 
widow  of  the  deceased  tiled  objections  to  the  probate  of  the 
instrument  relating  to  the  manner  and  form  of  its  execution. 
The  matter  was  then  adjourned  to  the  22d  day  of  June,  1881, 
and  the  counsel  for  the  contestant  then  made  a  motion  that 
probate  of  the  instrument  be  denied,  for  the  reason  that  the 
witnesses  thereto  had  not  signed  their  names  at  the  end  thereof. 
The  counsel  for  the  proponent  claimed  the  right,  then  and 
there,  to  examine  his  witnesses  and  to  give  proof  of  certain  facts 
stated  by  him ;  but  the  surrogate  declined  to  hear  any  evidence 
on  the  part  of  the  proponent,  and  made  a  decree  denying  pro- 
bate of  the  instniment  upon  the  ground  that  the  attesting  wit- 
nesses did  not  sign  their  names  at  the  end  thereof.  The 
decree  of  the  surrogate  was  affirmed  upon  appeal  to  the  Gen- 
eral Term  of  the  Supreme  Court,  and  then  the  proponent 
appealed  to  this  court. 

We  are  of  opinion  that  probate  of  the  instrument  was  prop- 
erly denied.  The  statute  (3  R.  S.  [7th  ed.],  §  2286)  prescribes  the 
formalities  which  shall  attend  the  execution  of  a  will,  one  of 
which  is  that  it  shall  be  subscribed  by  the  testator  at  the  end 
of  the  will ;  and  another  is  that  the  attesting  witnesses  shall 
sign  their  names  at  the  end  of  the  will.  However  unimportant 
these  formalities  may  be  in  any  particular  case,  they  must  be 
substantially  observed  in  order  to  make  a  valid  will.  None  of 
them  can  be  dispensed  with.  As  said  by  the  chief  justice  in 
the  case  of  Eemsen  v.  Brinckerhoff  (26  Wend.  325),  after 
stating  the  four  requisites  prescribed  by  the  statute  for  the 
formal  execution  of  wills  :  "  It  is  obvious  that  everv  one  of 
these  four  requisites,  in  contemplation  of  the  statute,  is  to  be 
regarded  as  essential  as  another,  and  there  must  be  a  concurrence 
of  all  to  give  validity  to  the  act,  and  that  the  omission  of  either 
is  fatal."     It  is  the  requirement  of  the  statute  that  both  the 
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testator  and  the  witnesses  must  sign  at  the  end  of  the  will. 
Wherever  the  will  ends  there  the  signatures  must  be  found,  and 
one  place  cannot  be  the  end  for  the  purpose  of  subscribing  by 
the  testator  and  another  place  be  the  end  for  the  purpose  of 
signing  by  the  witnesses.  As  was  said  by  Judge  Foloeb  in 
Sisters  of  Charity  v.  Kelly  (67  N.  Y.  409),  a  case  in  which 
probate  of  a  will  was  denied  because  the  signature  of  the  testa^ 
tor  was  not  at  the  end  of  the  will :  ''  Can  we  say  that  the  end 
of  a  will  has  been  found  until  the  last  word  of  all  the  provisions 
of  it  has  been  reached  ?  To  say  that  where  the  name  is  there  is 
the  end  of  the  will  is  not  to  observe  the  statute.  That  requires 
that  where  the  end  of  the  will  is  there  shall  be  the  name.  It  is  to 
make  a  new  law  to  say  that  where  we  find  the  name  there  is 
the  end  of  the  will.  The  instrument  offered  is  to  be  scanned, 
to  learn  where  is  the  end  of  it  as  a  completed  whole ;  and  at  the 
end  thus  found  must  the  name  of  the  testator  be  subscribed." 
-If  the  name  of  the  testator  had  been  written  where  the  names 
of  the  witnesses  are  found  no  one  could  properly  claim  that  it 
was  written  at  the  end  of  the  will.  Here  the  signatures  of  the 
witnesses  are  followed  by  an  important  provision  of  the  will, 
disposing  of  property  to  his  brother.  They  are  not  written  at 
the  end  of  the  will,  but  manifestly  near  the  middle  thereof,  and 
hence  plainly,  from  an  inspection  of  the  will,  the  statute  was 
not  complied  with. 

There  was  no  error  committed  by  the  surrogate  in  refusing 
to  hear  the  proofs  offered  on  the  part  of  the  proponent.  It 
would  have  been  wholly  unavailing  to  show  that  this  will  was 
in  other  respects  properly  executed ;  that  there  was  some  excuse 
for  not  placing  the  names  of  the  witnesses  at  the  end  of  the 
will ;  that  there  was  the  absence  of  fraud,  and  that  the  trans- 
action was  attended  with  entire  good  faith  and  fairness.  The 
proof  offered  would  not  tend  to  show  that  the  place  where  the 
signatures  were  signed  was  the  end  of  the  will.  No  proof 
could  show  that.  That  was  a  fact  which  could  not  be  removed 
from  the  case  by  any  evidence,  and  the  requirement  that  the 
signatures  should  be  at  the  end  of  the  will  could  not  be  supplied 
by  any  evidence ;  and,  hence,  it  was  proper  for  the  surrogate, 
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upon  the  production  of  this  instrument  before  him,  to  refuse  to 
receive  evidence  and  deny  probate,  just  as  he  would  have  been 
authorized  to  do  if  the  name  of  the  testator,  instead  of  being 
subscribed  at  the  end  of  the  will,  had  been  simply  written  at 
its  commencement. 

We  are,  therefore,  of  opinion  that  the  judgment  of  the 
Supreme  Court  should  be  aflirmed,  with  costs. 

All  concur,  except  Bafallo,  J.,  absent. 

Judgment  affirmed. 


Thb  People,  ex  rel.  Johk  Ryan,  Appellant,  v.  Stephen  B. 
Fbbnoh  et  aL,  Commissioners,  etc.,  Respondents. 

A  patrolman  is  an  officer  of  the  police  force  of  the  city  of  New  York,  and 
the  salary  referred  to  in  the  city  charter  of  1873  (§  48,  chap.  335,  Liaws 
of  1873),  is  incidental  to  the  office,  to  which,  by  reason  of  his  title  to  the 
office,  the    incambent  acquires  a  right 

While,  therefore,  such  officer  may  be  removed  for  cause  (§  41),  or  retired 
from  office  for  disability  incurred  in  the  performance  of  duty  (§  42),  he 
is  entitled  to  his  entire  salary  as  long  as  he  possesses  the  title  to  the  of- 
fice. 

The  authority  conferred  by  said  charter  (§§  41, 50),  upon  the  board  of  po- 
lice,  to  provide  by  rules  and  regulations  for  the  government  of  the  police 
department  and  the  discipline  of  the  subordinates  under  its  control,  does 
not  give  a  right  to  pass  rules  or  regulations  making  deductions  from  the 
salary  of  a  patrolman  while  detained  from  duty  by  reason  of  sickness  or 
injury  caused  by  the  discharge  of  his  official  duty. 

The  provision,  above  mentioned,  of  said  charter  (§  42),  authorizing  the  re- 
tirement of  a  patrolman,  was  not  repealed  by  the  act  of  1878  (Chap.  889, 
Laws  of  1878),  creating  a  police  pension  fund. 

A  continuous  practice  of  the  board  to  make  such  deductions,  however  gen- 
eral, cannot  control  the  true  construction  of  the  law,  or  impair  the  right 
plainly  given  thereby. 

It  seems  that  the  provision  of  the  act  of  1853  in  relation  to  the  police  depart- 
ment {^  8,  art.  1,  chap.  228,  Laws  of  1858),  providing  that  policemen 
"absent  from  duty  in  consequence  of  disease,  or  injuries  contracted  In 
public  service,  shall  receive  full  pay,"  has  not  been  repealed. 

SiOKELs  —  Voju  XLVI.        34 
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The  historj  of  legislatioD  in  reference  to  the  police  force  of  eaid  city  given 

and  the  various  statutes  collated. 
People,  ex  rel.  Ryan,  v.  French  (24  Hun,  263),  reversed. 

(Argued  March  IS,  1882 ;  decided  April  11, 1882.  Motion  for  reargument 
granted  June  20,  1882.  Reargued  October  28,  1882 ;  decided  January  80, 
1883.) 

Appeal  from  order  of  this  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  March  11,  1881, 
which  affirmed  an  order  of  Special  Term,  denying  the  application 
of  the  relator  for  a  peremptory  manrfamrt^,  requiring  defendants, 
as  commissioners,  composing  the  board  of  police  of  the  police 
department  of  the  city  of  New  Fork,  to  pay  to  the  relator  a 
balance  of  salary  alleged  to  be  due  to  him  as  patrolman.  (Re- 
ported below,  24  Hun,  263.) 

The  moving  affidavits  aver  that  on  the  21st  day  of  July,  187<), 
the  relator,  being  a  police  officer,  while  assisting  another  officer 
in  making  an  arrest,  was  assaulted  by  persons  resisting  the  ar- 
rest, and  injured.  That  he  continued  to  perfonn  duty  until 
the  17th  of  May,  1877.  That  from  the  said  17th  of  May,  1877, 
until  the  1st  day  of  September,  1877,  he  was  unable  to  per- 
form any  duty.  That  on  the  Ist  of  September,  1877,  he  re- 
commenced performance  of  duty,  and  ceased  therefrom  on  the 
16th  day  of  October,  1877,  since  which  time  he  has  performed 
no  duty,  and  has  been  growing  worse  and  become  partially 
paralyzed.  That  from  the  17th  day  of  May,  1877,  to  the  1st 
of  September,  1877,  and  from  the  16th  day  of  October,  1877, 
to  the  1st  day  of  July,  1878,  he  has  received  half  pay ^  and  from 
the  1st  of  July,  1878,  to  the  19th  day  of  May,  1830,  one-quarter 
pay.  He  seeks,  by  this  proceeding,  to  compel  payment  of  his 
salary  for  the  entire  time  at  the  full  rate,  $1,200  per  annum. 
The  application  was  opposed  upon  the  ground  that  prior  to 
July  1,  1878,  by  a  rule  of  the  police  department,  half  pay  for 
lost  time  was  allowed  to  members  of  the  police  force  during 
illness,  when  such  illness  arose  from  or  during  the  ordinary 
discharge  of  police  duties,  which  rule  was  amended  July  1, 
1878,  by  allowing  but  one-quarter  pay,  and  that  th^  relator's 
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disability  was  not  occasioned  by  the  injury  alleged,  but  arose 
from  or  during  the  ordinary  discharge  of  duties. 

John  D.  Tovmaend  for  appellant.  The  motion  of  the  relator 
for  maaidamua  should  have  been  granted.  (Laws  of  1873, 
chap.  756,  §  7 ;  Swift  v.  The  Mayor,  83  N.  Y.  528.)  The 
relator  has  never  lost  his  right  to  the  full  amount  of  his  salary 
as  a  patrolman,  and  the  police  department  should  be  compelled 
to  audit  his  claim  and  direct  payment  of  it  by  its  treasurer. 
(Laws  of  1873,  chap.  336,  §§  41,  42,  43.)  The  police  board 
have  no  power  to  reduce  the  salary  of  an  oflScer,  when  fixed  by 
law,  except  when  especially  authorized  so  to  do.  {People,  ex 
rel.  SaU&rlee,  v.  IPd  of  PoUoe,  76  N.  Y.  38.)  The  fact  that 
the  relator  was  unable  to  render  services  during  the  period  he 
seeks  to  recover  salary  for  does  not  prevent  a  recovery.  {Dclan 
V.  The  Mayor,  68  N.  Y.  274;  McVeany  v.  The  Mayor,  80 
id.  186.)  The  relator  seeks  the  enforcement  of  a  substantial 
right,  and  for  such  purpose  he  is  allowed  six  years  within  which 
to  make  application.  {People  v.  Stypvre.  of  'Westchester  Co,^ 
12  Barb.  446.)  There  is  no  legal  authority  for  the  board  of 
police  commissioners  to  curtail  the  pay  of  any  member  of  the 
police  force  beyond  the  amounts  they  are  expressly  authorized 
by  the  different  statutes  to  deduct.  (Laws  of  1867,  chap.  569 ; 
Laws  of  1860,  chap.  669 ;  Laws  of  1864,  chap.  403 ;  Laws 
of  1867,  chap.  806,  §  22;  Laws  of  1868,  chap.  635;  Laws 
of  1870,  chaps.  137,  382,  §  19 ;  Laws  of  1871,  chap.  126 ; 
Laws  of  1878,  chap.  389 ;  Laws  of  1882,  chap.  330.)  In- 
capacity has  always  been  considered  by  the  legislature  and 
treated  by  the  board  of  police  as  an  "  offense "  which,  upon 
conviction,  might  result  in  dismissal.  (Laws  of  1864,  chap. 
403,  §  38  ;  Laws  of  1870,  chap.  137,  §  60 ;  Laws  of  1873, 
chap.  335,  §  65;  Laws  of  1882,  chap.  410,  §  272;  Rules 
B'd  of  Police  Oomm'rs,  22,  116,  120.)  Section  42  of  chapter 
335  of  Laws  of  1873  was  not  repealed  by  chapter  389  of  Laws 
of  1878.  (Laws  of  1878,  chap.  389,  §§  8,  9,  subds.  3, 4  of  §  4 ; 
Laws  of  1882,  chap.  330,  §  4.)  A  patrolman  on  the  police  force 
of  the  city  of  New  York  is  an  officer,  and  as  such,  entitled  to  his 
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pay  so  long  as  he  is  entitled  to  his  otfice.  (Laws  of  1844,  chap. 
816,  art,  3,  §  4 ;  Laws  of  1846,  chap.  302,  art.  1,  §  2 ;  Laws  of 
1849,  chap.  436,  §§  3,  4;  Laws  of  1863,  chap.  228,  art.  1, 
§§  1-4 ;  Laws  of  1867,  chap.  669,  §§  6,  7 ;  Laws  of  1864, 
chap.  403,  §  13  ;  Laws  of  1870,  chap.  137,  §  47 ;  Laws  of 
1873,  chap.  336,  §  43  ;  Laws  of  1882,  chap.  410,  §  270 ;  Henly 
V.  I%e  Mayor  of  lA/me^  9  Bing.  107.)  The  words  "  pay  at  the 
rate  of,"  in  connection  with  compensation  to  patrolmen, 
have  not  a  different  meaning  from  the  word  "  salary."'  (Laws 
of  1844,  chap.  318,  art.  4,  §  6 ;  id.,  chap.  436,  §  7 ;  Laws  of 
1846,  chap.  302,  art.  3,  §  1 ;  Laws  of  1853,  chap.  228,  art.  4, 
§§  1,  2,  3 ;  Laws  of  1867,  chap.  669,  §  23 ;  Laws  of  1860, 
chap.  259,  §  63 ;  Laws  of  1864,  chap.  403,  §  63 ;  Laws  of 
1865,  chap.  692,  §  3 ;  Laws  of  1866,  chap.  861 ;  Laws  of  1867, 
chap.  481,  p.  1268 ;  Laws  of  1870,  chap.  137,  §  47 ;  Laws  of 
1873,  chap.  335,  §  43 ;  Laws  of  1880,  chap.  521,  §  2.) 

D.  J.  Dean  for  respondents.  The  relator,  having  performed 
no  service  daring  the  period  for  which  the  salary  is  claimed, 
has  no  right  thereto,  nnder  the  statute  which  fixes  the  salary  to 
be  paid  to  members  of  the  police  force  for  their  services. 
{Conner  v.  Mayor,  6  N.  Y.  285 ;  Smith  v.  Mayor,  37  id.  518 ; 
Dolan  V.  Mayor,  63  id.  274 ;  Mo  Yeany  v.  Mayor,  80  id. 
185 ;  Wood  v.  Mayor,  12  J.  &  S.  325  ;  People,  ex  rel.  liyan, 
V.  French,  Gen.  Term  Sap.  Ct,  January,  1881 ;  Bowen 
V.  Mayor,  Gen.  Term  Sup.  Ct,  April  7,  1880 ;  1?.  T.  Daily 
Reg.,  April  8;  Terhune  v.  Mayor,  Common  Pleas,  Gen. 
Terra,  June  6,  1881.)  The  board  of  police  are  clothed  with  a 
^t^o^judicial  power  to  investigate  and  decide  upon  the  cause 
of  the  relator's  disability,  and  determine  whether  such  disability 
proceeded  from  a  cause  which,  under  their  rules,  would  justify 
them  in  allowing  him  full  pay,  one-fourth  pay,  or  no  pay. 
{People,  ex  rd.  Folk,  v.  Police  CommWs,  69  N.  T.  411.) 

Samud  Ilamd  for  respondents.  The  compensation  of  the 
relator,  under  the  statute,  is  pay  for  service  performed,  and  is 
not  a  salary  to  which  he  acquires  right  by  reason  of  his  title  to 
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office,  whether  service  be  performed  or  be  not  performed. 
(Smith  V.  MayoTy  37  N.  T.  518 ;  Conner  v.  Mayor^  1  Seld. 
685;  jMeVeany  v.  May  or ^  80  N.  T.  185 ;  Wood  v.  Mayor  y 
12  J.  &  S.  325 ;  Hoboken  v.  Oear^  27  N.  J.  L.  265 ;  Laws  of 
1857,  vol,  2,  chap.  586,  §  23,  p.  214 ;  Laws  of  1860,  chap.  259, 
§  63,  p.  455 ;  Laws  of  1864,  chap.  403,  §  63,  p.  932 ;  Laws  of 
1866,  vol.  2,  chap.  861,  p.  1990 ;  Laws  of  1870,  chap.  137  ; 
Laws  of  1873,  chap.  853,  §  43 ;  Mimio  v.  Mayor ^  3  E.  D. 
Smith,  384 ;  Taiman  v.  Ins.  Co.^  1  Gush.  73,  76 ;  Beals  v. 
Ins.  Co.y  36  N.  T.  527.)  The  continuous  pi-actice  of  the  com- 
missioners who  have  administered  the  law  since  1857,  a  period 
of  twenty-five  years,  acquiesced  in  by  the  patrolmen,  including 
the  relator,  has  much  force  in  determining  the  construction  of 
the  act.  {Easton  y.  Pickeragilly  65  N.  Y.  314;  Troup  v. 
Haigkt,  Hopk.  239-268  ;  People  v.  Dayton^  55  N.  Y. ;  Union 
Ins.  Co.  V.  Bogey  21  How.  [U.  S.]  35-60;  In  re  Female 
Academy  of  Sacred  Hearty  6  Hun,  109-113,  114  ;  Brown  v. 
Mayory  55  How.  9.)  The  system  of  rules  by  which  deductions 
have  been  made  from  the  pay  of  members  of  the  police  force 
for  lost  time,  precisely  similar  to  the  deductions  made  from 
the  relator's  monthly  allowance,  and  the  constructions  of  the 
law  by  which  power  to  make  such  deductions  was  claimed  by 
the  conmiissioners,  have  received  legislative  sanction  and  recog- 
nition in  the  laws.  (Laws  of  1857,  chap.  569,  §  24 ;  Laws  of 
1860,  chap.  259,  §  66,  p.  457  ;  Laws  of  1867,  chap.  806,  §  7, 
p.  1999 ;  §  66  of  chap.  138,  Laws  of  1870,  as  amended  by  §  25 
of  chap.  383,  Laws  of  1870,  p.  901 ;  Laws  of  1870,  chap.  383, 
§  19 ;  Laws  of  1871,  p.  259,  chap.  126 ;  Laws  of  1878,  chap. 
389,  p.  467.)  An  act  of  the  legislature  in  recognizing  the 
e2dstence  or  interpretation  of  a  statute  is  a  strong  argument 
against  the  assertion  of  the  repeal  of  the  statute,  and  conclusive 
evide^nce  that  no  repeal  was  intended,  or  that  the  prevailing 
construction  is  erroneous.  {Smith  v.  PeopUy  47  N.  Y.  340 ; 
Rumsey  v.  People^  19  id.  41 ;  PeopUy  ex  rd.  Autwatevy  v. 
Greeny  56  id.  474 ;  Brown  v.  Mayory  55  How.  9  ;  O'  Gorman 
V.  MayoTy  67  N.  Y.  495.)  This  court  will  not  undertake  to 
substitute  its  judgment  upon  the  theories  of  medical  practitioners 
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in  the  place  of  the  judgment  of  the  board  authorized  by  the 
rules  of  the  department,  to  pass -upon  the  question  of  the  origin 
of  the  relator's  disability.  {People  v.  Police  Commisaioners^ 
69  N.  Y.  411.)  Such  a  construction  of  the  statutes  should  not 
be  made  as  will  sustain  the  relator's  claim  if  they  can  be  reason- 
ably construed  or  otherwise.  (Smith  v.  Mayor^  47  N.  Y.  340.) 

The  decision  of  April  11,  1882,  was  upon  the  following 
opinion : 

Danforth,  J.  The  relator's  compensation  was  declared  by 
section  43,  of  the  "  Act  to  reorganize  the  local  government  of 
the  city  of  New  York"  (Laws  of  1873,  chap.  335),  to  be  the 
amount  then  "  legally  paid  "  to  such  officer,  and  this  amount  is 
also  declared  to  be  the  ^'  salary  and  compensation  fixed  for  his 
office"  under  that  act. 

It  would  then  appear  that  the  salary  is  annexed  to,  or  is  an 
incident  of,  the  office,  and  the  relator  entitled  to  it  so  long  as 
he  possesses  the  title  to  the  odice.  It  is  not  only  fixed  by  statute, 
but  the  same  laws  provide  (§  43,  supra)  that  the  commis- 
sioners may  "  fix  the  salary  and  compensation  of  such  clerks 
other  than  policemen,"  whom  they  may  be  authorized  by  law 
to  appoint,  and  therefore  by  implication,  forbids  them  to  en- 
large or  diminish  the  salary  of  one  of  the  excepted  class.  {The 
People^  ex  rd,  Satterlee^  v.  The  Board  of  Police^  75  N.  Y. 
38.) 

His  title  to  the  offic6  is  not  dQuied,  and  it  is  conceded  that 
liis  salary  is  fixed  by  statute,  but  the  respondents  claim  that, 
as  by  sickness  "  he  was  disabled  from  rendering  service,  he 
thereby  lost  the  opportunity  of  earning  the  compensation  so 
provided,  and  thereafter  was  entitled  to  no  salary."  The  argu- 
ment puts  the  claim  upon  a  very  diflEerent  foundation  from 
tliat  afforded  by  the  statute.  In  the  one  case,  service ;  m  the 
other,  title.  Upon  principle  there  would  seem  to  be  no  reason 
for  this  substitution.  Nor  is  it  warranted  by  the  statute  {supra). 
Under  section  41  he  might  be  removed  from  office  for  cause, 
after  notice  and  examination,  or  under  section  42,  retired  from 
office  for  disability  incurred  in  the  performance  of  duty. 
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Neither  of  these  events  has  happened  to  the  relator.  He  is 
still  a  member  of  the  police  force,  but  a  portion  of  his  salary 
is  denied  to  him  under  rules  and  regulations  adopted  by.  the 
respondents.  By  these  rules,  deductions  are  in  effect  made 
from  the  salary  when  the  policeman  is  detained  from  duty  by 
reason  of  sickness  or  injury  caused  by  the  discharge  of  police 
duty. 

In  the  case  before  us  the  relator  was  absent  under  ^^  sick- 
leave,"  made  necessary,  as  he  claims  and  as  the  case  tends  to 
show,  by  reason  of  injuries  received  by  him  while  executing  the 
duties  of  his  office.  The  action  of  the  commissioners  is  sought 
to  be  justified  under  section  41  of  the  act  of  1873  (supra),  which 
provides  that  "The  government  and  discipline  of  the  police 
department  shall  be  such  as  the  board  may,  from  time  to  time,  by 
rules  and  regulations,  prescribe,"  and  section  50  of  the  same  act, 
which  empowers  the  board  in  their  discretion,  to  enact,  modify 
and  repeal  "  orders,  iniles  and  regulations  of  general  discipline 
of  the  subordinates  under  their  control  but  in  strict  conformity 
to  the  provisions  of  this  act." 

They  relate,  however,  to  instances  of  misconduct,  or  omission 
of  duty,  to  those  acts  of  the  officer  which  may  be  termed 
offenses,  or  conduct  calculated  to  impair  the  efficiency  of  the 
force  and  therefore  deserving  of  punishment,  and  not  to  the 
involuntary  failure  of  the  officer  to  meet  the  requirements  of 
the  law  by  reason  of  sickness  or  disability  caused  by  an  unusual 
effort,  or  by  the  performance  of  duty  assigned  to  him.  This  is 
apparent  from  the  context  of  section  41,  which  forbids  removal 
of  the  officer  until  after  written  charges.  Lighter  punishments 
may  be  prescribed  by  rule  or  regulation,  but  the  extreme 
penalty  only  after  notice.  So  long  as  the  relator  possesses  the 
office,  we  think  he  is  entitled  to  his  salary.  The  cases  {Conner 
V,  Mayor,  5  N".  Y.  285;  Smith  v.  Mayor,  37  id.  518;  Dolan 
V.  Mayor,  68  id.  274;  23  Am.  Kep.  168,  and  MoVeany  v. 
Mayor,  80N.T.  185 ;  36  Am.  Rep.  600)  cited  by  the  respondents 
have  no  application  to  the  question  before  us.  None  of  them  de- 
cides that  an  incumbent  of  a  public  office,  entitled  to  an  annual 
salary,  can  be  deprived  of  any  part  of  it  by  an  authority  which 
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did  not  fix  the  salary,  and  which  is  prohibited  from  doing  bo, 
or  that  any  part  of  it  can  be  withheld  from  him  by  reason  of 
his  involmitary  disability  to  perform  the  duties  of  such  office. 
The  salary  "fixed  for  his  office"  has  not  been  paid  to,  nor  has 
his  place  been  filled  by,  another.  These,  or  like  circumstances 
were  in  the  cases  cited,  and  in  the  later  one  of  Te?*hMne  v.  77ie 
Mayor  (88  N.  Y.  247). 

The  conclusion  at  which  we  have  arrived  will  not,  as  the 
respondents  apprehend,  interefere  with  the  exercise  of  power 
given  by  section  42,  above  referred  to.  The  relator  holds  his 
office  subject  to  the  provisions  of  that  statute,  and  will  have  no 
cause  for  complaint,  if  under  circumstances  to  which  it  applies, 
he  should  be  retired  from  office. 

The  orders  of  the  Special  and  General  Terms  should  be 
reversed,  and  writ  of  mandamus  allowed. 

The  decision  of  January  30,  1883,  was  aoon  the  following 
opinion : 

Danporth,  J.  Upon  the  first  argument  of  the  appeal  in 
this  case  it  was  assumed  by  tlie  respondents :  First,  That  an 
annual  salary  was  fixed  by  law  and  attached  to  the  office  of 
patrolman.  Second.  That  deductions  for  lost  time  from  the 
pay  of  patrolmen  were  not  authorized  by  any  statute ;  and  that 
the  authority  for  such  deduction  depended  entirely  upon  the 
power  conferred  upon  the  board  of  police  to  enact,  in  their 
discretion,  orders,  rules  and  regulations  of  general  discipline 
(§  50,  chap.  335,  Laws  of  1873),  and  upon  the  rules  in  relation 
to  deductions  for  sickness,  enacted  by  the  board,  as  a  measure 
of  discipline.  Third.  That  section  42  of  chapter  335,  Laws  of 
1873,  was  still  in  force,  and  that  the  relator  might  be  retired 
from  office  pursuant  to  its  provisions,  and  we,  in  substance, 
determined  that  a  patrolman  was  an  officer  of  the  police  force ; 
that  the  salary  referred  to  in  the  statute  (Laws  of  1873,  chap.  336, 
§  43),  was  incident  to  the  office ;  that  he  was  entitled  to  it  until 
removed ;  that  he  might  have  been  removed  for  cause  (§  41, 
act  of  1873,  supra)^  or  retired  from  office  for  disability 
incurred  in  the  performance  of  duty  (§  42,  act  of  1873, 
8upra)y  and  that  the  withholding  of  his  pay  could  not  be 
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justified  under  the  anthoritj  conferred  upon  the  respondents 
(§  41y  supra)y  to  provide  by  rules  and  regulations  for  the 
government  of  the  police  department  (see  opinion  of  Danfobth, 
J.y  April  11, 1882).^  It  was  afterward  made  to  appear  that 
certain  statutory  provisions  were  overlooked  by  counsel  for  the 
respondents  and  not  called  by  him  to  our  attention.  A  reargu* 
ment  was,  therefore,  granted,  and  those  and  other  statutes  are 
now  brought  forward.  They  certainly  involve  the  case  in 
more  difSiculty,  but  we  think  the  learned  counsel  for  the 
respondents  lost  nothing  by  omitting  them  from  his  considera- 
tion upon  the  first  occasion. 

jFtrst  It  is  contended  by  the  respondents  that  section  42  of 
the  act  of  1873  was  repealed  by  chapter  389  of  the  Laws  of 
1878,  and  that  sections  4  and  5  of  that  act  prescribe  the  only 
power  to  pension  or  retire  a  police  officer.  It  is  entitled  ^^  An 
act  to  create  a  police  pension  fund  for  disabled  and  retired 
policemen  in  the  city  of  New  York."  It  makes  no  reference 
in  terms  to  the  act  of  1873,  but  contains  a  general  repealing 
clause  of  ^^  all  acts  and  parts  of  acts  inconsistent  with  its  pro- 
visions." There  are  in  the  act  no  negative  words,  and  it  may 
be  construed  so  as  to  be  consistent  with  the  provisions  of  sec- 
tion 42  of  the  act  of  1873.  By  section  42  a  patrolman,  "if 
disabled  while  in  the  actual  performance  of  duty,"  can  be 
retired  from  office,  but  only  at  his  own  request,  or  upon  notice 
and  upon  conditions  expressed  in  that  section.  A  special  case 
is  there  provided  for,  and  I  perceive  nothing  in  the  general 
language  of  the  act  of  1878  {&i^a)y  which  is  fatal  to  it.  A  dis- 
cretionary power  is  by  that  act,  section  4,  vested  in  the  board 
of  trustees  therein  mentioned,*  to  grant  pensions  in  certain^ 
cases,  but  no  power  is  given  to  retire  or  dismiss  the  officer,  and 
by  section  5,  any  member  of  the  police  force  who  has  served 
for  twenty  years  or  upwards,  may,  on  his  own  application,  or 
the  certificate  of  the  board  of  surgeons,  be  retired  from  service 
and  placed  on  the  pension-roll.  The  prohibition  in  section  42 
of  the  act  of  1873  is  not  abrogated,  nor  does  section  5  of  the 

*  Ante,  p.  270. 
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act  of  1878  apply  to  the  case  before  us.  This  diflBculty  is 
indeed  removed  by  a  later  act,  amending  chapter  389  of  the 
Laws  of  1878,  passed  in  1882  (Chap.  380,  §  4,  subd.  3),  which 
provides  in  substance  that  the  board  of  police  may,  in  its  dis- 
cretion, retire  and  dismiss  from  membership  on  the  police  force, 
and  thereupon  grant  pensions,  among  others,  to  any  member  of 
the  police  department  or  force,  who,  while  in  the  actual  per- 
formance of  duty,  and  by  reason  of  the  performance  of  such 
duty,  shall  have  become  permanently  disabled  so  as  to  be  unfit- 
ted to  perform  police  duty.  This  act  having  been  passed  after 
the  questions  in  this  case  arose,  has  no  application  to  them,  but 
is  important  as  showing  a  legislative  recognition  of  the  omission 
in  the  principal  act.  We  see  no  reason,  therefore,  to  change 
the  construction  heretofore  given  to  section  42  (supra).  But 
this  does  not  dispose  of  the  case.  The  relator  was  neither 
retired  from  office  nor  granted  a  pension  under  either  act. 
Upon  the  former  argument  the  respondents  conceded  that  the 
relator's  salary  was  fixed  by  statute,  but  that  having  performed 
no  service  during  the  period  for  which  the  salary  was  claimed, 
he  had  no  right  thereto ;  their  contention  now  is  that  the  relator's 
compensation  is  "  not  a  salary  to  which  he  acquires  right  by 
reason  of  his  title  to  office,  but  pay  for  service  performed." 
Upon  both  occasions  it  has  been  conceded  that  the  relator  is  a 
patrolman,  and  although  the  words  used  in  designating  the 
compensation  to  be  paid  to  him  are  not  uniform  in  different 
statutes,  they  do  not,  so  far  as  the  question  before  us  is  con- 
cerned, convey  a  different  intention. 

In  the  Laws  of  1844,  chapter  815,  entitled  "  An  act  for  the 
establishment  and  regulation  of  the  police  of  the  city  of  New 
York,"  the  then  existing  watch  department  was  abolished  and 
a  day  and  night  police  not  to  exceed  eight  hundred  men,  in- 
cluding captains,  assistant  captains  and  policemen,  established 
in  its  place,  to  be  appointed  for  a  particular  time,  the  police- 
men for  one  year,  with  compensation  to  be  fixed  by  the  com- 
mon council,  not  exceeding  $500  to  each  patrolman,  and  it  de- 
clares that  the  salaries  ^^  shall  be  paid  by  the  comptroller  by 
warrant,  semi-monthly."    (§  5,  art.  4,  supra,)    The  patrolmen 
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might  be  removed  for  cause,  upon  notice.  (Art.  3,  §  4.)  This 
act  was  amended  in  1846  (Chap.  302),  and  the  time  of  service 
extended  to  two  years,  and  sicksess  and  disability  made  an  ex- 
cuse for  absence  from  duty,  but  not  in  any  other  particular  ma- 
terial here,  and  again  in  1849  (Chap.  436),  when  compensation 
"  for  any  period  during  which "  members  of  the  force  were 
absent  from  duty,  was  forbidden,  "except"  allowed  by  the 
mayor  in  cases  in  which  he  shall  be  satisfied  that  the  absence 
was  consequent  upon  disease  or  injury  contracted  in  the  public 
service.  The  term  of  service  was  enlarged  to  four  years,  and 
it  was  declared  that  the  compensation  fixed  for  members  of 
the  force  by  the  common  council  should  not  be  increased  or 
diminished  during  the  time  for  which  they  were  appointed 
In  1853,  a  new  act  was  passed  (Chap.  228),  entitled  "  An  act 
in  relation  to  the  police  department  in  the  city  and  county  of 
New  York."  It  repeated  many  provisions  of  the  previous  acts, 
declared  that  no  member  of  the  police  department  should  be 
reappointed,  "  who  shall  have  resigned  before  the  expiration 
of  his  term  of  office,"  required  certain  qualifications  in  the  can- 
didate for  appointment,  moral,  mental  and  physical,  and  cer- 
tain literary  attainments,  and  enacted  that  all  members  there- 
after "appointed  should  hold  their  oflSces  during  good  be- 
havior," and  be  removed  only  for  cause,  in  the  manner  pre- 
scribed  in  the  act,  and  after  notice  to  the  accused  of  the  com- 
plaint against  him,  and  opportunity  to  be  heard  by  counsel, 
and  power  to  compel  the  attendance  of  witnesses  in  his  behalf 
(§  4).  It  provided  that  compensation  should  be  fixed  by  the 
common  council,  and  "  the  salaries  "  (among  others)  of  police- 
men be  paid  by  warrant.  It  repealed  all  previous  acts  incon- 
sistent therewith,  and  not  only  failed  to  reprodace  the  condi- 
tion which  made  the  sick  policeman's  pay  depend  on  the 
mayor's  pleasure,  but  expressly  declared  that  if  absent  from 
duty  "in  consequence  of  disease  or  injuries  contracted  in  public 
service,"  he  should  "  receive  full  pay "  (§  8).  By  the  act  of 
1857  (Chap.  569),  a  metropolitan  police  district  was  established, 
and  a  police  force  consisting,  among  others,  of  patrolmen  to  be 
appointed  by  the  police  board,  each  to  hold  oflice  during  such 
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time  as  he  should  faithfully  observ^e  and  execute  all  the  rules 
and  regulations  of  the  said  board,  the  laws  of  the  State  and 
the  ordinances  existing  within  the  district  where  he  might  be 
on  duty  (§  7),  prescribed  his  qualifications  for  "  oflBce,"  the 
manner  of  his  removal  therefrom,  and  if  removed  for  cause, 
pronouncing  him  disqualified  ^^  to  again  hold  any  office  in  the 
police  force."  Compensation  is  provided  for  (§  23);  To  mem- 
bers of  the  board  an  allowance  of  $8  for  each  day  of  actual 
service ;  to  its  treasurer  and  its  derk  and  his  deputy,  to  the 
superintendent  of  police  and  his  deputy,  to  each  sergeant  of 
police  and  each  inspector  or  captain  of  police,  a  salary  which  is 
named,  and  then  declares  that  the  pay  of  each  patrolman  shall 
be  at  the  rate  of  $800,  and  of  each  doorman  at  the  rate  of  $700 
per  year.  The  act  of  1860  (Chap.  259,  §  63)  is  in  this  respect 
substantially  the  same,  and  so  is  that  of  1864  (§  63),  but  the 
compensation  or  pay  of  patrolmen  is  increased  to  $1,000.  That 
no  distinction  was  intended  by  the  use  of  these  different  words 
"  salary "  and  "  pay,"  or  if  there  was,  that  the  intention  was 
abandoned,  is  apparent  from  the  subsequent  legislation. 

In  1865  (Chap.  692,  §  3)  the  commissioners  of  the  metro- 
politan police  were  directed  to  appoint  five  additional  police-' 
men,  and  it  is  declared  that  "  the  salary  of  the  five  policemen 
BO  to  be  appointed  *  *  *  *  shall  *  be '  the  same  salary 
OS  other  policemen  are  paid  in  the  metropolitan  district."  The 
words  "  patrolmen "  and  *'  policemen "  are  used  indiscrimi- 
nately and  mean  the  same  persons.  (Act  of  1857,  supra^  §  36.) 
In  1866  (Chap.  861)  section  68  of  the  act  of  1864,  was  amended  by 
increasing  the  pay  of  patrolmen  to  the  "  yearly  rate  of  $1,200." 
By  the  act  of  1867  (Chap.  481),  making  appropriations  for 
certain  expenses  of  government,  a  sum  of  money  is  awarded 
*'  for  the  metropolitan  police  board,  being  the  amount  paid  for 
the  salaries  of  policemen  appointed  under  chapter  592  of  the 
Laws  of  1865,"  and  it  declares  that  *^  henceforth  the  salaries  of 
the  policemen  so  appointed  or  hereafter  appointed  shall  be 
paid  in  the  same  manner  that  the  salaries  are  paid  of  other 
members  of  the  metropolitan  police  force."  In  1870  (Chap. 
137,  §  47)  the  local  government  of  the  city  of  New  York  was  re- 
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organized,  and  in  the  statute  effecting  it  the  words  "  salary  "  and 
^'  compensation  "  are  ased  in  the  alternative  as  defining  the  same 
tiling,  and  the  position  of  the  person  receiving  it  is  treated  as  an 
office.  "  Every  person,"  it  says, "  connected  with  the  metropoli- 
tan police  department  at  the  time  this  act  shall  take  effect,  and 
designated  to  do  duty  in  the  city  of  New  York,  *  *  *  * 
shall  continue  in  office  and  be  transferred  by  the  operation  of 
this  act  to  the  department  herein  created,  and  the  amount,  or 
salary,  or  compensation  now  paid  to  such  person  in  the  metro- 
politan police  district  sliall  be  the  salary  and  compensation  for 
his  transferred  office  under  this  act."  We  are  thus  brought  to 
the  act  of  1873,  which  was  before  dwelt  lipon,  but  which  will 
seem  more  significant  when  read  in  connection  with  the  line 
of  statutes  now  before  us.  It  is  entitled  "  An  act  to  reorganize 
the  local  government  of  the  city  of  New  York  "  (Chap.  335), 
and  in  treating  of  the  police  department  (Art.  7),  declares 
(§  4S)  tibat  every  person  connected  with  the  police  depart- 
ment of  the  city  at  the  time  the  act  takes  effect  (with  an  ex- 
ception not  material  here)  "  shall  continue  in  office,  and  the 
amount  of  salary  or  compensation  now  legally  paid  to  such 
person  (with  another  exception  not  material  to  any  question 
before  us)  shall  be  the  salary  or  compensation  fixed  for  his  of- 
fice under  this  act."  The  legislation  of  1880  (Chap.  621,  §  2) 
amending  the  act  of  1873,  confirms  the  construction  before 
given  by  us  to  the  principal  act.  It  declares  "the  annual 
salaries"  to  be  paid  to  persons  therein  named,  and  among 
others  the  members  of  "  the  uniform  police  force,"  and  '*  fire 
department,"  and  defines  their  compensation  as  a  "  salary." 
From  these  statutes  it  seems  apparent  that  a  person  once  ad- 
mitted to  the  police  force  takes  his  position  as  an  office,  to  be 
held  by  him  so  long  as  he  performs  the  duties  laid  upon  it, 
and  to  enjoy  its  salary  until  by  some  fonn  of  law  he  is  re- 
moved. By  its  pennanence  and  stability  of  compensation  it 
is  probable  that  better  service  is  obtained,  and  greater  faith- 
fulness in  the  execution  of  business  which  frequently  puts  at 
hazard  life  or  limb.  Both  parties  have  urged  in  support  of 
their  respective  claims  the  authority  of  usage.    The  relator  by 


278  People,  ex  rel.  Ryak,  v.  French  et  al.  [Jan^ 

Opinion  of  the  Court,  per  Danforth,  J 

reference  to  instructions  and  advice  given  to  the  police  com- 
missioners from  time  to  time  by  the  law  department  of  the 
city,  as  to  the  tenure  of  office  of  persons  occupying  positions 
like  that  of  the  relator,  showing  an  exposition  of  the  statute, 
conforming  to  the  construction  we  have  given  to  it,  and  the 
respondents  by  averring  a  continuous  practice  of  the  commis- 
sioners to  make  deductions  from  salary  of  similar  character  to 
those  now  complained  of.  If  this  practice  has  prevailed,  it  has 
not  been  supported  by  enactment  of  the  legislature  or  by  judi- 
cial decision,  and  however  general  it  may  have  been,  it  cannot 
be  effectual  to  control  the  true  construction  of  the  law,  or  im- 
pair a  plain  right  given  by  the  statute. 

I  can  find  no  warrant  or  authority  by  which  we  can  limit 
the  compensation  of  a  patrolman  to  a  sum  earned  by  '^  actual 
service,"  or  construe  a  statute  giving  him  an  annual  salary 
during  ^good  behavior,  as  we  should  construe  the  provision  in 
the  act  of  1857  (§  23,  supra),  giving  SLjper  dietn  pay  to  a  com- 
missioner for  "  actual  service."  The  very  plain  and  great 
difference  in  the  language  forbids  it.  The  various  acts  cited 
by  the  learned  counsel  for  the  respondents,  as  recognizing  the 
practice  referred  to  (Laws  of  1857,  chap.  569  ;  I^aws  of  I86O5 
chap.  259;  Laws  of  1867,  chap.  806 ;  Lawp  of  1870,  chap.  383  ; 
Laws  of  1878,  chap.  389),  relate  to  the  police  fund  and  its 
augmentation  from  various  sources  —  gifts,  rewards  and  fees, 
fines  imposed  upon  members  of  the  police  force  by  way  of  dis- 
cipUne,  deductions  from  pay  on  account  of  lost  time  at  vary- 
ing sums  per  month,  but  falling  short  of  the  case  in  hand. 

First.  The  enactment  to  which  I  have  already  referred  (Laws 
of  1853,  chap.  228,  §  8,  art.  1),  providing  "  that  policemen 
absent  fi*om  duty  through  disease  or  injuries  contracted  in 
public  service,  shall  receive  full  pay,"  has  not  been  in  terms 
repealed  by  any  statute  to  which  we  have  been  referred,  or 
which  I  have  been  able  to  find.  It  is  not  affected  by  the 
general  repealing  clause  of  subsequent  statutes,  for  it  is  incon- 
sistent with  none  of  them.  By  the  act  of  1857  (Chap.  669, 
§  36),  the  words  "  policeman  "  and  "  patrolman  "  are  declared 
to  be  identical  in  meaning  in  any  act  not  repealed  thereby. 
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Second.  But  if  we  look  at  the  provisions  of  the  acts  cited, 
the  same  result  follows :  we  nowhere  find  an  intention  to  de- 
prive the  disabled  officer  of  the  immunity  thus  given,  or  legis- 
lative sanction  or  recognition  of  the  process  by  which  the 
relator  was  deprived  of  his  pay  during  sickness  and  while  kept 
in  the  police  force.  By  the  act  of  1857  {supra^  §  24),  the. 
police  fund  is  derived  from  sources  in  no  way  relating  to  the 
one  in  question.  In  1860  (Chap.  259,  §  66),  it  was  increased  by 
fines  imposed  by  way  of  discipline  and  proceeds  of  suits  for 
penalties.  In  1867  (Chap.  403,  §  22)  and  1870  (Chap.  137, 
§  66)^  some  changes  were  made  not  important  here,  but  chapter 
883  of  the  Laws  of  1870  (§  19)  directed  that  there  should  be 
taken  monthly  out  of  the  moneys  deducted  from  the  pay  of 
members  of  said  force  on  acdount  of  lost  time,  a«6nm  calculated 
at  the  rate  of  fifty  cents  per  month  for  each  member  of  such 
force.  In  1871  (Chap.  126),  it  was  raised  to  one  dollar,  in 
1878  (Chap.  389),  to  three  dollars,  and  in  1882  to  four  dollars 
per  month. 

It  is  apparent  that  the  resolution  of  the  respondents  cannot 
stand  on  these  premises.  The  relator's  pay  has  not  been 
diminished  with  any  reference  to  them.  At  one  period  he 
was  paid  one-half,  at  another  only  one-quarter  of  his  salary. 
The  moneys  detained  exceed  it  is  said  $2,000,  a  sum  largely 
in  excess  of  the  aggregate  of  any  sum  specified  by  any  statute, 
or  which  could  be  obtained  by  its  methods.  But  it  is  enough 
to  say  that  the  application  of  the  statute  is  not  resisted  upon 
the  ground  that  the  reduction  was  under  the  statute,  nor  do 
the  respondents'  papers  lay  a  foundation  for  it.  On  the  con- 
trary we  perceive  that  the  action  of  the  respondents  contravenes 
the  object  of  the  legislature,  whose  scheme,  as  manifested  by 
various  statutes  (supra),  was  to  secure  efficiency  in  the  police 
force  by  the  selection,  of  persons  having  certain  prescribed 
qualifications,  then  experience  and  permanence  by  extending 
tie  term  of  office  from  one  to  two  yearfe,  then  to  three  years, 
afterward  to  four  years,  and  finally  to  a  period  defined  only  by 
the  good  behavior  of  the  officer,  and  securing  him  against  re- 
moval until,  after  an  opportunity  to  be  heard,  he  should  be 
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foimd  guilty  of  offense,  thos  promoting  his  independence  by  a 
fixed  salary  payable  at  s^ted  times,  giving  to  his  superiors  no 
power  over  his  subsistence  and  stimulating  him  to  a  faithful 
and  energetic  devotion  to  the  important  duties  of  his  o£Sce, 
not  only  by  a  permanent  position,  while  he  could  perform  them, 
but  by  the  provision  of  a  pension  if  during  their  performance 
he  became  disabled.  In  this  way  also  obtaining  for  actual 
service  a  body  of  efficient  men,  and  securing  the  retirement  of 
those  who  became  incompetent.  The  respondents  have  so  dealt 
with  the  relator  as  to  defeat  this  purpose.  Although  incapable 
of  labor,  he  is  denied  a  pension,  and  against  his  will  retained  in 
office  without  advantage  to  the  public,  because  filling  a  position 
for  which  he  is  disqualified.  For  this  he  is  not  responsible. 
It  is  the  error  bf  the  respondents.  We  find  no  reason,  there- 
fore, for  changing  the  views  before  expressed,  and  are  still  of 
the  opinion  that  the  relator  is  entitled  to  his  salary  by  virtue 
of  his  office,  and  that  the  respondents  had  no  legal  right  to 
withhold  it.  He  has  been  adjudged  guilty  of  no  fault,  sub- 
jected to  no  fine,  incurred  no  liability  to  punishment,  nor  has 
he  lost  time.  By  permission  of  lawful  authority  he  has  been 
absent  on  "  sick  leave,"  made  necessary,  as  that  permission 
implies,  by  the  faithful  performance  of  duty.  This  result 
reached  by  us  in  no  respect  interferes  with  the  power  of  the 
respondents  to  control  by  rules  and  regulations  the  conduct 
and  faithful  attendance  of  members  of  the  force  to  the  duties 
of  their  office,  and  is  applicable  only  to  a  case  where  the  absence 
of  a  member  is  enforced  hj  dfsease  or  injuries  incurred  while 
executing  the  duties  of  his  office.  Such  is  this  case  as  it  stands 
on  the  concession  in  the  opposing  affidavits  of  the  respondents. 
The  statute  allows  the  retirement  of  a  policeman  ^^if  disabled 
while  in  the  actual  performance  of  duty,"  and  the  concession 
in  this  case  is  that  the  relator's  injury  arose  ^^  from  the  ordinary 
discharge  of  police  duty,  or  during  the  ordinary  discharge  of 
police  duty,"  in  contradistinction  apparently  from  such  injury  or 
sickness  caused  by  "unusual  exposure  or  exertion"  while  in 
the  discharge  of  such  duty.  The  condition  goes  beyond  the 
statute. 
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We  mQBt  adhere  to  the  condaeion  before  announced,  that 
the  order  of  the  Special  and  General  Terms  be  reversed 
and  the  writ  of  Trumdcmvas  allowed. 

All  concar. 

Ordered  accordingly. 


Chablotte  Bahsdek,  Appellant,  v.  Edwabd   C.  Bamsden, 

Bespondent. 

An  action  by  a  wife  against  her  hasband  for  maintenance  and  support  sim- 
ply is  not  maintainable  under  the  Code  of  Civil  Procedure  ;  the  provision 
of  said  Code  (g  1766)  authorising  a  judgment,  making  provision  for  main- 
tenance and  support  without  a  Judgment  of  separation,  applies  only  where 
the  action  is  for  a  separation. 

It  is  only  when  an  action  is  brought  by  the  wife  for  divorce  or  separation, 
as  prescribed  by  sidd  Code,  that  an  allowance  for  alimony  is  proper. 

Where,  therefore,  the  complaint  in  an  action  by  a  wife  against  &er  hus- 
band alleged  facts  sufficient  to  sustain  an  action  for  separation,  but  sim- 
ply asked  for  support  and  maintenance,  hdd,  that  the  court  had  no  juris- 
diction to  make  an  order  granting  alimony  pendente  lite  or  counsel  fees. 

Daim  V.  Dam  (75  N.T.  221).  Turrd  v.  Turret  (2  Johns.  Ch.  891),  distinguished. 

(Argued  January  16, 1888  ;  decided  February  6, 1888.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Conrt,  in  the  first  judicial  department,  made  November  24, 
1882,  which  reversed  an  order  of  Special  Term  which  required 
defendant  to  pay  plaintiff  $20  per  week  sihnonj  pendente  lite 
and  $250  counsel  fees.    (Reported  below,  28  Hun,  285.) 

The  complaint  in  this  action,  after  ailing  the  marriage  of 
the  parties,  and  setting  forth  various  acts  of  cruelty  and  ill- 
treatment  on  the  part  of  defendant  toward  the  plaintiff,  asked 
judgment  that  defendant  be  required  to  pay  plaintiff  a  sum 
certain  for  her  maintenance  and  support,  and  also  asked  tem- 
porary allowance  for  alimony  and  counsel  fees. 
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J.  TredioeU  Richards  for  appellant.  A  decree  for  mainte- 
nance alone  may  be  made  under  the  statute  in  all  cases  where 
any  of  the  causes  specified  in  section  1762  of  the  Code  are 
shown  to  exist.  The  same  causes  are  equally  ground  for  jadg- 
meut  of  separation,  or  for  a  judgment  of  maintenance.  (Code 
of  Civ.  Pro.,  §§  1762,  1766  ;  Turrd  v.  Turrel,  2  Johns.  Ch. 
391 ;  Dams  v.  Dmis^  75  N.  Y.  221,  226.)  AlimoTij p&ndmte 
lite  may  be  granted  in  an  action  brought  as  prescribed  in  arti- 
cles 2  and  3  of  title  1  of  chapter  15  of  the  Code.  (Code, 
§  1769.) 

Joh/n,  V,  B,  Lewis  for  respondent.  An  action  for  mainte- 
nance alone  cannot  be  maintained,  and  an  order  for  alimony 
therein  is  unauthorized.  Alimonj  j>endenie  lite  can  only  be  or- 
dered in  a  divorce  suit.  (2  Bishop  on  Man*,  and  Div.,  §§  351, 
854-359 ;  Bail  v.  Jlontgomen/j  2  Ves.  Jr.  191,  195  ;  Atwater 
V.  AtwateTy  36  How.  431 ;  Doi^lds  v.  Douglas^  5  Hun,  144.) 

Danfobth,  J.  The  Code  of  Civil  Procedure  (Chap.  15) 
contains  certain  special  provisions  regulating  matrimonial  ac- 
tions, and  among  others  actions  for  a  divorce  or  separation,  but 
it  contains  no  provision  which  will  sustain  the  case  made  by 
the  plaintiff.  By  article  3,  chapter  15  {supra)^  section  1762,  it 
is  declared  that  an  action  may  be  maintained  by  a  husband  or 
wife  against  the  other  party  to  the  marriage  to  procure  a  judg- 
ment separating  the  parties  from  bed  and  board  forever,  or  for 
a  limited  time  for  either  of  certain  specified  causes,  all  of  which 
appear  to  exist  in  this  case,  and  section  1766  provides  where 
tlie  action  is  brought  by  a  wife,  the  court  may  in  the  final  judg- 
ment of  separation  give  such  directions  as  the  nature  and  cir- 
cumstances of  the  case  require ;  in  particular  it  may  compel  the 
defendant  to  provide  suitably  for  the  education  and  mainte- 
nance of  the  children  of  the  marriage,  and  for  the  support  of 
the  plaintiff,  as  justice  requires,  having  regard  to  the  circum- 
stances of  the  respective  parties ;  and  it  then  provides  that  the 
court  may  in  such  an  action  render  a  judgment  compelling  the 
defendant  to  make  the  provision  specified  in  this  case,  where, 
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under  the  circumstances  of  the  case,  such  a  judgment  is  proper 
without  rendering  a  judgment  of  separation. 

The  diflSculty  of  the  plaintifPs  case  is  that  the  action  brought 
by  her  is  not  such  action  as  the  statute  anthorizes.  It  is  not  an 
action  to  procure  a  judgment  of  separation.  No  separation  is 
asked  for,  and  it  is  apparent  that  the  omission  in  this  respect 
was  intentional.  The  plaintifE  seeks  maintenance  and  support, 
nothing  more,  and  the  learned  counsel  for  the  appellant  says  it 
was  competent  for  her  to  ask  relief  in  either  form,  and  argues 
that,  "  if  the  court  can  grant  maintenance  apart  from  other  re- 
lief, then  the  plaintifE  may  properly  have  that  alone,  and  to 
pray  for  relief  which  is  not  really  sought  is  not  merely  a  formal 
absurdity,  but  it  is  misleading  to  the  defendant." 

The  answer,  however,  is  that  the  action  is  a  statutory  one, 
and  if  prosecuted,  must  conform  to  the  terms  upon  which  it  is 
permitted.  The  discretion  which  may  withhold  one  kind  of 
relief  and  grant  the  other  is  confided  to  the  court,  and  its  exer- 
cise in  judicial  proceedings  cannot  be  limited  by  the  plaintiff. 
The  legislature  has  prescribed  the  nature  of  the  relief  to  be 
sought,  and  only  when  that  is  apparent  from  the  complaint, 
can  the  court  having  jurisdiction  grant  less  than  the  plaintiff 
asks  for,  but  has  no  power  to  do  that  where  the  object  sought 
is  not  that  named  in  the  statute.  The  cases  referred  to  by  the 
appellant  are  not  to  the  contrary.  In  Davis  v.  Davis  (75  N.  Y. 
221)  a  remark  is  made  which,  taken  by  itself,  implies  that 
a  plaintiff  may  waive  a  decree  for  separation,  although  entitled 
to  it,  and  the  appellant  supposes  she  may  so  elect,  at  the 
beginning,  as  well  as  at  the  close  of  the  case.  But  neither  the 
text,  nor  the  decision  rendered,  warrants  that  construction.  A 
decree  for  maintenance  was  before  the  court,  and  was  reversed 
upon  the  groand  that  as  a  cause  for  separation  was  not  estab- 
lished, the  court  had  no  power  to  make  provision  for  the  wife's 
support,  and  the  suggestion  now  relied  upon  was  made  as  a 
possible  effect  of  the  statute  then  under  consideration.  But 
the  question  was  not  before  the  court,  and  the  possible  volition 
of  the  wife  was  mentioned  as  one  of  the  circumstances  upon 
which  the  court  might,  in  a  different  case,  exercise  its  discretion. 
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In  Twrrel  v.  Turret  <b  Janes  (2  Johns.  Oh.  891)  the  case  pre- 
sented was  under  the  act  (Sess.  86,  chap.  102),  authoriz- 
ing the  filing  of  a  bill  by  a  wife,  specifying  therein  particu- 
larly the  circumstances  on  which  she  relies,  and  praying  such 
relief  as  she  may  think  herself  entitled  to.  It  is  plain 
that  the  only  object  of  the  biU  was  to  have  certain  money, 
given  to  the  wife  by  her  father,  and  which  was  then  in  the 
hands  of  the  defendant,  Jones,  as  his  executor,  secured,  as  a 
separate  provision  for  the  wife,  and  it  appeared  that  the 
husband  had  threatened  that  when  he  obtained  possession 
of  such  money,  he  would  not  appropriate  any  part  of  it 
toward  her  maintenance.  But  the  statute  before  us,  as  we  have 
seen,  declares  the  object  of  the  action  which  the  wife  may 
bring,  and  the  court  has  no  jurisdiction  to  depart  from  it. 

In  Atwater  v.  Atwater  (36  flow.  Pr.  481 ;  63  Barb.  621) 
the  General  Term  held  that  the  statute  did  not  authorize 
a  complaint  to  be  filed  by  a  wife  for  her  support  and  mainte- 
nance by  her  husband,  as  a  distinct  substantive  relief.  This 
was,  we  think,  the  true  construction  of  the  statute  then  in 
question,  and  the  one  now  before  us  must  be  dealt  with  in  the 
same  manner.  Without  considering,  therefore,  whether  the 
residence  of  the  plaintiff  has  been  sufficient  to  give  the  court 
jurisdiction,  we  think  t^e  order  appealed  from  was  proper,  and 
should  be  affirmed,  but  without  costs. 

All  concur. 

Order  afiirmed. 


In  the  Matter  of  the  Probate  of  the  last  Will  and  Testament 

of  John  Sanoock,  deceased. 

H.  died,  leaving  a  will  and  three  oodidls ;  theee  were  presented  for  probate, 
which  was  contested.  On  Btipnlaiion  of  the  parties  an  order  was  entered 
to  the  effect  that  the  personal  assets  of  the  estate  be  paid  Into  court  to 
abide  the  result  of  the  litigation,  and  the  surrogate  thereupon  took  pos- 
session thereof.  That  officer  admitted  the  will  to  probate,  but  denied 
probate  of  the  codicils.  The  executors  named  therein,  who  had  Joined 
in  the  stipulation,  appealed  to  the  Supreme  Ck)urt,  where  the  decree  of 
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the  sanogate  was  reversed  as  to  the  first  codicil  and  affirmed  as  to  the 
others.  After  the  death  of  the  surrogate,  and  on  application  of  said  execu- 
tors to  his  successor,  the  decree  was  dedaredT null  and  void,  on  the  ground 
that  the  surrogate  was  interested.  Held  error ;  that  the  interest  was  not 
a  disqualifying  one ;  and  that  the  parties  hy  whose  consent  the  trust  was 
reposed  could  not  be  heard  to  complain ;  also,  that  as  by  law  the  funds 
on  hand  at  the  death  of  the  said  surrogate  passed  into  the  custody  of  his 
successor,  the  latter  could  not  exercise  jurisdiction  to  vacate  the  decree 
for  a  cause  which  existed  equally  as  to  himself. 
In  re  Hancock  (27  Hun,  78),  reversed. 

(Argued  January  22,  1883  ;  decided  January  80,  1883.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Oourt,  in  the  second  judicial  department,  made  February  13, 
1882,  which  affirmed  a  decree  of  8eth  B.  Cole,  surrogate  of  the 
county  of  Bockland,  setting  aside  a  decree  of  E.  A.  Suff.em, 
former  surrogate  of  said  county.  (Reported  below,  27  Hun, 
78.) 

The  facts  appear  sufficiently  in  the  opinion. 

Amo8  O,  Hull  for  appellants  Allen  et  al.  The  custody 
by  the  surrogate  of  the  funds  of  this  estate  created  no 
disqualifying  interest.  {Matter  of  Ryers  et  al.^  72  N.  T. 
16 ;  TeUuson,  v.  BendeUham^  7  H.  of  L.  Cas.  429 ;  StuaH 
V,  Mechamics  B?Tc^  19  Johns.  495;  Ten  Eycke  v.  Simp- 
aofij  11  Paige,  177,  179;  Moore  v.  White^  6  Johns.  Ch. 
860 ;  People  v.  Mwards,  15  Barb.  529,  531 ;  Code  of  Civil 
Pro.,  §§  2537,  2786,  2836 ;  Redf.  Pr.  in  Surr.  Cts.  742 ;  Day- 
ton's  Surr.  621 ;  Laws  of  1880,  chap.  150 ;  3  R.  S.  [5th  ed.] 
195;  Wildes  V.  BueseU,  Eng.  Law  Rep.,  1  Com.  Pleas,  747.) 
The  Supreme  Court  and  the  Court  of  Appeals  having  examined 
the  facts  as  an  original  case,  their  decree  is  conclusive  on  all 
the  parties.  (Redf.  Pr.  Surr.  Cts.  [2d.  ed.]  791 ;  Code  of  Civil 
Pro.,  §  2585  ;  HmUand  v.  Taylw,  53  N.  Y.  6,  7 ;  28  id.  494 ; 
ThompBon  v.  StevenSj  62  id.  634.)  The  will  in  question  being 
a  will  which  was  admitted  to  probate  as  a  will  of  personal  es- 
tate only,  the  statute  prohibits  any  application  to  open  the 
probate  unless  made  within  one  year  after  the  recording  of  the 
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decree  admitting  the  will  to  probate.    (Code  of  Civil  Pro., 
§  2648 ;  Eedf .  Surr.  P*.  257 ;  Graham  on  New  Trials,  464 ; 

Warren  v.  Sope^  6  Greenl.  479  Porter  v.  Talcott,  1  Cow. 
359  ;  MoneU  v.  KimbaUy  1  Greenl.  32 ;  Shumway  v.  Fowler^ 
4  Johns.  425.)  The  executors,  Hutton  and  Swenarton,  are  pre- 
cluded by  their  own  conduct  from  raising  the  question  of  in- 
terest.   (  Wakefidd  E*d  of  Realth  v.  West  Riding  &   Q.  H. 

W..Co.,  6  B.  &  S.  802.)  In  the  State  of  New  York  the  dig. 
qualification  of  judges  by  reason  of  Interest  does  not  apply  to 
Surrogates'  Courts,  unless  an  objection  shall  be  taken  on  be- 
half of  the  parties  interested  at  the  first  hearing  or  proceed- 
ings before  the  suri'ogate.  (B.  S.,  §§  2,  4,  title  1,  chap.  3, 
part  3  ;  Laws  of  1844,  chap.  300,  §  6 ;  4  Edmunds'  ed.  Stat- 
utes  at  Large,  698  ;  3  R.  S.  [Banks'  6th  ed.]  439,  §  28 ;  R.  S., 
part  2,  chap.  6,  title  2,  art.  3,  §  48 ;  2  Edmunds'  ed.,  80  ;  3 
R  S.  [Banks'  6th  ed.]  85,  §  75.) 

RufuB  Z.  SooU  and  WiUiam  H.  Taggard  for  A.  Stewart 
Walsh  et  al.,  appellants.  The  surrogate  was  not  disqualified 
by  reason  of  holding  the  estate.  {JDiabrow  v.  MilUy  62  N. 
Y.  604 ;  3  R.  S.  [6th  ed.],  §  54,  p.  116 ;  §  58,  p.  117 ;  §§  61, 
62,  p.  118  ;  §  79,  p.  120 ;  §  93,  p.  122 ;  Redfield  on  Surr.  Pr. 
742;  Code  of  Civ.  Pro.,  §§  2537,  2836,  2798,  2799.)  Surro- 
gate Cole  was  bound  by  the  decree  of  the  Supreme  Court 
and  Court  of  Appeals,  and  his  own  action  in  executing  them. 
(Code,  §  2586;  Foote  v.  Beecker,  78  N.  Y.  158;  Clapp  v. 
FuUerton^  34  id.  195  ;  Sehenck  v.  Dwrt,  22  id.  420 ;  Graham 
&  Waterman  on  New  Trials,  465;  Clayton  v.  Wardell^  3 
Bradf.  1 ;  Redfield's  Surrogate,  792,  793  [2d  ed.] ;  Thompson 
V.  Stevens^  62  N.  Y.  634.)  The  return .  submitted  to  the 
General  Term,  containing  all  the  evidence  taken  before  Judge 
SuFFBBN,  and  consented  to  by  all  the  parties  knowing  all 
the  facts,  and  the  decisions  and  decrees  of  the  appellate  courts 
stand  as  upon  a  case  made  by  consent.  (Code,  §  1279 ;  MaUer 
of  Rogers,  72  N.  Y.  15 ;  BeU  v.  Vemoay,  18  Hun,  125 ;  2 
Abb.  U.  S.  Pr.  205 ;  People  v.  Lember,  2  Hun,  269 ;  3  R.  8. 
[6th  ed.],  §  28,  p.  439 ;   Code,  §  2497 ;    Redfield's  Law  & 
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Practice,  25.)  The  matter  charged  does  not  come  within  any 
definition  of  a  disqnalifjing  interest.  (Oode,  §  2514,  subd.  11 ; 
§  2496,  subd.  3.)  Whatever  disqualifying  element  may  appear 
in  this  matter  was  before  the  Supreme  Court  and  the  Court  of 
Appeals  on  the  original  appeal  from  Judge  Suffern's  decision, 
and  the  same  was  adjudicated  by  said  appellate  courts  and  such 
adjudication  is  final.  {Emhwry  v.  Conner^  3  N.  T.  522; 
Code  Civ.  Pro.,  §  3347,  subd.  8.) 

WaUer  H.  Shupe  for  respondents.  The  procedure  followed 
in  this  motion  is  strictly  regular.  (Code,  §  2481,  subd.  6 ; 
Laws  of  1870,  chap.  359,  §  1 ;  BricKs  batata,  15  Abb.  Pr.  12, 
36 ;  Dohke  v.  McClaran^  41  Barb.  491 ;  Campbell  v.  Thatcher^ 
54  id.  882 ;  Vreed&nburgh  v.  Calfy  9  Paige,  128 ;  Pew  v. 
HcutingSy  1  Barb.-  Ch.  452;  Ho/rrison  v.  MoMahan^  1 
Bradf.  283 ;  Sipperly  v.  Bcmcue^  24  N.  T.  46 ;  Strong  v 
Strong^  3  Redf .  477 ;  Bailey  v.  JBiUouj  14  Hun,  3 ;  Code, 
§§  1282-1292 ;  BaUet  v.  RigkUrs,  13  How.  43  ;  Gha/ppd  v. 
Chofppd,  12  N.  Y.  215 ;  Birdsoff  v.  Dqjan,  17  Abb.  36 ; 
Matdton  v,  De  Ma  Cartyy  6  Eob.  470 ;  Lambert  v.  Converee^ 
22  How.  265 ;  Burmell  v.  Benry^  13  id.  142 ;  McMurray  v. 
MoMurray,  9  Abb.  [S.  S.]  315 ;  Throop's  note  to  §  1283  of 
Code ;  Booth  v.  Kitoherij  7  Hun,  260.)  There  being  no  denial 
of  the  statements  made  in  the  affidavit  of  Walter  H. 
Shupe,  verified  September  24,  1881,  the  averments  in 
such  affidavits  are  sufficient  proof.  {Gumming  v.  Wooleyy 
16  Abb.  Pr.  297;  Boans  v.  Hdlmee^  46  How.  515.) 
The  provision  of  the  Code  of  Civil  Procedure  (§46),  dis- 
qualifying a  judge  from  sitting  in  a  matter  in  which  he  is 
interested,  applies  to  the  act  of  A.  Edward  Suffem,  as  surro- 
gate, in  the  entry  of  the  decree  of  probate,  Nov.  10, 1879.  (3 
K.   S.  275,  part  3,  chap.  3,  title  1,  §  2 ;  8  R.  S.  [6th  ed.] 

436,  439 ;  Laws  of  1844,  chap.  300,  §  6 ;  2  R.  8.,  part  3,  chap. 
3,  title  1,  §  14  ;  1  R.  L.  446,  §  16,  as  amended  by  Laws  of  1830, 
chap.  320,  §  19 ;  2  R.  S.  79,  part  2,  chap.  6,  title  2,  §  48 ;  3  R. 
S.  [6th  ed.]  85 ;  Laws  of  1847,  chap.  280,  §  81 ;  3  R  8.  [6th  ed.] 

437,  §  8 ;  Code  of  Civil  Procedure,  §  46  ;  Laws  of  1877,  chap. 
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417;  2  R  S.  276,  part  3,  chap.  3,  title  1,  §2;  Laws  of  1847, 
chap.  280,  §81;  2  R.  S.,  part  2,  chap.  6,  title' 2,  art. 
3,  §  49,  as  amended  by  Laws  of  1843,  chap.  121,  §  1 ; 
Laws  of  1847,  chap.  470,  §§27,  32;  3  R.  S.  [6th  ed.] 
85,  86,  §78;  Laws  of  1871,  chap.  869,  §8;  1  R.  S. 
[6th  ed.]  392,  §  25  ;  Laws  of  1880,  chap.  245 ;  Code  of  Civil 
Procedure,  §§*6,  3347,  subd,  11.)  Any  relation  between  a 
judicial  officer  and  a  subject-matter,  through  which  he  may  be 
affected  to  his  personal  or  pecuniary  advantage  or  disadvantage, 
or  required  to  account  for  acts  in  respect  thereto  in  a  representa- 
tive capacity,  is  a  disqualifying  interest.  {Hcmley  v.  Baldioin^ 
19  Conn.  589  ;  Hesketh  v.  Braddoch^  3  Burr.  1847 ;  P«ww  v. 
AU/oood^  13  Mass.  339 ;  State^  ex  rd,  Glaunoh^  v.  Cas(M>erry^  23 
Ala.  91 ;  WUa&n  v.  WUsoriy  36  id.  666  ;  Baoon^  Appellant^  73 
Mass.  391  ;  Mosea  v.  JidicMiy  46  K  H.  62 ;  1  Hadley,  62, 
165,  69;  Knig/U  v.  Hardmcm,  17  (ia.  263;  JiaUer  of 
Dodgey  77  N.  Y.  107;  Dimes  v.  Qramd  Junetian  CwmI 
Co.y  3  H.  of  L.  Oases,  769;  Oregory  v.  C.  O.  <b  C. 
B.  B.  Co.,  4  Ohio,  678 ;  P.  By.  Co.  v.  Bernard,  20  Mich.  18 ; 
MUner  v.  Ga.  B.  B.  dfe  B.  Co.,  4  Ga.  386 ;  BwenJmrg  v. 
Hermera,  4  Lans.  211 ;  Gonveraex.  McArikwrs,  17  Barb.  410 ; 
Peyiorie  Appeal,  12  Eans.  898.)  If  a  judge  of  probate  is 
either  &  creditor  or  debtor  of  an  estate  he  is  disqualified  by  rea- 
son of  interest.  {CotUe,  Appellant,  22  Mass.  488,  484;  C<^ln 
V.  CotOe,  26  id.  287 ;  Sigoumey  v.  Sibley,  38  id.  101,  104 ; 
39  id.  607 ;  Oay  v.  Minot,  67  Mass.  307 ;  Queen  v.  Juetioea 
of  Suffolk,  18  Q.  B.  416 ;  S.  C,  14  E.  L.  &  E.  93 ;  King  v. 
InJidb.  of  Ta/rpcle,  4  Term  R.  71 ;  Queen  v.  Jueticee  qf  Hert- 
fordshire, 6  Q.  B.  763 ;  DwrUng  v.  Pierce,  15  Hun,  646 
People,  ex  rel.  Boe,  v.  SuffoUc,  Com.  Pleas,  18  Wend.  660 
Fox  V.  Johnson,  8  Cow.  20 ;  Strong  v.  Strong,  63  Mass.  670 
Williams  v.  BoHnson,  60  id.  833 ;  Freelove  v.  Smith,  9  Vt 
180 ;  TheUuson  Witt  Case,  7  H.  of  L.  Cases,  429 ;  Bobinson  v. 
Jfelvin,  14  Kans.  488 ;  BaU  v.  Thayer,  106  Mass.  219 ;  Tol- 
Icmd  V.  Co.  Commas,  18  Gray,  12;  Pox  v.  Hazleton,  10  Pick. 
276.)  Where  an  interested  judge  is  prohibited  to  sit  by  stat- 
ute, all  his  proceedings  are  coram  non  judioe,  and  absolutely 
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void.  {OaJdey  v.  Aspinwallj  3  N.  Y.  547 ;  JEdwards  v.  JSti^s- 
sell,  21  Wend.  63,  64 ;  Foot  v.  Morgan,  1  Hill,  654 ;  Schoon- 
maker  v.  OUarwcateT,  41  Barb.  200  ;  1  Keyes,  310 ;  Converse 
V.  Mc Arthur,  17  Barb.  410  ;  People  v.  Tweed,  50  How.  434 ; 
Gay  V.  Minot,  57  Mass.  352  ;  HaU  v.  Thayer,  105  id.  219 ; 
Sigoumey  v.  Sibley,  38  id.  101 ;  C0ffln  v.  Cottle,  26  id.  287 ; 
CotUe,  Appellant,  22  id.  483  ;  Bacon,  Appellant,  73  id.  391 ; 
Hawley  v.  Baldwin,  19  Conn.  589  ;  Heydenfeldt  v.  Towns, 
27  Ala.  423 ;  Moses  v.  Juliam,,  45  N.  H.  52 ;  <Stofe,  «b  r^Z. 
Claunchj  V.  Castleberry,  23  Ala.  91 ;  TTiZ^OTi  v.  TFi'iffOfi,  36  id. 
655  ;  People  v.  De  La  Guerra,  24  Cal.  77 ;  StockweU  v.  Jbi^?7i 
Bd,  22  Mich. -341 ;  P.  Ry  Co.  v.  Howard,  20  id.  18.)  The 
defect  goes  to  the  jarisdiction  and  cannot  be  made  good  by 
consent,  waiver,  stipulation,  or  even  confirmation  ;  nor  does  it 
matter  whether  the  judgment  rendered  be  altogether  a  just 
one ;  and  where  the  interested  judge  is  only  one  of  several  sit- 
ting, the  rule  is  the  same.  {StookweU  v.  Town  B^d,  22  Mich. 
341 ;  Oakley  v.  AspinwaU,  3  N.  Y.  547 ;  Milner  v.  Ga.  H.  R,  (& 
B.  Co.,  4  Ga*  385 ;  Sckoonmaker  v.  Clearwater,  41  Barb.  200 ; 
Moses  V.  Julian,  45  N.  H.  ;  Chambers  v.  Clearwater,  1  Keyes, 
310 ;  Strong  v.  Strong,  63  Mass.  570 ;  HaU  v.  Thayer,  105  id. 
219  ;  Sir  Fr,  Bacon's  Case,  2  Camp.  Lives  [2d  Am.  ed.],  336 ; 
Gay  V.  Minot,  57  Mass.  352;  Sigoxirney  v.  Sibley,  33  idh  101, 
104 ;  Qtteen  v.  Justices  of  Hertfordshire,  6  Q.  B.  753  ;  Queen 
Y.  Jtcstices  of  Suffvlk,  IS  id.  ^16  ;  Post  v.  Black,  5  Denio, 
66;  Tousley  v.  McDonald,  32  Barb.  604;  Welles  v.  Thom^ 
ton,  45  id.  390 ;  Wilson  v.  Town  of  Caneadea,  15  Hun,  218 ; 
People,  ex  rd.  Green,  v.  Smith,  55  N.  Y.  135  ;  Green  v.  ConmCrs 
far  Chdtingham,  1  Q.  B.  467 ;  Wyse  v.  Withers,  3  Cranch,  331 ; 
Laiham  v.  Egerton,  9  Cow.  227 ;  Kamp  v.  Kamp,  69  N.  Y. 
212 ;  Clayton  v.  PerDwa,  13  Johns.  218  ;  Roderigas  v.  ^  ^. 
Sv'gs  Inst.,  76  N.  Y.  318  ;  Matter  of  Ryers,  72  id.  13.)  The 
taking  and  possession  of  actual  assets  or  property  belong^ing  to 
the  estate  of  the  decedent  by  A.  Edward  Suffern  was  either 
as  a  court  or  as  an  individual.  If  as  a  court,  it  was  legally  im- 
possible ;  if  as  an  individual,  Saffem  became  the  trustee  of  an 
SiCKBLS  — Vol.  XLVI.        37 
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implied  trust,  and  as  such  was  personally  liable  to  account,  and 
therefore  interested.  (1  Laws  of  New  York,  revised,  1818, 
446,  chap.  79,  §  27 ;  2  R.  S.  220,  part  3,  chap.  2,  title  1,  §  1  ; 
3  K  S.  [6th  ed.]  79,  325,  327;  2  Laws  of  Maryland,  chap.  101 ; 
2  R.  S.  76,  part  2,  chap.  6,  title  2,  art.  2,  §  38 ;  3  R.  S.  [6th 
ed.]  79 ;  Walk&r  v.  WoUaston,  2  P.  Wms.  589 ;  WiUmr  v. 
EicKy  2  Atk.  286 ;  Prior,  1742 ;  Willard  on  Executions,  219 ; 
Perry  on  Trusts,  §§  166,  217;  id.,  §§443,446.) 

Dai^orth,  J.  John  Hancock  died  on  the  12th  of  Septem- 
ber, 1874,  leaving  a  will  and  three  codicils,  in  which  he  named 
John  Swenerton,  John  W.  Hutton  and  John  Bell  Locke,  exec- 
utors. In  the  same  month  the  will  was  presented  for  probate  by 
John  Swenerton  to  A.Edward  Suffem,  the  then  surrogate  of 
Rockland  county,  and  the  usual  citation  issued,  returnable  on  the 
16th  of  November,  1 874.  At  the  return  day  allegations  were  made 
by  various  parties  against  the  validity  of  the  will  and  codicils. 
On  the  26th  day  of  December,  1874,  Walsh,  one  of  the  next 
of  kin  of  the  testator,  presented  his  petition  to  the  surrogate 
for  special  letters  of  administration,  authorizing  the  preserva- 
tion and  collection  of  the,  goods  of  the  deceased,  whereupon 
on  the  18th  of  January,  1875,  it  was  stipulated  in  writing  by 
the  proponents  and  contestants,  and  their  counsel,  and  Walsh, 
his  attorney,  "that  the  personal  estate  and  all  effects,  prop- 
erties, choses  in  action,  and  demands  thereunto  belonging  be 
paid  and  delivered  into  court  to  abide  the  further  order  and 
disposition  of  the  court"  thereupon.  This  stipulation  was 
tiled,  and  an  order  was  to  that  effect  duly  entered.  The 
surrogate  took  possession  of  the  property.  Litigation  over  the 
probate  of  the  will  continued  with  such  success  that  on  the 
10th  day  of  November,  1879,  he  admitted  the  will  to  probate, 
and  issued  letters  testamentary  to  Messrs.  Locke,  Allen  and 
Walsh,  the  executors  named  therein.  He  denied  probate  to 
the  first  codicil  as  not  well  executed,  and  to  the  second  and 
third  as  having  been  induced  by  fraud.  No  appeal  was  taken 
from  the  decree  admitting  the  will  to  probate,  but  John  Swen- 
erton and  John  W.  Hutton  appealed  to  the  Supreme  Court  from 
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80  much  of  the  decree  as  rejected  the  three  codicils,  and  on  the 
13th  of  September,  1880,  the  General  Term  of  the  second 
department  reversed  the  decree  as  to  the  first  codicil,  and 
affirmed  it  as  to  the  second  and  third.  An  appeal  was  then 
taken  to  tliis  court  from  so  much  of  the  judgment  of  the 
Supreme  Court  as  affirmed  the  surrogate's  decree,  and  on  the 
1st  of  March,  1881,  it  was  affirmed,  and  the  remittitur  duly 
filed  on  the  12th  of  March,  1881. 

Aflier  this,  but  when  does  not  appear,  Surrogate  SufPern  died 
and  was  succeeded  by  Surrogate  Cole.  On  or  about  August 
24,  1881,  Hutton  presented  to  him  a  petition  to  have  the 
decree  of  November  10,  1879,  vacated,  and  a  new  trial  granted, 
and  on  the  28th  of  December,  1881,  the  application  was  granted 
and  the  decree  was  declared  null  and  void.  The  precise  ground 
of  the  application  and  the  order  was  that  the  surrogate  by 
whom  the  decree  was  pronounced  did,  on  the  25th  or  26th  of 
January,  1875,  convert  certain  assets  embraced  in  the  stipula- 
tion and  order  of  January  18,  1875,  into  money,  and  "neither 
paid  the  same  into  court,  nor  to  the  estate,  nor  to  any  one  for 
the  benefit  of  the  estate,*'  and  so  became  interested  in  the 
estate  to  that  amount,  and  remained  .so  from  that  date.  This 
fact  has  not  been  established  by  any  le^l  proceeding,  nor  by 
legal  evidence.  As  to  it,  the  surrogate  in  his  life-time  was  not 
heard,  nor  since  his  death,  have  his  representatives  been  heard, 
but  from  the  moment  he  received  the  property  under  the 
stipulation,  he  became  liable  to  account  for  it,  and  he  then 
acquired  an  interest  of  the  same  kind  as  that  now  charged 
upon  him.  The  evidence  of  conversion,  therefore,  need  not  be 
criticised.  Was  the  interest  with  which  he  was  invested,  assum- 
ing the  allegations  to  be  true,  a  disqualifying  one  ?  First  It 
is  clear  he  acquired  no  interest  in  the  estate,  nor  in  the  subject- 
matter  of  the  question  upon  which  he  adjudicated. 

Second,  If  the  will  went  to  probate,  he  was  liable  to  account 
to  the  executors  and  persons  interested,  under  the  will ;  if  it 
was  denied  probate,  he  must  account  to  the  personal  repi'esen- 
tatives  of  the  deceased. 

Third.  He  was  placed  iu  this  position  by  the  wish  and  con- 
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jsent,  among  others,  of  the  party  who  now  complains,  but  who 
acquiesced  in  the  probate  of  the  will,  and  procured  from  the 
Supreme  Court  a  judgment  in  favor  of  the  codicil,  and  who, 
as  party  to  the  stipulation,  was  cognizant  of  the  trust  reposed 
in  the  surrogate,  if  not  of  the  conduct  concerning  whidi  he 
now  complains. 

Judicial  proceedings  would  be  rendered  insecure  and  perver- 
ted into  snares  for  litigants,  if  a  party  so  situated  could  success- 
fully impeach  a  decision  which  he  promoted  at  a  time  when  he 
was  not  ignorant  of  the  cause  of  invalidity  which  he  now  sets 
up.  Of  necessity  sometimes,  and  by  force  of  the  statutes  in 
many  cases,  the  surrogate  receives  funds  belonging  to  estates 
concerning  which  he  acts  as  custodian,  and  as  to  which  he  is  at 
all  times  liable  to  account,  and  it  would  be  a  singular  result  if 
that  liability  should  deprive  him  of  jarisdiction  in  controver- 
sies properly  before  him.  It  may  involve  him  in  difficulty, 
and  as  the  funds  on  hand  at  the  death  of  Surrogate  Suffem 
passed  by  law  into  the  custody  of  his  successor,  it  is  difficult  to 
see  upon  what  principle  he  could  exercise  jurisdiction  to  vacate 
the  decree  of  his  predecessor,  for  a  cause  which  also  existed  as 
to  himself. 

To  what  length  shall  the  rule  of  disqualification  be  carried  1 
The  present  surrogate,  as  appears  by  the  papers,  has  paid  over 
to  the  executors  of  John  Hancock,  upon  letters  issued  by 
Surrogate  Sufiem,  certain  money  and  assets  assumed  to  belong 
to  that  estate.  Did  he  pay  over  the  whole,  or  did  he  pay  over 
some  which  belonged  to  Snffem  personally,  or  to  other  estates  2 
Can  the  executors  of  Hancock  be  required  to  account  before 
him,  or  has  he  lost  jurisdiction  either  to  entertain  such  pro- 
ceedings, or  proceedings  by  the  estate  of  SuflEern,  or  in  behalf 
of  other  estates,  whose  funds  may  be  alleged  to  have  mingled 
with  those  received  by  SuflEern  from  the  Hancock  estate  ?  2>w- 
h*ow  V.  MiUs  (62  N.  Y.  604)  shows  that  such  perplexities 
may  arise,  but  it  does  not  appear  that  loss  of  jurisdiction  is  to 
follow.  It  is  no  doubt  a  rule  of  the  common  law  that  no  man 
can  be  a  judge  in  his  own  cause,  and  this  also  has  been  declared 
by  statute,  but  the  interest  must  be  that  of  party  to  the  matter, 
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or  of  such  a  nature  aa  would  involve  direct  pecuniary  gain  or 
loss.  Here  it  was  neither,  nor  was  it  even  contingent  or 
possible. 

I  have  examined  many  of  the  various  cases  cited  by  the  re- 
spondent, and  all  which  from  the  citation  seemed  likely  to  sup- 
port his  views,  but  discover  none  which  give  color  to  the  con- 
tention upon  which  the  judgment  appealed  from  rests. 

The  decree  of  the  surrogate  vacating  the  decree  made  by  Sur- 
rogate Suifem,  November  10,  1879,  and  the  judgment  of  the 
General  Term  thereon,  should,  therefore,  be  reversed,  with 
costs  to  be  paid  by  the  respondent  personally. 

All  concur. 

Judgment  reversed. 


Kanot  £.  Bbadlst,  as  Administratrix,  etc.,  Bespondent,  v. 

Nelson  R.  Mirick,  Appellant. 

The  defendant  appeared  herein  bj  attorney  ;  issue  was  joined  which  was 
regalarlj  brought  on  for  trial  on  notice,  and  the  defendant's  attorney 
not  appearing,  the  trial  proceeded  as  upon  default.  B.,  the  original 
plaintiff,  was  examined  as  a  witness.  The  default  was,  on  application  of 
defendant,  set  aside  and  a  new  trial  granted.  Upon  the  second  trial,  the 
minutes  of  the  testimony  of  B.  given  on  the  first  trial,  he  having  died  in 
the  mean  time,  were  offered  in  evidence  and  rejected  on  the  ground  that 
defendant  had  no  opportunity  to  cross-examine  the  witness.  ITtUd  error  ; 
that  the  evidence  was  competent,  both  at  common  law  and  under  the 
Code  of  Civil  Procedure  (§880);  and  that  as  defendant  had  the  power  to 
appear  and  cross-examine  his  failure  so  to  do  was  a  waiver  of  that  privi- 
lege. 

Bradley  v.  Mirick  (25  Hun,  272),  reversed. 

(Argued  January  28,  1888  ;  decided  February  6,  1888.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  made  October  28, 
1881,  which  affirmed  an  order  of  Special  Term  granting  a  new 
trial  herein.    (Reported  below,  26  Hun,  272.) 
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This  action  was  brought  originally  by  Benjamin  J.  Bradley 
the  present  plaintiffs  intestate,  to  recover  the  value  of  a 
quantity  of  oil,  alleged  to  have  been  delivered  by  him  to  de- 
fendant upon  the  promise  of  the  latter  to  return  a  like  quality 
and  quantity. 

Defendant  appeared  by  attorney  and  issue  was  joined 
which  was  regularly  noticed  for  trial  by  plaintiff  at  a  Cir- 
cuit. It  was  brought  on  for  trial  and  defendant's  attorney  not 
appearing,  the  trial  proceeded  as  on  default.  Plaintiff  was 
sworn  and  examined  as  a  witness  and  judgment  was  rendered 
in  his  favor.  This  default  was  subsequently  opened  on  motion 
on  the  part  of  defendant,  who  was,  as  matter  of  favor,  allowed 
to  come  in  and  defend,  the  judgment  standing  meanwhile  as 
security.  Before  a  second  trial  plaintiff  died  and  the  present 
plaintiff  was  substituted.  On  the  second  trial  the  minutes  of  the 
testimony  of  Bradley  given  on  the  first  trial  were  offered  in 
evidence  for  plaintiff,  but  were,  upon  objection,  excluded,  to 
which  plaintiff's  counsel  duly  excepted,  and  plaintiff  was  non- 
suited. 

Further  facts  are  stated  in  the  opinion. 

John  n.  Gamp  for  appellant.  The  court  properly  excluded 
the  evidence  of  Mr.  Bradley,  which  plaintiff  asked  to  read  from 
the  stenographer's  minutes  'given  at  the  time  judgment  was 
taken  herein  by  default,  when  defendant  did  not  appear  either 
in  person  or  by  attorney,  and  had  no  opportunity  to  cross- 
examine  said  Bradley.  (1  Greenleaf,  §§  163-164,  p.  239,  note ; 
1  Phillips  on  Evidence,  389^400 ;  4  Jacob's  Fisher's  Digest, 
5069;  11  Johns.  128 ;  68  N.  Y.  87;  43  id.  508 ;  1  Greenleaf, 
234,  §  163.)  Testimony  delivered  in  the  presence  of  a  party 
cannot  be  given  against  him  as  a  tacit  confession  of  the  facts 
sworn  to,  though  it  be  shovm  that  he  heard  the  testimony  and 
expressed  no  dissent.  (Sheridcm  v.  SmaU^  2  Hill,  638.)  The 
evidence  of  Bradley  was  properly  excluded,  the  fact  of  the 
former  trial  not  having  been  proved  by  record.  {BeaU  v. 
Ghiemaei/j  8  Johns.  464.) 
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C.  H.  Roys  for  respondent.  The  trial  court  erred  in  ex- 
cluding the  testimony  of  the  plaintiff^s  intestate,  which  had 
been  given  upon  a  former  trial  of  this  action.  (Code  of  Civil 
Procedure,  §  880 ;  White  v.  Kibling,  11  Johns.  128.)  The 
defendant  cannot  have  advantage  or  benefit  on  account  of  his 
own  or  his  attorney's  omission  to  cross-examine  the  witness. 
{Forrest  v.  Kissaniy  7  Hill, -470;  Comi'ns  v.  Haifidd^  12 
Hun,  376.) 

Rapaxlo,  J.  We  think  that  the  minutes  of  the  testimony 
of  firadley,  the  original  plaintiff^  given  on  the  first  trial  of  this 
action,  should  have  been  received  as  evidence  on  the  second 
trial,  he  having  died  in  the  mean  time.  This  kind  of  evidence 
was  admissible  at  common  law,  on  the  grounds  that  it  was  not 
subject  to  the  objectiqn  of  being  extrarjudicial  or  without  oath, 
and  also  that  the  party  affected  by  it  had  the  power  to  cross- 
examine.  (I  Phil.  Ev.  389,  400.)  The  common-law  rule 
(in  its  application  to  parties  examined  as  witnesses)  has  been 
incorporated  into  the  Code  (Code  of  Civil  Procedure,  §  830), 
which  provides,  "  where  a  party  has  died  since  the  trial  of  an 
action,  or  the  hearing  upon  the  merits  of  a  special  proceeding, 
the  testimony  of  the  decedent,  or  of  any  person  who  is  ren- 
dered incompetent  by  the  provisions  of  the  last  section,  taken 
or  read  in  evidence  at  the  former  trial  or  hearing,  may  be  given 
or  read  in  evidence  at  a  new  trial  or  hearing  by  either  party, 
subject  to  any  other  legal  objection  to  the  competency  of  the 
witness,  or  to  any  legal  objection  to  his  testimony  or  any  ques- 
tion put  to  him." 

In  the  present  case  the  evidence  was  excluded  on  the  grounds, 
as  stated  in  the  case,  that  the  defendant  did  not  cross-examine 
the  witness  on  the  former  trial,  and  had  no  opportunity  to  do 
so.  This  we  think  was  erroneous.  The  defendant  had  ap- 
peared by  attorney  in  the  action,  issue  had  been  joined  therein, 
and  this  issue  had  been  regularly  brought  on  for  trial  at  £he 
Circuit  on  notice.  The  attorney  for  the  defendant  did  not  ap 
pear  at  the  trial,  and  it  proceeded  as  upon  a  default.  No 
reason  is  shown  why  the   defendant's   attorney  did  not  ap- 
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pear,  and  it  certainly  was  in  his  power  to  appear  and  cross-ex- 
amine the  witness.  His  failure  to  do  so  was  a  waiver  of  that 
privilege.  The  witness  was  also  subject  to  be  cross-examined 
by  the  court,  in  the  absence  of  the  defendant  and  his  attorney. 
It  also  appeared  that  the  defendant  was  present  in  court  during 
the  trial,  but  did  not  come  forward  to  take  part  in  the  proceed- 
ings. This  fact  was  met  by  an  offer  to  prove  that  he  was  an 
habitual  drunkard,  unable  to  transact  business ;  but  all  this 
part  of  the  case  may  be  disregarded,  and  the  fact  of  the  de- 
fendant's presence  in  court  treated  as  of  no  importance,  because 
he  had  an  attorney  in  the  action,  whose  duty  it  was  to  represent 
him  on  the  trial,  and  who  could  not,  by  absenting  himself,  de- 
prive the  plaintiff  of  any  of  his  rights.  The  witness  was  ex- 
amined on  a  regular  trial  of  the  action.  He  was  subject  to 
cross-examination  by  the  defendant's  attorney,  if  he  chose  to 
exercise  that  right,  or,  in  his  absence,  by  the  court,  if  it  saw 
reason  to  scrutinize  the  testimony  of  the  witness.  The  evidence 
is,  therefore,  brought  within  the  principle  of  the  common-law 
rule.  But  furthermore,  the  provision  of  the  Code  (§  830)  is 
explicit  that  where  a  party  has  died  since  the  trial  of  an  action, 
the  testimony  of  the  decedent,  taken  or  read  in  evidence  at  the 
former  trial,  may  be  given  in  evidence  at  a  new  trial,  by  either 
party,  subject  to  certain  objections,  etc.,  and  it  imposes  no  con- 
dition that  the  witness  shall  have  been  cross-examined,  but  re- 
quires only  that  the  testimony  shall  have  been  taken  upon  a 
trial.  It  assumes  that  on  every  trial  the  opposing  party  has 
the  power  to  cross-examine.  If  he  does  not  choose  to  appear 
and  exercise  this  power,  the  consequences  should  fall  on  liim 
and  not  on  his  adversary.  To  deal  otherwise  with  the  matter 
would  operate  unjustly  in  the  present  and  all  other  cases. 
Here  as  matter  of  favor,  the  defendant,  notwithstanding  his 
failure  to  appear  at  the  trial,  was  allowed  by  the  court  to  come 
in  and  defend,  on  payment  of  costs.  Before  the  case  was  tried 
again  the  witness  died,  and  if  the  defendant's  contention  should 
prevail,  the  result  would  be  that  by  means  of  the  defendant's 
own  lachesy  and  of  the  indulgence  extended  to  him  by  the  court, 
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the  plaintiflF  would  lose  the  benefit  of  the  testimony,  which,  as 
the  defendant  claims,  is  necessary  to  sustain  the  action. 

The  evidence  on  the  part  of  theplaintiflf  was  sufficient  to  ea- 
tAhViBh  prima /(leie  that  the  defendant  borrowed  and  received 
the  merchandise  in  question,  and  did  not  return  it.  The  sole 
ground  upon  which  the  nonsuit  was  ordered  was  that  a  de- 
mand of  its  return  had  not  been  proved.  This  proof  would,  it 
is  claimed,  have  been  supplied  by  the  evidence  which  was  re- 
jected. The  court  at  General  Term  held,  and  we  think  cor- 
rectly, that  the  evidence  should  have  been  received,  and  awarded 
a  new  trial.  The  defendant  has  declined  to  avail  himself  of 
the  opportunity  to  establish,  on  such  new  trial,  any  defense 
upon  the  merits,  and  has  appealed  from  the  order  granting 
a  new  trial,  giving  the  usual  stipulation.  Having  chosen  to 
rest  his  case  upon  this  ground,  we  have  no  alternative  but  to 
affirm  the  order  granting  a  new  trial,  and  order  judgment  ab- 
solute against  the  defendant  for  the  plaintifPs  damages  and 
costs. 

All  concur. 

Order  affirmed  and  judgment  accordingly. 


Harriet  E.  Willis,  as   Administratrix,  etc.,    Appellant,   v. 

Sarah  J.  Smtth  et  al.,  Bespondents. 

U.,  plaintiff's  intestate,  in  1850  deposited  a  sum  of  money  in  a  savings 
bank,  which  was  credited  to  an  account  then  opened  with  her,  in  trust  ^ 
for  S.  J.  IT.,  her  daughter.  The  bank  issued  a  pass-book,  in  which  the  01  ^97 
account  was  entered,  as  with  her,  in  trust  for  her  said  daughter.  This 
deposit  was  subsequently  drawn  out.  In  1874,  U.,  having  sold  a  house  and 
lot,  deposited  $2,000  to  the  credit  of  said  account,  which  was  entered  in 
said  pass-book.  She  also,  at  the  same  time,  deposited  $25  to  the  credit  of 
an  account,  with  her  in  trust,  for  a  grand-daughter,  receiving  another 
pass-book  therefor,  and  on  the  same  day  she  deposited  the  balance  of  the 
purchase-money  received  to  her  own  credit,  in  another  savings  bank. 
U.  retained  the  pass-book  until  her  death.  In  an  action  to  determine 
the  title  to  the  deposit,  held,  that  the  transaction  disclosed  an  intention  to 
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create  a  trast  for  the  benefit  of  the  daughter;  and  that  the  latter 
was  entitled  to  the  f  and. 

Also  hMt  the  fact  that  prior  to  the  second  deposit  the  daughter  was 
married,  and  so  bore  a  different  name,  at  that  time,  and  that  the 
name  was  not  changed  in  the  account,  did  not  affect  the  question,  as  the 
deposit  was  clearly  made  for  her  benefit. 

Also  Tield,  the  fact  that  U.  drew  the  interest  on  the  deposit  did  not 
change  or  affect  the  character  she  had  given  to  it  as  a  trust  fund  ;  nor  did 
the  fact  that  she  had  offered  to  loan  the  money,  after  the  deposit  was 
made;  or  that  she,  in  the  first  place,  proposed  to  deposit  the  whole 
purchase-money  in  the  bank  where  the  balance  was  deposited. 

(Argued  January  23, 1883  ;  decided  February  6,  1883.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  first  judicial  department,  entered  upon 
an  order  made  the  first  Monday  of  October,  1881,  which 
affirmed  a  judgment  in  favor  of  defendant  Smyth,  entered 
upon  a  decision  of  the  court  on  trial  without  a  jury. 

This  action  was  brought  to  determine  the  title  to  a  deposit 
made  by  Clarinda  P.  Urner,  plaintiff^s  intestate,  with  defendant 
the  Seamen's  Savings  Bank  of  the  city  of  New  York.  .  The 
court  found  substantially  the  following  facts : 

On  the  28th  of  June,  1850,  said  Olarinda  P.  Urner,  the 
mother  of  the  defendant,  Sarah  J.  Smyth  (the  said  defendant 
then  being  a  minor,  and  unmarried),  opened  an  account  with 
the  said  bank,  and  on  that  day  deposited  in  said  bank  the  sum 
of  $288,  which  account  was  headed : 

"  Olarinda  P.  Urner,  in  trust  for  Sarah  J.  Urner." 

Said  bank  then  duly  issued  its  bank  or  pass-book  with  the 
following  entry  therein :  "  Clarinda  P.  Urner,  in  trust  for 
Sarah  J.  Urner,  in  account  with  Seamen's  Bank  for  Savings." 

On  the  11th  day  of  December,  1874,  said  intestate,  having 
on  hand  $4;, 500,  the  proceeds  of  the  sale  of  a  house  and  lot, 
deposited  the  further  sum  of  $2,000  with  the  said  bank, 
which  deposit  was  entered  in  said  pass-book.  She '  at  first  in- 
tended to  deposit  the  whole  in  the  Bowery  Savings  Bank,  but 
concluding  not  to  risk  the  whole  in  that  bank,  made  the  de- 
posit as  stated  and  deposited  the  balance  in  the  bank  last 
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named.     Before  said  deposit  the  satd  Sarah  J.  Umer  inter- 
married with  one  Alexander  Smyth. 

It  appeared  that  when  the  deposit  in  question  was  made  she 
deposited  in  the  same  bank  $25  in  trnst  for  a  grand-daughter, 
opening  this  account  also  in  her  own  name  as  trustee,  and  re- 
ceiving a  pass-book  therefor.  It  also  appeared  that  prior  to 
the  time  of  such  deposit  nearly  all  of  the  first  deposit,  with 
interest,  had  been  drawn  out  by  intestate,  and  that  the  balance, 
with  the  interest  on  the  $2,000  up  to  the  January  preceding 
her  death,  was  drawn  out  by  her. 

A.  H.  Hitchcock  for  appellant.  A  deposit  of  the  character 
of  the  one  in  suit  is  not  a  sufficient  declaration  in  trust,  and  did 
not  pass  the  title  to  the  fund.  ( Tou  ng  v.  Toung^  80  N.  Y. 
438 ;   Bome  v.  OUizena'  Bk.,  84  id.  83.) 

Alfred  Sleekier  for  respondent.  Plaintiff's  intestate  by 
her  acts  constituted  herself  a  trustee  of  the  fund  for  the  bene- 
fit of  respondent.  {Martin  v.  Funk^  75  N.  Y.  134 ;  Wetzel 
V.  Chopin,  3  Bradf.  386 ;  MiUapav^h  v.  Putnam^  16  Abb.  Pr. 
380 ;  Smith  v.  Zee,  2  N.  Y.  Sup.  Ct.  591 ;  Jfinor  v.  .Rogers,  40 
Oonn.  512;  Mstonv.  Scott,  6  Simons,  31;  Fletcher  v.  Fletcher, 
4  Hare,  67 ;  Sotoerlyer  v.  Arden,  1  Johns.  Ch.  240 ;  Brum  v. 
Winthrop,  id.  329 ;  Grangial  v.  Arden,  10  Johns.  295  ;  Doty 
V,  Willson,  47  N".  Y.  580.)  The  ownership  and  the  right  to  the 
possession  of  the  pass-book  followed  the  ownership  of  the 
money.  The  book  was  not  the  property,  but  only  the  voucher 
for  the  property  which  after  the  deposit  consisted  of  the  debt 
against  the  bank.  {Martin  v.  Funk,  75  N.  Y.  134-142 ; 
Young  v.  Young,  80  id.  422 ;  Heartley  v.  NichoUo,  44  L. 
J.  Ch.  App.  [N.  S.]  277.) 

MiLLEB,  J.  We  concur  with  the  opinion  of  the  General 
Term  that  it  is  difficult  ti)  distinguish  any  difference  of  a  ma- 
terial character  between  the  circumstances  arising  in  this  case 
and  those  presented  in  the  case  of  Martin  v.  Funk  (75  N.  Y. 
134).     The  opinion  of  the  court  in  that  case  seems  to  cover  the 
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question  which  is  presented  in  this  case,  and  the  decision  here 
might  well  rest  upon  the  authority  of  the  case  cited  without 
comment.  The  counsel  for  the  appellant  claims  that  a  distinc- 
tion exists  between  that  case  and  the  one  at  bar,  and  that  only 
a  single  question  was  there  raised,  which  was  that  the  reten- 
tion of  the  pass-book  was  inconsistent  with  the  declarations 
contained  in  it.  We  cannot  concur  in  this  view,  and  we  think 
that  in  both  cases  there  was  abundant  evidence  to  indicate  the 
intention  of  making  a  trust  for  the  benefit  of  the  parties  named. 
Certainly  the  discussion  in  the  opinion  of  Church,  Ch.  J.,  in 
Martin  v.  Funk  fully  covers  the  principle  involved  in  the  ques- 
tion which  is  here  presented,  and  it  would  be  extremely  diffi- 
cult to  discriminate  so  as  to  hold  that  a  distinction  exists  be- 
tween the  two  cases  which  renders  the  one  cited  inapplicable 
to  this  one.  Such  being  the  case  we  think  the  authority  of 
the  case  cited  is  controlling  and  decisive. 

It  is  very  apparent  that  the  intestate  intended  to  make  the 
deposit  for  the  benefit  of  her  daughter  therein  named.  The 
language  employed  bears  the  strongest  evidence  of  such  an 
intention,  and  this  seems  to  be  supported  by  all  the  surround- 
ing circumstances  of  the  case ;  the  beneficiary  had  been  unfor- 
tunate and  her  mother  clearly  designed  to  make  some  provision 
which  would  inure  to  her  benefit,  and  hence  made  the  deposit 
in  question  in  the  form  presented.  It  is  true  that  originally  a 
small  sum  had  been  deposited  which  had  been  subsequently 
drawn  out,  but  the  account  was  still  continued  in  the  same 
name  and  for  the  same  evident  purpose. 

It  appears  that  the  intestate,  on  the  same  day  as  the  deposit 
in  question,  had  made  another  deposit  in  another  bank  to  her 
individual  account  for  the  sum  of  $2,500,  which  was  a  portion 
of  the  avails  of  a  sale  of  real  estate  which  she  had  made.  She 
also  deposited  on  the  same  day  in  the  same  bank  where  the 
$2,000  in  question,  which  also  constituted  a  portion  of  the 
avails  of  the  said  sale,  was  deposited  $25,  which  was  credited 
in  another  book,  and  which  was  stated  to  be  in  trust  for  a  grand- 
child, being  the  daughter  of  the  plain tiflF.  These  circumstan- 
ces bear  on  their  face  the  strongest  indications  of  an  entire  ap- 
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prehension  on  the  part  of  the  intestate  of  the  nature  of  the 
business  she  was  transacting  and  her  intention  to  make  separate 
deposits  of  the  funds  she  had  received,  for  the  benefit  of 
different  persons,  including  the  defendant  Smyth.  Nothing 
could  b©  clearer  or  more  conclusive  as  to  her  object  and  the 
purpose  which  she  had  in  view.  Ketention  of  the  bank-book 
by  her  for  a  number  of  years,  within*  the  case  cited  supra^ 
must  be  regarded  as  showing  that  she  kept  it  as  trustee  and  in 
no  other  capacity,  nor  does  the  fact  of  her  drawing  the  interest 
detract  from  the  character  in  which  she  held  the  deposit  as 
trustee.  She  may  not  have  been  aware  that  she  had  no  right 
to  draw  from  the  trust  fund,  but  that  fact  would  not  take  away 
the  character  which  she  had  given  to  that  fund.  She  also  had 
another  bank-book,  of  the  same  bank  in  which  she  deposited 
the  $2,000  in  question,  containing  her  individual  account, 
against  which  she  was  in  the  habit  of  drawing  funds.  The 
counsel  for  the  appellant  claims  that  the  Special  and  General 
Terms  overlooked  the  finding  that  the  intestate  had  intended 
to  deposit  the  whole  of  the  money  received  by  her,  from  the 
sale  of  real  estate,  in  the  Bowery  Savings  Bank,  but  unwilling 
to  risk  it  all  in  that  bank,  she  deposited  $2,500  there,  and  $2,000, 
being  the  deposit  in  question,  in  the  Seamen's  Bank  of  Savings, 
the  defendant  corporation.  We  are  unable  to  perceive  how 
this  finding  can  affect  or  impair  a  trust  that  was  created  by  the 
deposit  of  the  money  in  question  in  the  form  in  which  it  was 
entered  in  the  pass-book,  and  we  think  this  fact  does  not  in 
any  way  impair  or  affect  the  character  which  was  impressed 
upon  the  deposit  by  the  language  employed  in  entering  the 
same  upon  the  book. 

The  point  is  also  made  that  there  was  no  person  named 
Sarah  J.  Urner,  the  cestui  que  trust  named  in  the  pass-book, 
at  the  time  the  deposit  of  $2,000  was  made,  for  the  reason  that 
the  Sarah  J.  Urner  originally  named  had  been  married  before 
the  last  deposit  was  made,  and  that  her  name  at  that  time  was 
Smyth.  "We  think  this  position  not  well  founded.  It  is  mani- 
fest tliat  the  deposit  was  made,  for  the  benefit  of  the  intestate's 
daughter  originally  and  continued  so  after  her  marriage.     It 
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was  designed  for  the  daughter  alone,  as  the  circumstances  show, 
being  kept  separate  from  other  deposits  which  the  intestate 
had  made  in  the  same  bank  and  elsewhere.  It,  therefore,  can- 
not be  said  it  was  created  for  herself  or  any  one  else  than  her 
daughter,  and  it  is  enough  that  the  daughter  can  properly  be 
designated  as  the  person  named,  although  married  and  bearing 
a  different  name.  Her  marriage  could  not  change  the  nature 
of  the  deposit  or  the  intention  of  the  intestate  to  make  it  for 
her  daughter's  benefit. 

It  is  difficult  to  see  how  the  intestate's  administratrix  can 
recover  this  money  which  was  deposited  in  the  name  and  for 
the  advantage  of  another  person,  or  how  any  other  person  than 
the  one  evidently  intended  has  any  claim  whatever  to  the 
same. 

The  evidence  that  the  intestate  offered  to  loan  the  money 
to  her  son-in-law  does  not  deteriorate  from  or  destroy  the  charac- 
ter of  the  trust  which  was  created  by  the  deposit. 

It  is  enough  to  say  that  she  did  not  loan  the  money,  but 
allowed  it  to  remain  in  the  form  it  had  been  originally  entered. 
Nor  can  it,  we  think,  be  urged  that  the  fact  that  she  did  not 
change  the  deposit  to  the  name  of  her  daughter  after  her  mar- 
riage indicated  an  intention  that  she  did  not  intend  this  as  a 
trust  for  the  benefit  of  her  said  daughter.  If  she  had  any 
intention  of  changing  it  she  should  have  manifested  it  in  some 
different  manner.  It  is  very  clear  there  was  an  evident  inten- 
tion on  the  part  of  the  deceased  to  create  a  trust  for  the  benefit 
of  her  daughter,  and  we  are  unable  to  see  any  ground  upon 
which  that  intention  can  be  subverted. 

In  'our  opinion  the  judgment  was  right  and  should  be 
affirmed. 

All  concur. 

Judgment  affirmed. 
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Maby  E.  MoGuibb,  by  Guardian,  etc.,  Respondent,  v.  Wil-      \*«v^^ 

LLAjtf  Spbnob,  Appellant.  ^^^^ 

One  passing  alon^  a  sidewalk  has  a  right  to  presame  it  to  be  safe,  he  is 
bound  to  no  special  care  and  cannot  be  charged  with  negligence  for  not 
being  on  his  guard  against  an  unlawful  obstruction,  or  for  not  looking  for 
it,  although  it  iB  visible. 

Where  a  child  is  injured  in  consequence  of  such  an  obstruction,  it  is  not  a 
defense  that  the  child  was  playing  upon  the  street,  instead  of  using  it 
for  the  ordinary  purposes  of  travel  ;  for  children  to  plaj  upon  a  sidewalk 
is  not  unlawful,  wrong  or  negligent. 

Id  an  action  to  recover  damages  for  injuries  caused  by  falling  into  an  un- 
covered area  in  the  sidewalk  in  front  of  defendant's  premises,  he  claimed 
that  the  premises  were,  at  the  time  of  the  accident,  leased  to  and  in  the 
possession  of  one  L.  It  was  proved  on  the  part  of  plaintiff  that  the  pur- 
chases made  hj  L.  were  charged  to  defendant.  The  latter  as  a  witness, 
in  his  own  behalf,  was  asked  **  whj  were  the  goods  charged  to  70U? 
This  was  objected  to  and  excluded.    Held  no  error. 


II 


(Argued  January  24, 1888 ;  decided  February  6, 1888.) 

Appbal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an  order 
made  February  13,  1882,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  verdict. 

This  action  was  brought  to  recover  damages  for  injuries  re- 
ceived by  plaintiff  in  consequence  of  falling  into  an  open  area 
in  the  sidewalk  in  front  of  plaintiff's  premises. 

The  facts  so  far  as  material  are  stated  in  the  opinion. 

A.  SimiSj  Jr,^  for  appellant.  The  plaintiff,  at  the  time  of 
the  accident,  was  of  an  age  when  the  law  presumes  her  capable 
of  exercising  care  and  discretion.  (Shearm.  &  Kedf.  on  Neg., 
§  50.)  It  was  incumbent  upon  her  to  show  aflSirraatively  that 
she  was  free  from  all  fault  which  contributed  to  the  injury. 
Absence  of  negligence  will  never  be  presumed.  {Reynolds  v. 
iV^.  r.  0.  cfe  H.  R.  R.  R.  Go.j  58 N.  Y.  248  ;  Gorddlv.If.  T. 
cfe  B.  R.  R.  Co.,  75  id.  330 ;  Warner  v.  iV^.  F.  0.  R.  R,  Co., 
44  id.  471 ;  Rioeman  v.  Han)enheyer,  84  id.  647.)  If  the  plaint- 
iff's failure  to  look  where  she  was  walking  to  contributed  to 
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the  injury,  she  has  no  right  of  recovery.  {Barker  v.  Savage^ 
45  N.  Y.  191 ;  Burke  v.  B.  S.  A,  R.  R.  Co.,  49  Barb.  529  ; 
Arvinga  v.  JoneSy  9  Md.  109  ;  Dobiecki  v.  Sharp,  88  N.  Y. 
203;  Watkifia  v.  G.  W.  R.  R.  6b.,  37  L.  T.  [N.  S.]  193.) 
Defendant  was  under  no  duty  or  obligation  to  the  plaintiff  to 
have  the  area  covered.  {MoAlpin  v.  Powell,  70  N.  Y.  126  ; 
Blodgett  v.  City  of  Boston,  8  Allen,  237 ;  Stinaon  v.  Gardner, 
42  Me.  248;  McCarty  v.  City  of  Portland,  47  id.  167;  Uat- 
fidd  V.  Roper,  21  Wend.  614.)  It  was  error  to  deny  defend- 
ant's motion  to  dismiss  the  complaint  on  the  ground  that,  at 
the  time  of  the  accident,  the  premises  were  in  possession  of  a 
tenant.  {(Jlancy  v.  Byrne,  56  N.  Y.  133 ;  Swords  v.  Edgar, 
59  id.  28.)  The  excavation  was  not  a  nuisance,  because  the 
defendant  had  a  permit  from  the  authorities  to  place  it  there. 
{Davis  V.  The  Mayor,  14  N.  Y.  506 ;  Masterson.  v.  Short,  7 
Robt.  241.) 

Thomas  E,  PearsaU  for  respondent.  The  defendant,  having 
constructed  the  opening  in  the  highway  for  the  benefit  of  his 
adjoining  premises,  was  bound  to  restore  the  highway  in  as 
safe  a  condition  as  it  was  before  making  such  opening,  and  he 
is  liable  for  injuries  sustained  by  the  plaintiff  by  reason  of  her 
falling  therein,  irrespective  of  the  question  of  negligence  on 
her  part.  {Clifford  v.  Dam,  81  N.  Y.  52;  Irvine  v.  Wood, 
51  id.  224 ;  Swords  v.  Edgar,  59  id.  33  ;  Congreve  v.  Smith, 
18  id.  83 ;  Da/venport  v.  Ruckrna/n,  37  id.  668 ;  Osborne  v.  U. 
F.  Co.,  53  Barb.  641 ;  Anderson  v.  Dickie,  1  Eobt.  238 ; 
Whalen  v.  Gloucester,  68  N.  Y.  283  ;  Mullaney  v.  Spence,  15 
Abb.  [N.  S.]  319.)  An  infant,  to  avoid  the  imputation  of 
negligence,  is  bound  only  to  exercise  that  degree  of  care 
and  prudence  which  can  reasonably  be  expected  of  one  of  its 
age.  {Byrne  v.  JT.  Y,  C  <&  H.  R.  R.  R.  Co.,  83  N.  Y.  620 ; 
Reynolds  V.  ]V.  Y.  C.  cfe  //.  R.  R.  R,  Co.,  58  id.  252 ;  Sheridan 
V.  B.  i&  N.  R.  R.  Co.,  36  id.  42 ;  O'Mara  v.  H.  R.  R.  Co., 
38  id.  445 ;  Mowrey  v.  C.  C.  R.  R.  Co.,  51  id.  666 ;  Thurber 
V.  Harlem  <&  C.  R.  R.  Co.,  60  id.  336 ;  Mc  Garry  v.  Loomis, 
63  id.  107;   FaUon  v.  C.  P.  <6  O.  R.  R.  Co.,  64  id.  13  ;    3fo- 
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Oevern  v.  IT.  Y.  0.  cfe  S.  R.  R,  R.  Co.,  67  id.  417 ;  Uay^ 
croft  V.  Z.  S.  <&  M.  8.  R.  R.  Co.,  64  id.  636 ;  R.  R.  Co.  v. 
Stouty  17  Wall.  657 ;  Casey  v.  JV.  T.  O.  R.  R.  Co.,  6  Abb. 
N.  C.  104.)  The  fact  of  the  plaintiff  playing  on  the  sidewalk 
does  not  constitute  contribatory  negligence.  She  had  a  right 
to  be  on  the  sidewalk  and  to  play  thereon.  {McOarry  v. 
Zoomisy  63  N.  Y.  104,  108.)  Whether  the  plaintiff  was  guilty 
of  contributory  negligence  was  a  question  of  fact.  {Hart  v. 
Jff.  R.  R.  R.  Co.,  80  K  Y.  622;  Weed  v.  BaUston  Spa,  70 
id.  820 ;  DriscoU  v.  Mayor,  11  Hun,  101 ;  MoneU  v.  Feck,  88 
N.  Y.  398, 403.) 

FmcH,  J.  The  plaintiff  was  injured  by  falling  into  an  un- 
covered area  in  the  sidewalk  of  a  street  in  the  city  of  Brooklyn, 
fronting  upon  premises  owned  by  the  defendant.  She  had 
returned  from  school,  and  observing  other  children  playing  on 
the  opposite  side  of  the  street,  crossed  over  and  joined  them  in 
their  amusement  of  jumping  the' rope,  and  while  so  engaged 
fell  into  the  open  area.  She  was  about  fourteen  years  of  age ; 
the  dangerous  hole  was  visible  to  one  who  looked ;  and  the  ac- 
cident happened  in  the  day-time.  But  the  jury  found  she  was 
not  guilty  of  contributory  negligence,  and  the  facts  warranted 
such  a  finding.  Even  if  the  burden  rested  upon  her  of  show- 
ing that  her  own  fault  did  not  contribute  to  the  injury,  which 
we  do  not  hold,  but  which  the  trial  judge  seems  to  have 
charged  {Clifford  v.  Dam,  81  N.  Y.  52 ;  Irvine  v.  Wood,  51 
id.  224;  10  Am.  Hep.  603),  she  bore  that  burden  successfully. 
For  negligence  is  a  relative  term,  and  depends  upon  the  degree 
of  care  necessary  in  a  given  case.  He  who  approaches  a  rail- 
road crossing  approaches  a  place  of  danger,  and  he  must  look 
and  listen,  for  he  is  bound  to  anticipate  a  possible  harm.  But 
one  who  passes  along  a  sidewalk  has  a  right  to  presume  it  to 
be  safe.  He  is  not  called  upon  to  anticipate  danger,  and  is  not 
negligent  for  not  being  on  his  guard.  Whoever  left  this  area 
in  the  sidewalk  open  and  uncovered  was  guilty  of  a  positive 
wrong.  It  amounted  to  an  obstruction  of  the  street.  It  was  a 
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trap  set  for  the  unwary,  or. for  those  hurried  or  inattentive. 
Nobody  was  bound  to  anticipate  its  existence,  or  to  look  for  it, 
although  it  was  visible.  The  plaintiff,  therefore,  was  bound  to 
no  special  care  to  avoid  such  an  accident  as  happened,  and  the 
jury  were  justified  on  the  facts  in  finding  her  free  from  negli- 
gence. 

Nor  does  it  change  the  result  that  she  was  playing  upon  the 
sidewalk  instead  of  using  it  for  the  ordinary  purposes  of  travel. 
Our  attention  is  called  to  certain  cases  in  other  States  as  au- 
thority for  the  doctrine  that  only  those  using  the  streets  for 
their  appropriate  and  normal  purpose  are  within  the  rule  of 
protection.  {Blodgett  v.  City  of  Boston,  S  AWeUj  237]  Stinson 
V.  GoflrdineTy  42  Me.  248 ;  McCarthy  v.  City  of  Portla/ndy  67 
id.  167 ;  24  Am.  Rep.  23.)  In  these  cases  the  actions  were 
against  municipal  corporations  under  statutes  which  bound 
them  to  keep  the  streets  safe  and  convenient  for  travelers,  and 
a  just  construction  of  the  written  law  furnished  the  limitation 
of  the  corporate  duty.  In  this  State  we  have  held  that  the 
duty  exists  not  merely  aa  to  travelers,  but  as  to  all  persons  law- 
fully in  the  streets,  and  have  imposed  upon  a  city  a  liability 
for  negligence  where  the  person  injured  was  in  no  sense  a 
traveler,  but  engaged  in  excavating  the  street  under  lawful 
permission,  but  for  the  benefit  of  a  private  corporation. 
{Rehberg  v.  The  Mayor,  Jan.  28  1883.*)  This  plaintiff  was 
lawfully  in  the  street.  She  had  a  right  to  be  there,  and  while 
there,  not  to  be  exposed  to  the  possible  dangers  of  an  uncov- 
ered opening  in  the  sidewalk.  Nor  does  it  matter  that  she 
was  at  play  with  other  children.  In  MoQarry  v.  Loamis  (63 
N.  Y.  108;  20  Am.  Rep.  510),  we  stated  it  as  a  proposition 
too  plain  for  comment  that  "  it  is  not  unlawful,  wrong  or  neg- 
ligent for  children  on  the  sidewalk  to  play." 

A  further  ground  of  defense  was  argued,  based  upon  the 
alleged  existence  of  a  tenancy.  The  defendant  was  the  owner 
of  the  premises,  and  claimed  to  have  leased  them  to  one  Liv- 
ingston, who  was  in  possession  at  the  time  of  the  accident,  and 
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alleged  to  be  alone  responsible  for  the  uncovered  area.  But 
upon  the  facts  in  this  connection  two  questions  were  specially 
submitted  to  the  jury.  They  were  asked  to  say  whether  the 
premises  at  the  time  of  the  accident  were  occupied  by  the  de- 
fendant, and  to  this  they  answered  in  the  affirmative.  They 
were  further  requested  to  say  whether  the  area  was  covered 
and  safe  when  the  tenant  took  possession,  and  to  this  they  re- 
plied in  the  negative.  There  was  evidence  to  sustain  this  ver- 
dict upon  both  propositions.  While  the  owner  and  Livingston 
both  swore  to  the  tenancy,  the  former  said  the  tenant  at  the 
time  of  the  accident  was  Mary  Livingston,  and  then  that  it  was 
Andrew  Livingston ;  and  it  was  shown  that  the  latter's  pur- 
chases were  charged  to  and  paid  for  by  the  defendant,  and  that 
bills  were  made  out  in  his  name  for  work  done  by  Livingston. 
There  was  also  evidence  that  the  area  was  left  unguarded  for 
some  time  before  the  tenancy,  and  Livingston  himself  swore 
that  he  replaced  the  wooden  slats  which  served  as  a  cover 
many  times,  and  the  expense  of  such  repairs  was  always  paid 
by  the  defendant.  There  was  quite  enough  in  these  facts  to 
fix  his  liability. 

Upon  the  subject  of  this  alleged  tenancy  a  question  was 
asked  the  defendant :  "  Why  were  the  goods  charged  to  you  ? " 
This  was  excluded  by  the  court,  and  that  exclusion  is  claimed 
to  have  been  an  error.  Undoubtedly  the  witness  had  a  right 
to  explain  the  facts  proven  by  his  adversary  as  to  his  connec- 
tion with  Livingston's  business,  as  bearing  on  the  question  of 
tenancy  and  possession.  But  permission  to  do  that  was  no- 
where refused.  On  the  contrary,  the  witness  did  explain  so 
far  as  he  chose.  He  testified  that  the  bills  made  out  in  his 
name  were  made  out  without  his  knowledge  or  assent.  The 
question  asked  was  objectionable  because  it  sought  his  opinion 
of  the  reasons  or  motives  of  third  persons  for  charging  to  him 
goods  delivered  to  Livingston.  Their  motives  were  immaterial. 
His  dealings  with  the  tenant  and  the  real  relation  existing  be- 
tween them  were  not  excluded,  but  freely  opened  to  inquiry. 

We  have  examined  the  requests  to  charge  which  were  re- 
fused by  the  court  and  find  no  error  in  the  refusals.  .  The 
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jadgmeiit  was  reasonable  in  amoont  and  seems  to  as  just.     It 
should  be  affirmed,  with  costs. 

All  eoncijr. 

Judgment  affirmed. 


John  G.  Fabnswoeth,  as  Receiver,  etc..  Respondent,  v,  Dabius 

S.  Wood  et  aL,  Appellants. 

The  same  Respondent  v.  S.  Foster  Dewbt,  Impleaded,  etc., 

Appellant. 

The  same  Respondent  v.-Righabd  T.  Wilson  et  al.,  Appellants. 

A  receiver  of  a  corporation  organized  nnder  the  General  Manafactnring  Act 
is  not  vested  with  the  right  of  action  given  by  that  act  (g  10,  chap.  40, 
Laws  of  1848)  to  creditors  of  the  corporation  against  the  stockholders 
thereof.  The  liability  of  the  stockholder  does  not  exist  in  favor  of  the 
corporation  itself,  or  for  the  benefit  of  all  its  creditors,  bat  only  in  favor 
of  snch  creditors  as  are  within  the  prescribed  conditions,  and  is  to  be  en- 
forced by  these  in  their  own  right  and  for  their  own  especial  benefit. 

Story  V.  Furman  (25  N.  T.  214).  distingaished. 

• 
(Argued  January  29,  1888  ;  decided  February  6, 1883.) 

These  were  appeals  from  judgments  of  the  General  Term 
of  the  Supreme  Court  in  the  third  judicial  department,  entered 
upon  orders  made  September  24, 1880,  which  affirmed  judg- 
ments in  favor  of  plaintiff,  entered  upon  orders  overruling  de- 
murrers to  the  complaints  in  the  actions  above  entitled. 

These  actions  were  brought  by  plaintiff  as  receiver  of  the 
Eagle  Mowing  and  Heaping  Machine  Company,  a  manufactur- 
ing corporation  organized  under  the  G-eneral  Manufacturing 
Act,  to  enforce  the  liability  imposed  by  said  act  (§  10)  upon 
stockholders  in  favor  of  creditors. 

Airam  Lamsmg  for  Woodward  et  al.y  appellants.  If  the 
plaintiff  can  maintain  this  action  at  all,  it  is  because  this  liability 
ot  the  stockholders  is,  by  the  operation  of  the  statute,  or  through 
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the  alleged  authorization  of  the  Supreme  Court,  practically 
vested  in  him  as  his  property  in  trust.  (2  R.  S.  463,  §  36,  part 
3,  chap.  8,  title  4,  art.  2 ;  Laws  of  1860,  chap.  403,  p.  699 ;  2 
R.  S.  469,  §  67,  part  3,  chap.  8,  title  4,  art.  3 ;  Code  of  Civil 
Procedure,  §  1788,  as  amended  by  chap.  399,  Laws  of  1882,  p. 
566;  Owen  v.  Smithy  31  Barb.  641 ;  Porter  v.  William8j  5 
How.  Pr.  441 ;  S.  C,  9  K  Y.  142 ;  Albany  City  B*k  v.  Schermer^ 
horn^  1  Clarke's  Ch.  297;  Iddings  v.  Bruen.  4  Sandf.  Ch. 
424 ;  Bostwiok  v.  Menok,  40  N.  Y.  383.)  This  liability  of  the 
stockholders  is  given  by  the  statute  expressly  to  the  creditors. 
(Laws  of  1848,  chap.  40,  §10.)  The  liability  was,  therefore, 
primarily  the  property  of  the  creditors.  They  might  control  it ; 
they  might  transmit  it  to  their  personal  representatives ;  they 
might  assign  it  inter  vivos.  {Pfohl  v.  Simpson^  74  N.  Y.  137 ; 
Weeks  v.  Love^  50  id.  668 ;  Co^^ning  v.  McCuUoughy  1  id.  47 ; 
Zdbriskie  v.  Smithy  13  id.  322.)  Eights  of  property  under  the 
Constitution  are  absolute  and  comprehensive,  and  exclude  all 
control,  occupation  and  interference  of  the  State,  as  well  as  of 
individuals.  (Const.,  art.  1,  §  6  ;  Wynhaemer  v.  The  People^ 
13  N.  Y.  378 ;  Story's  Eq.  PL,  §  72.)  A  right  of  action,  given  by 
statute  to  a  creditor  against  the  stockholders  of  a  corporation, 
cannot  be  taken  away  from  its  owner,  either  at  law  or  in 
equity,  without  giving  him  at  least  a  day  in  court,  whereon 
he  may  show  cause  against  the  right  to  take  it,  as  well  as  against 
the  propriety  or  justice  of  its  exercise.  (  Verplanck  v.  Mercan- 
tile Ins,  Co.y  2  Paige,  438 ;  Oihion  v.  Martine^  8  id.  481 ; 
Sanford  v.  Sinclairy  id.  375  ;  Fields  v.  Ripley y  20  How.  Pr. 
26 ;  Kemp  v.  Hardingy  4  id.  179,  180 ;  People  v.  A.  <&  S.  li. 
Ji.  Co.^  1  Lans.  330  ;  Bowery  S*v*gs  Rk  v.  Richards y  3  Hun, 
366 ;  Sea  Ins,  Co.  v.  Stehhinsy  8  Paige,  665 ;  Porter  v.  Wil- 
liamsy  9  N.  Y.  142 ;  Salters  v.  Tobiasy  3  Paige,  339.)  The 
plaintiff  cannot  make  title,  as  against  the  creditor,  under  any 
provision  of  the  act  through  which  he  claims  his  appointment. 
{Curtis  V.  LeaviUy  15  N.  Y.  44 ;  Siogry  v.  Furmany  25  id. 
220 ;  Hyde  v.  Lyndey  4  id.  392  ;  2  R.  8.  46^,  §  36,  part  3, 
cliap.  8,  title  4,  art.  2 ;  Laws  of  1860,  §  403,  p.  699.)  There  is 
nothing  in  the  provisions  of  article  3,  title  4,  chapter   8,   part 
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3,  Bevised  Statutes,  under  which,  by  chapter  71,  Laws  of 
1852,  and  chapter  403,  Laws  of  1860,  the  receiver's  powers  are 
enlarged,  which  gives  him  authority  over  such  a  fund.  (2  E. 
S.  469,  §  67,  art.  3,  title  4,  chap  8 ;  id.,  title  1,  part  2,  chap.  5, 
art.  8;  1  R.  S.  [2 R.  S.  40]  ;  id.,  §  7  [2  R.  S.  41] ;  2  R.  S.  21, 
title  1,  part  2,  chap.  6,  art.  3,  §  28  ;  id.,  art.  4,  §  22  [2  R.  S. 
28] ;  id.,  art.  5,  §  9  [2  R.  S.  30] ;  id.,  art.  6,  §§  9,  14  [2  R. 
S.  32].)  This  liability  of  the  stockholders  to  the  creditors  is  not 
an  asset  of  the  corporation  in  any  ordinary  or  general  sense. 
(Laws  of  1848,  chap.  40,  §§  10,  24.)  The  receiver  represents 
the  creditors,  in  so  far  as  they  are  interested  incorporate  prop- 
erty ;  he  cannot  represent  them,  and  is  not  their  trustee  in  any 
general  sense,  or  in  any  sense  which  gives  control  of  their  gen- 
eral property,  (lixiggles  v.  Broch^  6  Hun,  164 ;  Van  GoU  v. 
Van  Bruntj  2  Abb.  N.  C.  283 ;  Osgood  v.  Layton,  1  id. 
1;  GiUet  v.  Moody,  3  N.  T.  479.)  The  plaintiflPs  alle- 
gation, that  he  has  been  duly  empowered  by  an  order  of  the 
Supreme  Court  to  commence  this  action,  is  no  foundation  for 
a  title  to  the  cause  of  action.  (1  Story's  Eq.  Jur.,  §  64.)  The 
creditors  must  be  made  parties  to  the  suit,  because  it  is  neces- 
sary to  enjoin  the  prosecution  of  their  claims.  {Burr  v.  TFit 
cox,  22  N.  Y.  551,  557 ;  Mathez  v.  Nddig,  72  id.  101  ;  Mos% 
V.  Oakley,  3  Hill,  265  ;  Weeks  v.  Zow,  50  K  Y.  568  ; 
PfoU  v.  Simpson,  74  id.  137 ;  Code  of  Civil  Pro.,  §§  602, 
603,  604 ;  Sage  v.  Quay,  Clarke's  Ch.  347 ;  MaUer  of  Hoinh- 
ing,  2  Paige,  315 ;  Watson  v.  FuUer,  9  How.  Pr.  425  ;  Eorke 
V.  JiusseUy  2  Lans.  244 ;  Story  v.  Furman,  25  N.  Y.  214, 
231 ;  Calkins  v.  Atkinson,  2  Lans.  12 ;  Fellows  v.  Fellows,  4 
Johns.  Ch.  25  ;  2  R.  S.  464,  part  3,  chap.  8,  art.  2,  title  4, 
g§  43,  44,  45;  id.  462,  chap.  8,  art.  2,  title  4,  §  36; 
id.,  art  8,  §§  67,  68,  69,  71.)  In  the  suit  at  bar  an 
injunction  cannot  issue  against  the  creditors  before  decree 
or  after.  {MoKensie  v.  VAmoreavac,  11  Barb.  516 ; 
Ffohl  V.  Simpson,  74^  N.  Y.  137 ;  Kerr  v.  BlodgeU,  48  id. 
62;  Reed  v.  The  EvergresTis,  21  How.  Pr.  319;  Oamer  v. 
Wright,  24  id.  144;  Luting  v.  Atlantic  Mut.  Ins.  Co.,  45 
Barb.  516;  Story's  Eq.  PL,  §§  101,  102;  Hubbard  v.  Somer, 
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22  Barb.  601 ;  BaMcfU  v.  PembeHmy  4  Sandf .  667, 669  ;  Dufy 
V.  Duncan^  22  Barb.  688 ;  IlammMnd  v.  EarUy  5  Abb.  N.  0. 
102.)  Neither  can  the  plaintiff  claim  to  sae  alone  as  the  trustee 
of  an  express  trust.  (Code  of  Oiv.  Pro.,  §  449.)  Equity  will 
not  appoint  a  receiver  for  the  purpose  of  accomplishing  that 
which  the  person  applying  may  do  for  himself  or  because  it 
candonoharm*  (/S^ii^^ry  v.Zdav<3r,L.Il.,9Eq.  Oas.22;  Cory  v. 
Long^  12  Abb*  Pr.  [N.  S.]  434 ;  Orphan  Asylum  v.  MoCartee^ 
Hopk.  Oh.  485 ;  Pfohl  v.  Simpson,  74  N.  T.  137 ;  Weeks  v. 
Love,  50  id.  568  ;  SMory  v.  Learner,  L.  R. ,  9  Eq.  Cas.  22,  25 ; 
Bvaton  v.  JUConkhottse,  2  Gheo.  Oooper,  41 ;  WiUia  v.  Corliea, 
a  Edw.  Ch.  286,  287 ;  Verplanok  v.  Cainee,  1  Johns.  Ch.  68.) 

WUlard  Barttett  for  S.  Foster  Dewey,  appellant.  The 
plaintiff  has  not  legal  capacity  to  sue,  because  the  law  does  not 
authorize  a  receiver,  however  appointed,  to  bring  a  suit  of  this 
kind.  (3  Edm.  735 ;  2  E.  S.  [6th  ed.]  604;  Thompson  on  Liar 
bility  of  Stockholders,  §  342 ;  DutcJier  y.  Marine  Nat.  B%  12 
Blatchf.  435 ;  Bristow  r.  Sa/ndford,  id.  341 ;  Laws  of  1852, 
chap.  71 ;  Laws  of  1860,  chap.  403 ;  3  Gen.  Stats.  [Edm.  2d  ed.] 
682;  Walk^  v.  Crain,  17  Barb.  123.)  The  court  cannot 
determine  the  controversy  as  between  the  parties  brought  be- 
fore it  by  the  complaint  without  prejudice  to  the  rights  of 
these  creditors.  They  must,  therefore,  be  brought  in.  (Code 
of  Oiv.  Pro.,  §  452.)  The  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  (  Weeks  v.  Love,  50  N. 
Y.  671.) 

Joseph  H.  Choate  for  R.  T.  Wilson  ei  al.,  appellants.  The 
liability  of  stockholders  under  section  10  of  chapter  40,  Laws  of 
1848,  wad  never,  in  any  sense,  property  of  the  corporation. 
Plaintiff,  as  receiver,  took  only  the  property,  things  in  action, 
and  effects  of  the  corporation,  and,  therefore,  cannot  maintain 
this  action.  (2  R.  8.  463,  §  36 ;  Laws  1862,  chap.  71,  p.  67 ; 
2B.  8.  469,  §  6»;.8  R.  S.  723,  §  7;  High  on  Receivers^  §  205 
and  note ;  Thompson's  LiabilUy  of  Stockholders,  §  349  -,  Hanson 
y.  Donkerdey,  87  Mich.  184 ;  WrigU  v.  MeCormacky  17  Ohio 
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St.  86 ;  {/mated  v.  Buahirk^  id.  113 ;  DutcJher  v.  Marine 
Nat.  Bk,  12  Blatchf.  436;  Bristol  v.  Sanftyrd,  id.  341; 
Calkins  v.  Atkinaonj  2  Lans.  12 ;  Osgood  v.  Zaytin,  3  Keyes, 
621 ;  Weeks  v.  Z(Wd,  60  N.  Y.  671 ;  PfoU  v.  Simpson,  74  id. 
137.) 

S.  W.  Bosendale  for  respondent.  The  liabilitj  of  stock- 
holders for  the  debts  of  a  corporation  is  in  the  nature  of  a 
partnership  liability,  and  not  in  the  nature  of  a  penalty  or  for- 
feiture created  by  statute,  and  forms,  substantially,  a  fund  for  the 
payment  of  the  debts,  so  far  as  it  will  go,  of  the  corporation. 
{Gmming  v.  McOuUxmgh,  1  N.  T.  47 ;  Story  v.  Furman,  25 
id,  224 ;  Mathez  v.  Neidig,  72  id.  100,  101 ;  Weeks  v.  Zow, 
60  id.  668,  671 ;  BaU&y  v.  Bancker,  3  Hill,  188 ;  Boss 
V.  Oakley,  2  id.  265 ;  AspinwaU  v.  Sacchi,  67  N.  Y.  335 ; 
CuykendaU  v.  NUes,  26  Alb.  L.  J.  7.)  A  receiver  of  a  corporar- 
tioncan  maintain,  upon  the  above  principle,  an  action  against 
the  stockholders  to  enforce  this  liability,  though  the  corpora- 
tion could  not,  for  it  is  a  liability  to  the  creditors,  which  the 
stockholders  are  under,  and.  the  creditors,  as  well  as  the  corpo- 
ration, are  represented  by  the  receiver.  {Rttggles  v.  Brock, 
6  Hun,  164 ;  Van  CoU  v.  Van  Bnmt,  2  Abb.  N.  C.  283 ; 
Osgooft  V.  Laytin,  6  Abb.  Pr.  [N.  S.]  1-10 ;  3  R.  8.  [6th  ed.] 
748,  §  36 ;  id.  754,  §  82 ;  IMy  v.  Bosekrans,  66  BarU  202 ; 
Osgood  V.  Ogden,  3  Abb.  Ct.  of  App.  Dec.  425 ;  Gillett  v. 
Moody,  3  K  Y.  479  ;  AuyOen.  v.  Ins.  Co.,  77  id.  272.)  The 
principal  importance  of  section  69  (2  E.  S.  469)  seems  to  be 
to  state  that  the  action  need  not  be  brought  against  such  stock- 
holder if  he  be  insolvent.  {Nathan  v.  Wi6lock,  9  Paige,  152 ; 
BarUett  v.  Drefw,  57  N.  Y.  687 ;  Hastings  v.  Drew,  76  id. 
9;  Upton  v.  Tribilcook,  91  IT.  S.  45 ;  Webster  v.  Upton,  id. 
65.)  The  liability  of  the  stockholders  to  creditors  may  be  just 
as  promptly,  and  just  as  properly  enforced  by  the  receiver,  as 
trustee  for  the  creditors,  as  by  the  creditors  themselves.  {Story 
V.  FurrMjm,  25  N.  Y.  214,  231 ;  ^Calkins  v,  Atkinson,  2  Lans. 
12  ;  Weeks  v.  Love,  50  N:  Y.  568.)  The  creditors  of  the  cor- 
poration,  either  residents  or  not,  or  both,  are  not  necessary 
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parties  in  the  first  instance,  either  as  plaintiffs  or  defendants 
in  this  action.  (74  N.  Y.  138 ;  3  R.  S.  [6th  ed.]  37,  §  10, 
subd.  3 ;  TAompsonr.  Broum^  4  Johns.  Oh.  619, 641 ;  Travers 
V.  MyerSy  67  N.  Y.  542 ;  In  re  Ait^y-Gen.  v.  Guard  Z.  Ins. 
Co.,  77  id.  272 ;  Kerr  v.  BlodgeU^  48  id.  62.)  It  is  only  proper 
to  make  creditors  parties  in  the  first  instance,  who  have  already 
commenced,  or  threaten  to  commence,  suits  in  their  own  name 
against  stockholders.  {Osgood  v.  Laytin,  5  Abb.  [N.  S.]  1-11.) 
It  is  sufficient  to  allege  that  a  receiver  was  duly  appointed. 
{Mcmley  v.  Rossiga,  13  Hun,  288 ;  BockweU  v.  Fasaetj  45  N. 
Y.  166.) 

Bafallo,  J.  We  are  of  opinion  that  these  actions  cannot  be 
i^aintained.  The  plaintiff  is  the  receiver  of  a  corporation  created 
under  the  Qeneral  Manafacturing  Law  of  1848,  appointed  upon 
the  sequestration  of  its  property  on  the  return  of  an  execution, 
and  seeks  by  this  action  to  enforce  against  the  stockholders,  the 
personal  liability  to  creditors  which  is  imposed  by  that  act  upon 
stockholders' in  such  corporations. 

The  liability  does  not  exist  in  favor  of  the  corporation  itself, 
nor  for  the  benefit  of  all  its  creditors,  but  only  in  favor  of  such 
creditors  as  are  within  the  prescribed  conditions.  It  is  not  a 
general  right,  but  one  which  attaches  to  the  particular  creditors 
only  who  are  within  the  conditions,  and  is  to  be  enforced  by 
these  in  their  own  right  and  for  their  own  special  benefit.  The 
receiver  in  this  case  is  not  vested  with  the  rights  of  action  of 
these  creditors,  but  only  with  the  property  which  was  seques- 
trated under  the  provisions  of  section  36,  chapter  8,  title  4, 
article  2  of  the  Revised  Statutes,  viz. :  "  the  stock,  property, 
things  in  action  and  effects  of  the  corporation."  The  rights  of 
certain  creditors  to  prosecute  their  claims  against  certain  of  the 
stockholders  never  were  the  property  of  the  corporation,  nor 
rights  of  action  vested  in  it,  nor  is  there  any  provision  of  the 
statute,  which  transfers  these  rights  of  action  from  the  creditors 
to  the  receiver. 

.  The  case  of  Story  v.  Farman  (25  N.  Y.  214)  has  no  applica- 
SiCKBLs  —  Vol.  XLVI.        40 
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tion  to  this  case.  That  action  was  brought  bj  a  receiver 
appointed  under  a  special  act  passed  in  1852,  for  the  dissolution 
of  manufacturing  corporations  in  Herkimer  county,  organized 
under  the  Manufacturing  Law  of  1811.  It  was  known  as  the 
Herkimer  County  Act,  and  in  express  terms  vested  not  only 
the  corporate  property,  but  the  right  to  enforce  the  liability  of 
stockholders  for  the  corporate  debts,  in  the  trustees,  or  the  re- 
ceiver appointed  in  their  place,  as  trustees  for  the  creditors, 
and  authorized  them  to  make  assessments  upon  the  stockholders 
and  collect  them,  and  distribute  the  proceeds  ratably  among  all 
the  creditors.  That  act  referred  to  the  liability  imposed  by 
the  act  of  1811,  which  was  an  absolute  liability  to  the  extent 
of  the  amount  of  their  stock,  to  pay  all  the  debts  of  the  com- 
pany existing  at  the  time  of  the  dissolution.  The  machinery 
provided  was  appropriate  to  the  enforcement  of  such  a  liability. 
But  it  was  a  very  different  liability  from  that  imposed  by  the 
act  of  184:8.  The  case  of  Story  v.  Furman  {supra)  is  com- 
mented upon  in  the  late  case  of  CuykerydaU  v.  Coming  (88  N. 
Y.  129),  and  it  is  there  held  tliat  the  machinery  for  enforcing 
the  liability  of  stockholders  through  a  receiver  by  assess  ment, 
etc.,  provided  by  the  Herkimer  County  Act,  is  inapplicable  to 
corporations  organized  under  the  act  of  1848. 

The  liability  of  stockholders  under  the  act  of  184S  is  a 
several  individual  liability  of  each  stockholder,  directly  to  such 
of  the  creditors  as  have  complied  with  the  requisite  conditions 
precedent.  There  is  no  statutory  provision  by  which  the  rights 
of  such  creditors  can  be  vested  in  a  receiver  of  the  corporation. 
Section  448  of  the  Code  of  Civil  Procedure  empowers  one  or 
more  of  the  creditors  to  sue  in  behalf  of  all  who  are  similarly 
situated  and  enjoin  separate  suits.  This  provision  reoognizes 
that  the  right  of  action  is  in  the  creditors,  and  is  the  only  one 
by  which  any  creditor  can  be  enjoined  from  bringing  his 
separate  action. 

The  judgments  should  be  reversed  and  judgment  rendered 
for  the  defendants,  on  the  demurrer,  with  costs. 

All  concur. 

Judgments  reversed. 
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William  Millks,  Appellant,  v.   Chbistixa   Miller   et   al., 

Keapondents. 

When  an  illegitimate  child  has,  by  the  sabseqaent  marriage  of  his  parents, 
become  legitimate  by  virtue  of  the  lavrs  of  the  State,  or  ooantrj,  where 
such  marriage  took  place,  and  the  parents  were  domiciled,  it  is  there- 
after legitimate  everywhere,  and  entitled  to  all  the  rights  flowing 
from  that  status,  including  the  right  to  inherit. 

Plaintiff  was  born  illegitimately  in  Wurtemburg,  in  1845,  where  his 
parents  then  resided;  they  removed,  with  plaintiff,  to  the  State  of 
Pennsylvania,  and  his  father  there  became  a  naturalized  citizen.  In  1853, 
while  domiciled  in  said  State,  the  parents  were  married.  In  1857  a  law 
was  passed  by  the  legislature  of  that  State,  legitimatizing  children,  born 
out  of  wedlock,  of  parents  who  shall  thereafter  marry,  which  act,  by  an 
act  of  1858,  was  made  applicable  to  all  cases  arising  prior  to  1857,  save 
where  some  interest  had  become  vested.  In  1862  plaintiff  removed, 
with  his  parents,  to  this  State ;  his  father  thereafter  became  owner 
of  certain  real  estate,  and  in  1875  died  seized  thereof,  and  intestate.  In 
an  action  of  ejectment  held,  that  the  provision  of  the  Bevised  Statutes 
(1  R.  S.  754,  g  19)  disinheriting  illegitimate  children  did  not  apply  ; 
and  that  plaintiff  was  entitled  to  inherit  equally  with  the  children  of  the 
deceased  bom  in  wedlock. 

B%Ttwhi9tle  V.  VardUl  (It  Bug.  Com.  Law,  266),  8.  O.  (2  G.  &  F.  581  ; 
7  id.  895),  8mith  v.  D&rr^i  Admrt,  (34  Penn.  St.  126),  distinguished. 

Lingen  v.  Lingen  (45  Ala.  410),  disapproved. 

(Argued  December  13,  1888 ;  decided  February  6, 1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  September  19,  1880,  which  affirmed  a  judgment  in  favor 
of  defendants,  entered  upon  the  report  of  a  referee. 

This  was  an  action  of  ejectment. 

The  material  facts  are  stated  in  the  opinion. 

Robert  Stephens  for  appellant.  Plaintiff  was  made  legiti- 
mate by  the  marriage  of  his  parents  in  Pennsylvania  in  1853.' 
(Brightley's  Purdon's  Digest  [ed.  1873],  1004,  §  &.)  Being 
thus  legitimate,  he  did  not  cease  to  be  so  when  he  put  his  foot 
upon  the  soil  of  New  fork.  (Bkckstone,  4  Inst.  36.)  The 
personal  status  of  legitimacy  given  to  the  plaintiff,  by  the 
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laws  of  Pennsylvania,  accompanied  tim  wherever  he  went. 
(JBarrero  v.  AlpuerUey  6  La.  [N.  S.]  69 ;  Story  on  Conflict 
of  Laws,  §§  87a,  note  3,  93,  93b,  93d,  93-107;  Wheatou'e 
Law  of  Nations,  172 ;  Statute  of  Merton,  20  Hen.  3,  chap.  9 ; 
2  CI.  &  Fin.  576,  589 ;  7  id.  915 ;  Wharton's  Conflict  of 
Laws,  §  241 ;  Int.  Law,  IV,  863 ;  2  Parsons  on  Contracts,  800.) 
The  principle  that  the  status  or  condition  of  legitimacy 
must  be  detennined  by  the  law  of  the  country  where  such 
status  had  its  origin  is  well  settled.  {Smith  v.  Kdly^a  SeirSj 
23  Miss.  170;  Scott  v.  Xej/^  11  La.  Ann.  232;  Iio88  v.  ^osSy 
129  Mass.  243 ;  Goodman^ 8  Trusty  Law  Reports,  Div.,  1  Chan- 
cery, 1881  [part  7,  July  1],  Vol.  17,  p.  266;  Van  Vborheesv.. 
jBrintnall,S6^.Y.18.) 

John  A.  Reynolds  for  respondents.  The  title  and  disposi- 
tion of  real  estate  are  exclusively  subject  to  the  laws  of  the 
country  where  it  is  situated,  which  alone  can  prescribe  the 
mode  by  which  a  title  to  it  can  pass.  (18  Pick.  245,  247  ;  10 
Wheat.  202 ;  3  McLean,  399 ;  46  N.  T.  144 ;  9  Wall.  27 ; 
Brine  v.  H.  F.  Ins.  Co.,  6  N.  T.  W'kly  Dig.  568.)  No  per- 
son can  acquire  real  estate  whom  the  lex  rei  sitm  does  not  recog- 
nize for  the  purpose.  (Wharton  on  Priv.  Inter.  Law,  §  296  ; 
Story  on  Conflict  of  Laws,  §§430, 434, 483,  484 ;  McCormick  v. 
Sturdivant^  10  Wheat.  202 ;  Fenton  v;  Livingstone,  3  McQ.  497, 
549 ;  BonaU  v.  Welch,  24  N.  Y.  157,164 ;  U.  S.  v.  Fox,  N.  Y. 
W'kly  Dig.,  May  14, 1877,  335 ;  MiOer  v.  MiUer,  18  Hun,  507.) 
Children  and  relatives  who  are  illegitimate  shall  not  be  entitled 
to  inherit  from  their  fathers,  etc.,  under  any  of  the  provisions 
of  the  Statute  of  Descent  of  this  State.  (2  B.  S.  [Banks' 
6th  ed.]  1135,  §  19.)  Our  Revised  Statutes  continue  the 
rule  of  the  English  common  law,  except  when  the  same  is  ex- 
pressly contravened  thereby.  (Constitution  of  N.  Y.,  art.  1, 
§  17 ;  1  Kent  [Holmes'  ed.],  §  342  ;  4  id.,  §  414  and  notes  ;  2 
C.  &  F.  593. )  The  fact  of  the  plaintiflPs  birth  out  of  lawful 
wedlock,  arbitrarily  and  alone,  determines  his  illegitimacy  for 
the  purpose  of  inheriting  real  estate  in  this  State,  independ- 
ently of  the  facts  where  he  was  born,  or  the  domicile  of  him- 
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self  or  father,  at  the  time  of  his  birth,  and  snch  illegitimacy 
can  never  be  removed.  {Birtwhiatte  v.  VardiUy  7  C.  &  F.  895  ; 
Bingham  on  Descent,  472 ;  Fenton  v.  Lwingatone^  3  Mac- 
quean,  497,  549 ;  In  re  Dow' 8  EatcOSy  4  Drewry,  194-198 ;  1 R. 
.  S.  641 ;  2  Kent's  Com.  208,  209 ;  1  Black.  Com.  454,  455.) 
There  is  no  distinction  in  law  between  an  illegitimate  child 
and  a  bastard.  (2  Kent  [Holmes'  12th  ed.],  209 ;  1  Black. 
[Wend,  ed.]  454 ;  Wliarton's  Priv.  Inter.  Law,  §§  296-335 ; 
Story  on  Conflict  of  Laws,  §  427,  note  1,  §  576;  BirU 
whistle  v.  VardiUj  7  C.  &  F.  895,  825 ,  Bingham  on  Descent, 
471 ;  Smith  v.  Derr^s  AdrrHra^  34  Penn.  St.  126 ;  Savigny's  Priv. 
Inter.  Law,  33,  34,  264;  4  Kent  [Holmes'  ed.J,  414  and  notes; 
Smith  V.  KeUy,  33  Miss.  167;  People  v.  Baker ^  76  N.  Y.  88; 
BossY.MosSj  129  Mass.  243,  247,  249;  OoodmcurC a  Trusty 
Law  Rep.  Div.  1,  Ch.,  July,  1881,  part  7,  vol.  17,  p.  266.) 

MiLLBB,  J.  By  the  statute  of  this  State  the  real  estate  of 
an  intestate  passes  in  the  first  instance  to  his  lineal  descendants. 
(1  R.  S.  751,  §§  1  and  2.)  It  is  also  provided  that  "  children 
and  relatives  who  are  illegitimate  shall  not  be  entitled  to 
inherit."  (1  R.  S.  754,  §  19.)  The  plaintiff  is  a  child  of  the 
deceased  uqider  whom  he  claims  and  one  of  his  lineal  descend- 
ants. He  was  bom  in  the  kingdom  of  Wurtemburg  in  the 
year  1845,  before  the  marriage  of  his  parents,  and  the  question 
to  be  determined  is  whether  he  was  legitimate  at  the  time  of 
the  death  of  his  father.  At  the  time  of  his  birth  his  father 
and  mother  were  domiciled  and  resided  at  "Wurtemburg.  A 
statute  found  in  the  Laws  of  1610  of  that  kingdom  at  title  17, 
§  4,  is  as  follows:  "  Whatever  is  decreed  in  the  foregoing  title 
re^rding  the  inheritance  of  children  born  in  lawful  wedlock 
shall  bo  applicable  also  to  snch  children  as  are  begotten  of 
two  persons  unmarried  (bnt  not  too  closely  related  for  their 
betrothal  or  lawful  conjugal  cohabitation)  and  who  first  became 
legitimate  by  a  subsequent  marriage  of  their  parents,  shall  be 
held  equal  to  those  children  who  are  born  in  lawful  wedlock 
as  regards  the  right  of  inheritance  from  its  parents,  brothers 
and  sisters  and  other  relatives  as  in  all  other  respects."    Any 
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sabseqnent  marriage  of  the  parents  of  the  plaintiff  would, 
therefore,  render  him  legitimate  at  the  place  of  his  birth  and 
the  domicile  of  himself  and  parents  — TVurtemburg,  and  if  the 
father  had  resided  at  Wurtemburg  at  the  time  of  his  decease, 
plaintiff  would  have  been  one  of  his  lawful  descendants,  the 
same  as  though  he  had  been  bom  in  wedlock. 

The  plaintiff  with  his  parents  subsequently  removed  to  the 
State  of  Pennsylvania,  and  his  father  became  a  citizen  of  the 
United  States  by  naturalization,  and  while  domiciled  there  and 
in  the  year  1853  his  parents  were  lawfully  married.  In  1862 
the  family  removed  to  this  State,  where  they  lived  nntil  the 
death  of  the  father  in  1875.  Tlie  real  estate  in  question  was 
purchased  by  plaintiff's  father  after  his  removal  to  this  State 
and  he  owned  the  same  in  fee  at  the  time  of  his  death. 

We  think  that  by  the  law  of  the'  domicile  of  the  plaintiff's 
birth,  Wurtemburg,  and  by  the  subsequent  marriage  of  his 
parents,  the  plaintiff  was  legitimated  in  the  State  of  Pennsyl- 
vania. Be  that  as  it  may,  however,  in  the  year  1857  a  law 
was  passed  by  the  legislature  of  the  State  of  Pennsylvania 
which  declared  that :  "  In  any  and  every  case  where  the  father 
and  mother  of  an  illegitimate  child  or  children  shall  enter  into 
the  bonds  of  holy  wedlock  and  cohabit,  such  child  or  children 
shall  thereby  become  legitimated  and  enjoy  all  the  rights  and 
privileges  as  if  they  had  been  bom  during  the  wedlock  of  their 
parents."  (See  Brightley's  Pardon's  Digest  [ed.  1873], 
1004r,  §  9.)  The  above  act  was  followed  by  an  act  passed  in 
1858,  by  which  the  provision  cited  was  made  applicable  to  all 
cases  arising  prior  to  1857,  unless  some  interest  had  become 
vested.  As  the  real  estate  which  is  the  subject  of  this  con- 
troverey  had  not  been  acquired  prior  to  the  acts  referred  to,  no 
vested  interest  existed  which  conflicted  with  the  acts  cited. 
It  is  very  evident  that  the  plaintiff  after  the  passage  of 
the  above  laws  was  a  legitimate  child  and  entitled  to  all  the 
rights  and  privileges  of  a  lineal  descendant  of  his  parents.  If 
his  father  had  died  in  the  State  of  Pennsylvania  seized  of  real 
estate  it  cannot  be  questioned  that  any  doubt  would  arise  in 
regard  to  his  claim  thereto.    He  was  invested  with  all  the 
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rights  of  a  citizen  entitled  to  inherit  such  portion  of  his  father's 
estate  as  the  law  allowed  to  legitimate  children.  Occupying 
this  position  can  it  be  said  that  the  plaintiff  lost  such  right 
because  his  father  moved  out  of  the  State  of  Pennsylvania  and 
located  in  the  State  of  New  York?  Could  he  be  legitimate  in 
one  State  and  illegitimate  in  another)  Such  a  rule  would 
render  the  right  of  inheritance,  sanctioned  by  the  law  of  the 
State  where  he  resided,  one  of  great  uncertainty  and  fluctua- 
tion, and  in  many  cases  it  would  operate  so  as  to  produce  great 
injustice.  While  the  power  of  the  legislature  is  paramount 
unless  restricted  by  constitutional  authority,  it  should  not  be 
upheld  where  its  effect  may  be  to  produce  great  wrongs,  unless 
imperatively  demanded.  Any  other  rule  would  leave  the 
plaintiff*,  whose  status  was  fixed  by  the  laws  of  Pennsylvania, 
subject  to  the  change  of  statutes  in  any  State  where  he  might 
have  occasion  to  reside,  whose  laws  differed  from  the  former 
State.  Assiiming  that  the  plaintiff  by  the  laws  of  the 
State  of  Pennsylvania  was  legitimate,  the  question  arises- 
whether  that  legitimacy  was  carried  with  him  when  his  father 
and  family  removed  to  the  State  of  New  York.  If  the  plaintiff 
labored  under  any  disability  in  the  State  of  New  York  it  arose 
by  reason  of  the  provisions  of  law  contained  in  the  statutes  of 
that  State  abeady  cited.     (1  R.  S.  76i,  §  19.) 

The  law-making  power  can  declare  a  child  born  to  be  legiti- 
mate or  illegitimate,  and  it  is  only  that  power  which  fixes  and 
determiues  the  status  of  children  born.  If  born  before  mar- 
riage tlie legislature  can  remove  the  disability  of  its  illegitimacy, 
and  by  its  transcendent  power  can  legitimatize  and  make  capable 
of  inheriting  tlie  illegitimate  child.  (Blackstone,  4  Inst.  36.) 
If  this  had  been  done  by  an  act  of  the  legislature  of  the  State 
of  New  York,  no  question  could  arise  as  to  the  legitimacy  of 
the  plaintiff  or  his  right  to  inherit.  The  statutes  of  this  State,  to 
which  we  have  referred,  do  not  contain  the  words  "  born  out  of 
wedlock,"  or  the  word  "bastard."  The  English  statute  of 
Merton,  so-called  (20  Hen.  3,  chap.  9),  not  only,  required  that  a 
child,  in  order  to  inherit,  should  be  legitimate,  but  also  that 
"  he  should  be  born  in  lawful  wedlock  as  well."     This  consti- 
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tntes  a  marked  difference  between  that  statute  and  the  statute 
of  this  State  cited  supra.  Legitimacy,  which  was  conferred 
upon  the  plaintiff  by  the  laws  of  Pennsylvania,  to  which  refer- 
ence has  been  had,  constituted  a  portion  of  his  rights  and 
accompanied  him  wherever  he  might  reside.  Being  legitimate 
in  the  State  of  Pennsylvania,  he  continued  so  in  every  State 
and  in  every  country  where  he  chose  to  establish  his  residence. 
The  rule  seems  to  be  well  settled  that  the  law  of  the  domicile 
of  origin  governs  the  state  and  condition  of  a  person  in  what- 
ever country  he  may  remove  to.  The  status  of  legitimacy 
which  arises  under  the  law  of  one  nation  is  recognized  by  other 
nations  according  to  the  authorities.  Story  lays  down  the  rule 
in  his  Conflict  of  Laws  (§  93),  that  "  foreign  jurists  generally 
maintain  that  the  question  of  legitimacy  or  illegitimacy  is  to  be 
decided  exclusively  by  the  law  of  the  domicile  of  origin."  He 
also  says  at  section  93b :  "  It  seems  admitted  by  foreign  jurists, 
that  as  the  validity  of  the  marriage  must  depend  upon  the  law 
'of  the  country  where  it  is  celebrated,  the  status  or  con- 
dition of  their  offspring,  as  to  legitimacy  or  illegitimacy,  ought 
to  depend  on  the  same  law,  so  that  if  by  the  law  of  the  place 
of  the  marriage  the  offspring,  although  born  before  marriage, 
would  be  legitimate,  they  ought  to  be  deemed  legitimate  in 
every  other  country  for  all  purposes  whatever,  including  heir- 
ship of  immovable  property."  Wheaton,  in  his  Law  of 
Nations,  at  page  172,  says :  ''  Legitimacy  or  illegitimacy  are 
among  universal  personal  qualifications,  and  the  laws  of  the 
State  affecting  all  these  personal  qualities  of  its  subjects  travel 
with  them  wherever  they  go  and  attach  to  them  in  whatever 
country  they  may  be  resident."  The  general  current  of 
authority  favors  the  doctrine  that  where  an  illegitimate  child 
has  been  legitimated  by  the  subsequent  marriage  of  its  parents 
according  to  the  laws  of  the  State  or  country  where  the  mar- 
riage takes  place  and  the  parents  are  domiciled,  6uch  legitimacy 
follows  the  child  wherever  it  may  go.  This  rule  is,  as  we  have 
seen,  fully  sustained  by  the  authorities  to  which  we  have  referred. 
The  learned  Judge  Story,  in  his  ''  Conflict  of  Laws,"  devotes 
nearly  the  entire  fourth  chapter,  and  no  inconsiderable  portion 
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of  the  work,  to  the  consideration  of  the  question  inrolved  in 
die  case  at  bar,  and  he  asserts  the  rale,  that  if  a  person  is  legiti- 
mated in  a  country  where  domiciled,  he  is  legitimate  everywhere 
and  entitled  to  all  the  rights  flowing  from  that  status,  including 
the  right  to  inherit.  He  arrives  at  this  conclusion  after  an 
examination  and  exhaustive  discussion  of  the  sabject  and  after 
a  comparison  of  the  views  of  difierent  writers  upon  civil  law, 
quoting  extensively  from  the  same. 

In  support  of  the  same  general  doctrine  which  has  been  dis- 
cussed are  the  following  authorities :  Smith  v.  Kelhfa  HevrSy 
23  Miss.  170;  Scott  v.  Key^  11  La.  Ann.  232;  Roas  v. 
JRo88y  129  Mass.  243 ;  In  re  Ooodman^s  Trusty  Law  Eeports, 
17  Chancery  Div.  266 ;  Y<m  Vo(ytMs  v.  BrmtnaU,  86  N.  Y. 
18 ;  40  Am.  Kep.  505. 

The  decision  of  this  court  might  well  rest  upon  the  principle 
asserted  in  the  authorities  already  cited  without  regard  to  the 
cases  which  are  claimed  to  hold  a  contrary  rule.  It  is  enough 
to  say  that  the  right  of  inheritance  under  circumstances  like 
these  here  presented  rests  upon  a  principle  which  is  founded 
upon  a  rule  of  ancient  origin,  reasonable  in  itself  and  in  accord- 
ance with  the  well  being  of  society  and  a  due  I'egard  to  the 
right  of  persons,  and  that  it  is  fully  sustained  by  the  weight  of 
authority.  The  celebrated  case  of  BvrtwhiaiLe  v.  Vardilly  re- 
ported in  11  Eng.  0.  L.  266,  also  in  2  Clark  &  Fin.  581,  and 
7  id.  895,  and  9  Bligh,  7,  involved  a  question  of  similar  charac- 
ter to  that  presented  in  the  case  at  bar,  and  is  specially  relied 
upon  by  the  respondent's  counsel.  It  was  there  held  that  a 
child  bom  in  Scotland,  of  unmarried  parents  domiciled  in  that 
country,  and  who  afterward  intermarried  there,  is  not  by  such 
marriage  rendered  capable  of  inheriting  lands  in  England.  By 
the  Scottish  law  the  marriage  legitimated  the  child.  It  was 
laid  down  by  the  chief  baron  on  behalf  of  the  court  that  the 
comity  existing  between  nations  is  conclusive  to  give  the 
claimant  the  character  of  the  eldest  legitimate  son  of  his  father 
and  to  give  him  all  the  rights  which  are  necessarily  consequent 
upon  that  character.  Thus  sustaining  the  general  doctrine  that 
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by  the  comity  between  different  nations  the  laws  of  one  should 
be  recognized  by  the  other  in  reference  to  rendering  children 
of  parents  bom  out  of  wedlock  legitimate,  but  it  further  held 
that  the  son  could  not  inherit  in  England,  for  the  reason  that 
although  he  was  legitimate  he  was  not  bom  in  wedlock.  The 
distinction  between  being  legitimate  and  being  bom  in  wed- 
lock would  seenoL  to  be  a  narrow  one,  and  it  is  difScnlt  to  see 
how  it  can  be  urged  that  a  person  can  be  made  legitimate  al- 
though bom  a  bastard,  and  yet  for  the  purpose  of  inheriting 
real  estate  be  illegitimate  because  not  bom  in  wedlock.  The 
particular  phraseology  of  the  statute  of  Merton,  so  called,  had 
much  to  do  with  this  limited  and  narrow  construction,  and  it  is 
but  fair  to  assnme  that  if  the  term  "  bom  in  wedlock  "  had 
been  excluded  the  right  of  inheritance  would  have  been  main- 
tained. It  was  said  in  that  case  by  Baylet,  J.,  that  ^'  the  right 
to  inherit  land. depends  upon  the  qaality  of  the  land  and  not 
upon  any  personal  statutes."  It  would  thus  seem  that  the 
case  was  decided  upon  the  peculiar  laws  governing  real  estate 
in  England  and  especially  upon  the  statute  of  Merton.  It  was 
twice  argued  in  the  House  of  Lords  (2  Clark  &  Fin.  681;  7  id. 
895),  and  eventually  decided  npon  the  sole  ground  that  although 
a  child  born  in  Scotland  before  the  marriage  of  his  parents 
would  become  legitimate  by  the  subsequent  marriage  of  said 
parents,  yet  he  could  not  inherit  in  England,  for  the  reason  that 
the  English  statute  does  not  only  require  that  the  child  be 
legitimate,  but  that  he  most  also  be  bom  in  wedlock.  Thisdis- 
tinction  was  strongly  criticised  by  Lord  Brougham,  one  of  the 
ablest  of, English,  jurists,  and  one  of  the  judges  in  that  case 
when  last  heard.  He  says :  ^'  If  what  is  laid  down  in  this  case 
be  law  the  bounds  of  that  law  are  very  narrow;  if  it  is  the  law 
anywhere  it  prevails  assuredly  only  as  the  law  within  the  bounds 
of  Westminster  HalL  I  know,  wherever  I  go  in  Europe  it  is 
boldly  denied  to  be  the  law.  I  know  the  opinion  of  Dr.  Story 
and  other  American  jurists  is  against  us,  and  I  do  not  think  I 
could  overstate  the  degree  in  which  all  these  jurists  dissent 
from  the  judgment  in  this  case."  (See  7  Clark  &  Fin.  916.) 
Wharton  in  his  Conflict  of  Laws  (§  241),  says   in  legard 
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to  this  case,  ^^  the  opinion  was  based  on  the  special  ground  that 
the  English  law  as  to  the  descent  of  honors  and  real  property 
was  of  a  positive  and  distinctive  character,  and  could  not  be 
invaded  by  the  prescription  of  a  foreign  jurisprudence."  Par- 
sons in  his  work  on  Contracts  in  commenting  on  this  case  says : 
^^  We  think  such  a  marriage  in  Scotland,  supposing  parents  and 
child  afterward  come  to  America  and  be  naturalized  here, 
would  be  held  here  to  make  the  child  an  heir  as  well  as  give 
him  all  other  rights  of  legitimacy." 

The  case  of  Smith  v.  Derr's  Adm'ra  (34  Penn.  St.  126) 
arose  under  a  statute  of  Pennsylvania  similar  to  tl^e  statute  of 
Merton,  and  was  disposed  of  in  a  very  brief  opinion  upon  the 
authority  of  the  case  of  BirtwhisUe  v.  VardiU  {supra). 

The  case  of  Lmgen  v.  Lingen  (45  Ala.  410)  is  contrary  to 
the  general  current  of  authority,  and  should  not,  we  think,  be 
followed. 

When  the  State  of  Pennsylvania,  by  its  legislature,  de- 
clared that :  "  In  any  and  every  case  when  the  father  and 
mother  of  an  illegitimate  child  or  children  shall  enter  into  the 
bonds  of  holy  wedlock  and  cohabit,  such  child  or  children 
shall  thereby  become  legitimate  and  enjoy  all  the  rights  and 
privileges  as  if  they  had  been  bom  during  the  wedlock  of  their 
parents,"  it  did  not  mean  that  persons  who  were  born  illegiti- 
mate would  only  be  legitimate  if  bom  in  lawful  wedlock.  Its 
intention  was  to  legitimatize  the  offspring  of  those  who  were 
unmarried  at  the  time  of  the  birth  of  their  child,  and  any 
other  construction  would  lead  to  the  making  of  provision  for 
children  lawfully  born  instead  of  those  who  were  illegitimate. 
To  hold  a  different  rule  would  nullify  the  law  and  be  contrary 
to  the  interpretation  usually  given  to  remedial  statutes  of  the 
character  of  the  one  considered. 

We  do  not  deem  it  necessary  to  consider  the  question  as  to 
the  definition  of  the  word  "  legitimate ;  "  whether  it  embraces 
"born  out  of  wedlock"  is  in  our  opinion  not  material,  asunder 
the  authorities  we  have  cited,  a  child  thus  bom  may  be  made 
legitimate  by  law,  and  its  legitimacy  recognized  in  other  coun- 
tries besides  the  domicile  of  its  parents,  by  the  comity  of 
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nations.  We  think  we  have  fully  established  this  proposition, 
and,  although  there  are  some  authorities  which  hold  differently, 
they  are  not  sufficient  to  overturn  the  doctrine  laid  down  in 
the  elementary  books  and  reported  cases. 

The  case  of  BirtwhisUe  v.  VardiU  is  so  limited  and  re- 
stricted that  it  must  be  held  only  to  apply  to  the  law  as  estab- 
lished in  Great  Britain.  We  have  examined  the  other  author- 
ities not  specially  referred  to,  which  have  been  cited  by  the  re- 
spondents' counsel,  and  we  think  none  of  them  are  in  conflict 
with  the  rule  we  have  laid  down. 

In  our  opinion  the  judgment  of  the  General  Term  was  er- 
roneous, and  should  be  reversed,  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


JijLLi  B.  Fbllows,  as  Executrix,  etc.,  Respondent,  v.  Frances 
»i— 3j^  LoNGYOK,  Impleaded,  etc..  Appellant. 

/I"    SS8 

ISO  907  Where  the  gnardian  of  an  infant  loans  mone7S  belonging  to  his  ward, 
receiving  secnrities  for  the  amount  loaned,  with  lawful  interest;  but 
as  an  inducement  to  make  the  loan,  receives  a  sum  of  monej,  as  a  bonus, 
for  his  own  benefit,  from  the  borrower,  who  pa7S  the  same  with  knowl- 
edge as  to  the  title  to  the  moneys  loaned,  this  does  not  make  the  trans- 
action an  usurious  loan.  The  guardian  is  not  a  lender  of  the  trust  fund, 
within  the  meaning  attached  to  that  term  bj  our  statutes,  relating  to 
usurj. 
The  circumstance  that  the  guardian  has  given  a  bond  for  the  faithful  per- 
formance of  his  duties  does  not  affect  the  character  of  the  transaction  or 
of  the  securities  so  taken. 

(Argued  January  24, 1888 ;  decided  February  9,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Oourt,  in  the  fourth  judicial  department,  entered  upon  an  order 
made  January  22, 1881,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 


1883.  J  Fellows  v.  Lokgyob.  325 


Statement  of 


The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

jP.  Brundage  for  appellant.  If  this  contract  for  loaning 
was  made  by  the  go^trdian  as  such,  and  the  security  taken  to 
him  in  his  official  relation,  the  bond  and  mortgage  is  neverthe- 
less usurious,  the  guardian,  by  virtue  of  his  office,  being  the  . 
only  person  who  can  contract.  {Stout  v.  Rider,  12  Hun,  674 ; 
Van  Wych  v.  WaUon,  16  id.  209.)  The  legal  title  to  the 
personal  estate  is  vested  in  the  guardian,  while  the  equitable 
title  remains  in  the  infants.  Being  vested  with  the  legal  title, 
he  had  full  power  to  dispose  qf  the  funds  of  his  wards  as  he 
might  choose.  {Mcmaon  v.  PeUon,  13  Pick.  206,  212  ;  1  Par- 
sons on  Contracts,  121, 133.)  The  plaintiff,  having  derived  his 
title  from  the  person  who  made  the  usurious  contract,  has  no 
claim  to  be  the  champion  or  protector  of  the  infants,  and  ac- 
quires no  rights  by  assuming  that  character.  {Burdick  v. 
Jackson,  7  Hun,  488,  491.) 

* 

Geo.  TT.  Oothran  for  respondent.  A  party  alleging  the 
defense  of  usury,  so  highly  penal  in  its  character,  must  allege 
the  usurious  agreement  specifically  in  all  its  parts,  and  is  bound 
to  prove  the  defense  as  alleged.  (Tyler  on  Usury,  458-464 ; 
Vroom  V.  Ditmasj  4  Paige,  526  ;  iT.  0.  G.  Z.  Co.  v.  Dudley, 
8  id.  452,  456-457;  Howe  v.  PhiUips,  2  Sandf.  Ch.  14;  Ma/n- 
ning  v.  Tyler,  21  K  T.  567 ;  Fay  v.  Orimateed,  10  Barb. 
321;  Gould  Y,  Homer,  12  id.  601;  Clarke  v.  Hastings,  9 
Gray,  64.)  It  does  not  render  a  transaction  usurious  for  the 
agent  making  the  loan  to  exact  a  bonus  for  his  own  use,  so 
long  as  it  is  unknown  to  the  lender,  and  the  lender  is  not  to 
be  benefited  thereby.  {JEstevez  v.  Purdy,  66  N.  T.  446; 
Gondii  v.  Baldwin,  21  id.  219 ;  Lee  v.  Chadsey,  3  Abb.  Ot.  of 
App.  Dec.  43 ;  Guanrdiam,  Mut.  L,  Ins.  Co.  v.  Kashaw,  66  N. 
Y.  544.)  Where  the  agent  takes  a  security  in  his  own  name, 
but  which  really  secures  a  debt  due  to  his  principal,  the  prin- 
cipal laay  sue  upon  the  security  and  allege  that  it  was  made  to 
him.  (Code  of  Procedure,  §§  111,  113 ;  Code  of  Civil  Pro- 
cedure, §  449.) 
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RuoBB,  Ch.  J.  This  action  is  brought  to  foreclose  a  mort- 
gage of  $5,000,  given  March  29,  1870,  by  appellant,  Frances 
Longyor,  to  one  Abner  P.  Downer,  guardian,  etc.,  upon  lands 
in  Niagara  county.  The  mortgage  was  assigned  by  Abner  P. 
Downer,  guardian,  etc.,  to  the  plaintiff,  on  the  12th  day  of  June, 
1876,  which  assignment  contained  a  covenant  on  the  part  of 
the  said  Downer  that  the  sum  of  $5,822  was  unpaid  thereon, 
that  there  were  no  defenses  or  ofbots  to  said  mortgage,  with  a 
guaranty  ;.of  its  collection. 

The  whole  sum  secured  to  be  paid  becoming  due  in  May, 
1878,  this  action  was  commenced  to  foreclose.  The  mortgagor, 
Frances  Longyor,  answered,  pleading  the  defense  of  usury,  al- 
leging that  the  mortgage  was  given  by  the  defendant  to  Ab- 
ner P.  Downer  to  secure  a  loan  of  $5,000,  and  that  it  was,  at  the 
time  of  such  loan,  corruptly  and  against  the  form  of  the  stat- 
ute,  agreed  between  the  defendant  and  Downer  that  she  should 
pay  him  the  snm  of  $300  for  the  loan  and  forbearance  of  said 
money  ;  that  the  loan  was  afterward  made  and  the  $300  paid 
to  Downer  by  defendant. 

Upon  the  trial  the  proof  established  and  the  court  found  the 
following  facts  among  others :  that  Abner  P.  Downer  was,  at 
the  time  of  this  transaction,  the  duly  appointed  guardian  of 
his  infant  brother  and  sister,  William  V.  Downer  and  Alice 
M.  Downer;  that  he  had  accepted  the  office  and  executed 
bonds  for  the  faithful  performance  of  his  duties,  and  that  from 
the  funds  belonging  to  his  wards  the  loan  in  question  was 
made ;  that  in  February,  1870,  one  John  H.  H.  Clark,  the  son 
of  the  defendant  Frances  Longyor,  was  the  owner  of  a  bond 
and  mortgage  given  to  him  by  his  mother,  to  secure  the  sum 
of  $2,270  with  interest ;  that  the  defendant,  being'desirous  of 
borrowing  a  sum  of  money,  authorized  Olark  to  obtain  it ; 
Clark  applied  to  Downer  for  a  loan  which  resulted  in  an  agree- 
ment ^^  that  Downer  should  purchase  of  Clark  his  bond  and 
mortgage  of  $2,270  and  loan  Frances  Longyor  the  additional 
sum  of  $5,1!)00,  and  that  Downer,  for  the  purchase  of  the  bond 
and  mortgage,  and  for  making  the  loan,  should  be  allowed 
a  discount  from  the  amount  due  on  the  Clark  bond  and 
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mortgage,  of  the  sum  of  $471.48.  This  transaction  was  con- 
summated bv  the  assignment  by  Olark  to  Downer  of  his  mort- 
gage,  and  the  payment  to  him  by  Downer  of  the  amount  se- 
cured by  this  mortgage,  less  the  sum  of  $471.48. 

Afterward,  and  on  the  29  th  of  March,  1870,  the  defendant, 
Frances  Longyor,  executed  to  Abner  P.  Downer,  guardian,  etc., 
to  secure  the  loan  to  her,  the  bond  and  mortgage  in  suit,  and 
upon  its  delivery  to  Downer,  received  from  him,  through  her 
agent  Clark,  the  full  sum  of  $5,000. 

The  court  farther  found  that  the  sum  of  $471.48,  agreed  to 
be  deducted  from  the  face  of  the  Clark  bond  and  mortgage,  was 
fixed  upon  and  deducted  as  a  sum  to  reward  Abner  P.  Downer, 
personally,  for  making  such  purchase  and  loan,  and  was  so  un- 
derstood by  both  parties,  and  it  was  not  intended  by  Downer 
that  it  should  be  paid  over  to  the  persons  for  whom  he  was 
guardian ;  that  Clark  and  Longyor  both  knew  at  the  time  of 
the  making  of  this  purchase  and  loan  that  the  moneys  used  for 
that  purpose  belonged  to  the  funds  in  Downer's  hands  as 
guardian  of  his  brother  and  sister,  and  that  it  was  the  purpose 
and  intention  not  only  of  Downer,  but  also  of  Mrs.  Longyor 
and  her  agent  Clark,  to  have  the  bond  and  mortgage  in  ques- 
tion made  payable  to- Abner  Downer  as  such  guardian.  The 
court  also  found  that  at  the  time  of  the  trial  the  general 
guardian  had  settled  with  and  paid  his  wards,  but  when  did 
not  appear;  and  finally  that  this  transaction  was  not  usurious, 
and  that  the  securities  were  valid  in  the  hands  of  the  plaintiff. 
The  above  are  substantially  all  of  the  findings  material  to  the 
questions  raised  on  this  appeal. 

There  is  no  evidence  or  finding  as  to  the  actual  value  of  the 
Clark  mortgage  at  the  time  of  this  transaction.  Neither  is 
there  any  finding  as  to  what  specific  sum,  if  any,  was  to  be  al- 
lowed to  Downer  for  the  loan  of  the  $5,000.  The  court  re- 
fused to  find  that  the  sum  of  $300  was  to  be  allowed  for  such 
purpose.  We  are  now  asked  to  reverse  the  judgment  rendered 
upon  this  report,  and  to  declare  the  transactions  in  question 
usurious  as  matter  of  law. 

Decisions  are  quite  numerous  to  the  effect  that  the  purchase 
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of  intereBt-bearing  notes  or  mortgages  at  lees  than  their  face 
valne,  though  their  payment  be  guaranteed  by  the  vendor,  are 
not  necjessarily  usurious.  {Brooks  v.  Avery ^  4  N.  Y.  225  ; 
Oram  v.  Hencbicksj  7  Wend.  669 ;  Thomas  v.  i^wA,  9  Paige, 
478;  Caain  v.  Ghinter,  11  N.  Y.  868 ;  Cobb  v.  Tittia,  10  id. 
198.)  There  is  no  presumption  that  a  mortgage  is  of  the  value 
of  the  sum  appearing  as  unpaid  thereon,  especially  when 
it  is  transferred  in  connection  with  a  loan  which  is  claimed  to 
be  usurious  on  account  of  the  difierence  between  the  price 
paid  and  the  amount  purporting  to  be  unpaid  thereon. 

Savage,  Oh.  J.,  says :  "  Usury  is  a  defense  which  must  be 
strictly  proved,  and  the  court  will  not  presume  a  state  of  facts 
to  sustain  this  defense  where  the  instrument  is  consistent  with 
correct  dealing."  {Marvin  v.  Feeter^  8  Wend.  633.  See,  also, 
Smith  V.  3£arvi7iy  27  N.  Y.  142 ;  Mutual  Life  Ins,  Co,  v. 
Kasha/bOy  66  id.  544 ;  Thomas  v.  Murray^  32  id.  610.) 

From  the  findings  in  this  case,  and  the  absence  of  any  proof 
of  value,  we  might  well  presume  that  the  price  paid  by 
Downer  for  this  mortgage  represented  its  actual  value.  To 
hold  otherwise  would  require  us  to  decide  as  matter  of  law  in 
order  to  support  a  defense  of  usury,  that  this  mortgage  was  of 
greater  value  than  the  price  paid,  although  the  findings  of  the 
court  below  are  not  inconsistent  with  the  fact  that  tiie  mort- 
gage may  have  actually  been  worth  much  less.  But  it  is  un- 
necessary, and  perhaps  under  the  peculiar  condition  of  the 
findings  in  this  case,  improper  to  dispose  of  the  case  upoo  this 
ground,  as  we  think  the  judgment  sustainable  upon  another 
theory.  The  funds  with  which  this  loan  was  made  did  not 
in  equity  belong  to  Abner  P.  Downer,  but  were  the  property 
of  an  estate  of  which  he  was  the  representative.  He  could 
not  use  those  funds  for  his  own  purposes,  and  had  the  right  to 
invest  them  only  in  obedience  with  settled  rules  of  law  relat- 
ing to  the  investment  of  trust  funds.  These  rules  forbid  their 
employment  in  illegal  or  speculative  transactions  as  well  as  in 
the  purchase  of  doubtful  and  indiscriminate  securities. 

It  was  said  by  Judge  Woodbuff,  in  the  case  of  King  v. 
Talbot  (40  K.  Y.  84) :  ^^  It  is  not  true  that  there  is  no  under- 
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lying  principle  or  rule  of  conduct  in  the  administration  of  a 
trust,  which  calk  for  obedience.  Whether  it  has  been  declared 
by  the  courts  or  not ;  whether  it  has  been  enacted  in  statutes 
or  not ;  whether  it  is  m  familiar  recognition  in  the  affairs  of 
life,  there  appertains  to  the  relation  of  trustee  and  cestui  qtie 
trust  a  duty  to  be  faithful,  to  be  diligent,  to  be  prudent  in  an 
administration  intrusted  to  the  former,  in  confidence  in  his  fi- 
delity, diligence  and  prudence." 

^^  This  necessarily  excludes  all  speculation,  all  investments 
for  an  uncertain  and  doubtful  rise  in  the  market,  and,  of  course, 
every  thing  that  does  not  take  into  view  the  nature  and  object 
of  the  trust,  and  the  consequences  of  a  mistake  in  the  selec- 
tion of  the  investment  made." 

The  guardian,  Abner  P.  Downer,  stood  in  the  relation  of  an 
agent  to  this  property ;  not  only  that,  but  an  agent  bound  in 
law  to  execute  his  power  over  the  funds  in  a  special,  limited 
and  lawful  manner,  and  who  could  be  relieved  from  this  duty 
only  by  the  order  of  a  court  having  jurisdiction  of  the  matter. 
The  defendant  knew  the  limit  and  extent  of  the  trustee's  au- 
thority, for  that  was  defined  by  rules  of  law,  of  which  she, 
like  sJl  others,  must  be  presumed  to  have  had  knowledge. 
Knowing  this,  she  approached  the  guardian  to  procure  moneys 
belonging  to  this  estate,  and  sought  to  accomplish  her  purpose 
by  offering  a. personal  inducement  to  the  custodian  of  these 
funds.  It  is  impossible  to  hold  that  this  transaction  was  usuri- 
ous. A  trustee,  although  he  may  be  vested  with  title  to  the 
trust  fund,  has  a  mere  naked  title,  without  any  proprietary  or 
disposable  interest  in  the  property.  His  power  over  it  is 
limiited  either  by  known  rules  of  law  or  those  capable  of  easy 
ascertainment,  and  he  cannot  be  considered  the  lender  of  the 
trust  funds  within  the  meaning  attached  to  that  term  by  our 
statutes  relating  to  usury.  By  the  contract  of  loan,  the  real 
lenders  were  not  to  receive  any  thing  in  excess  of  legal  interest. 

The  principles  frequently   declared  by  this  court  seem  to 

preclude  any  view  of  this  transaction  which  would  lead  to  a 

contrary  conclusion.     The  cases  are  quite  numerous  to  the  effect 

that  where  an  agent  loans  moneys  belonging  to  his  principal, 
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and  as  a  conditioa  of  the  loan  receives  a  bonus  from  the  bor- 
rower for  his  own  benefit,  without  the  knowledge,  consent,  or 
authority  of  his  principal,  the  security  taken  for  such  loan  is 
not  thereby  rendered  void  for  usury.  {Oondit  v.  Baldwvn^  21 
N.  T.  219 ;  BM  v.  Day,  32  id.  168 ;  Eat&oez  v.  Furdyy  86 
id.  446  ;  MuUual  Life  Ins,  Co.  v.  KcuihaWy^wpra.)  In  analogy 
with  this  principle,  we  think  the  transaction  in  question  was 
not  usurious.  The  borrower  here  was  informed  that  the  funds 
proposed  to  be  used  were  not  the  individual  funds  of  Abner 
P.  Downer.  She  treated  virith  Downer  as  the  representative 
of  principals  who  were  the  real  owners  of  the  fond  from  which 
the  loan  was  made.  Not  only  this,  but  she  also  knew  that 
tliese  were  trust  funds,  subject  in  their  disposition  and  control 
to  the  rules  goveming  the  investment  of  trust  estates,  and  from 
the  very  nature  of  the  case  that  their  custodian  was  forbidden 
by  law  from  engaging  in  illegal  transactions  with  such  funds. 
She  entered  into  this  contract,  therefore,  knowing  that  Downer 
did  not,  and  could  not,  have  authority  to  enter  into  a  usurious 
contract  on  behalf  of  his  principals  ;  not  only  this,  but  she  did 
not  pay,  or  agree  to  pay,  the  actual  owners  of  the  funds  a  bonus, 
but  agreed  to  pay  it  to  Abner  P.  Downer  for  his  individual 
use.  By  the  terms  of  the  agreement  the  real  lenders  in  this  case 
were  not  to  receive,  either  directly  or  indirectly,  any  thing 
beyond  legal  interest  and  the  repayment  of  the  money  actually 
loaned.  If  an  adult  can  be  relieved  from  an  apparently  usurious 
contract  made  by  his  agent,  upon  the  ground  that  the  usurious 
premium  was  taken  and  retained  by  such  agent  without  the 
principal' s  knowledge,  authority  or  consent,  how  much  stronger 
is  the  position  of  an  infant,  the  disposition  of  whose  property 
is  environed  by  stringent  legal  rules,  and  who  is  always  subject 
to  the  disabilities  of  nonage,  rendering  him  incapable  of  bind- 
ing himself,  either  by  acquiescence  or  consent. 

It  is  quite  unnecessary  to  discuss  the  effect  of  a  subsequent 
ratification  by  the  principal,  upon  the  loan,  and  the  subsequent 
relations  of  the  agent  to  the  principal,  for  this  case  is  destitute 
of  evidence  of  ratification.  It  is  enough  to  say  that  it  would 
have  no  different  effect  than  that  of  a  subsequent  ratification 
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in  the  cases  of  CandU  v.  Balchmnj  and  others  above  cited. 
The  acceptance  of  the  securitjy  and  bringing^  suit  thereon  by 
the  principal  with  knowledge  of  the  act  of  the  agent,  is  not  a 
ratification.  {Estevez  v.  Pv/rdy^  mpra  /  Stout  v.  Hidery  12  Hun, 
574.)  Especially  wonld  this  be  so,  if  knowledge  of  the  tran- 
sactions attending  the  loan  is  not  brought  home  to  him. 

The  position  urged  by  the  counsel  for  the  appellant  that  this 
loan  must  be  regarded  as  an  IndiTidual  transaction  between 
Abner  P.  Downer  and  the  defendant,  although  he  was  de- 
scribed in  the  bond  and  mortgage  as  Abner  P.  Downer,  guard- 
ian, etc.,  cannot  be  maintained.  It  is  thought  to  be  support^ 
by  a  line  of  cases  holding  that  an  addition  to  the  name  of  a 
contracting  party,  of  his  title  or  office,  does  not  deprive  the 
contract  of  its  personal  character.  These  authorities  have  no 
application  to  this  case.  They  relate  only  to  the  liability  of 
the  person  employing  such  title  in  an  action  between  him  and 
a  third  party.  {Sutherland  v.  Cotv,  85  N.  T.  110.)  The  ques- 
tion here  is  that  of  the  ownership  of  the  moneys  represented 
by  this  mortgage,  and  is  to  be  determined  by  the  principles 
governing  the  ownership  and  management  of  trust  estates. 
The  words  "  guardian,  etc,**  inserted  in  the  securities  in  ques- 
tion, operated  as  notice  to  the  defendant  Longyor,  of  the  rights 
of  the  wards  of  whom  Dovmer  was  guardian.  {Pendleton  v. 
JFhj/j  2  Paige,  202 ;  Budd  v.  MwMroe^  18  Hun,  816  ;  Duncan 
V.  Jwudon^  15  Wall.  165  ;  S?iaw  v.  Spencer^  100  Mass.  389 ;  1 
Am.  Bep.  115.) 

It  is  repugnant  to  the  equitable  principles  controlling  the 
management  and  disposition  of  trust  estates  to  say  that  a  trus- 
tee can  acquire  an  interest  in  trust  property  as  against  his 
eestuis  que  trusty  merely  by  dealing  with  it  in  his  individual 
nanne.  (2  Perry  on  Trusts,  §  836.)  The  circumstance  that  a 
trustee  has  given  a  bond  for  the  faithful  performance  of  his 
duties  does  not  affect  the  application  of  these  principles. 
Such  security  is  usually  given  upon  the  appointment  of  a  trus- 
tee by  a  court,  and  in  the  case  of  many  other  trusts,  and  yet  it 
has  never  been  supposed  that  this  fact  in  any  way  impaired 
the  remedies  open  to  the  beneficiaries  of  a  trust,  or  had  any 
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other  effect  than  to  give  them  the  additional  security  fumished 
by  the  bond.  The  oestms  que  tru9t  have  the  option  to  prosecute 
the  trustee  and  his  bond,  or  to  follow  and  reclaim  the  property. 
(2  Perry  on  Trusts,  §  843.) 

In  conclusion  we  say  that,  while  there  may  be  trusts  of  such 
a  character  that  an  illegal  and  usurious  loan  of  the  fdnds  be- 
longing to  them  will  render  the  securities  taken  therefor  void, 
in  the  case  at  bar  we  are  satisfied  that  it  would  be  inconsistent 
with  well-established  principles  to  hold  that  the  loaning 
of  the  moneys  of  an  infant  by  his  legal  guardian  is  usuri- 
ous, although  the  guardian  exacted  more  than  lawful  interest 
for  the  loan.  ^ 

The  judgment  appealed  from  should,  therefore,  be  affirmed. 

All  concur. 

Judgment  affirmed. 


.^^•^ign  Elizabeth   Shbehan,   as  Administratrix,  etc..  Appellant,  v. 

^^  ^  Thb  New  Yobk  Central  and  Hudson  Rtver  Railboad 

91    332' 

142  424i  Company,  Respondent. 


8.,  plaintiff's  intestate,  was  fireman  upon  an  engine  drawing  a  train,  "  No. 
337,"  going  west,  on  a  branch  of  defendant's  road,  the  basiness  of  which 
was  prosecated  over  a  single  track .  The  train  was  known  as  a  "  wUd 
cat "  train ;  i,  e.,  one  running  irregularlj,  without  reference  to  schedule 
or  the  regular  trains,  and  moving  b7  special  orders.  A  regular  train, "  No. 
oO,"  was  due  at  Cayuga,  going  east,  according  to  schedule,  at  4:40  P.  M., 
and  would  leave  at  4:45.  Train  "  837  "  was  then  at  Auburn,  and  at  4:46 
the  superintendent  of  the  road  telegraphed  from  Rochester  to  its  conduc- 
tor and  engineer :  "  Wild  cat  to  Cayuga  regardless  of  No.  00 ;  12,"  the 
numerals  at  the  end  meaning  **  answer  how  understood."  The  rule  of 
defendant  in  regard  to  the  movement  of  trains  by  telegraph  required  the 
order  to  be  first  copied  by  the  operator  at  Auburn  in  an  order  book  and 
repeated  back  to  the  dispatcher,  and  after  receiving  back  a  message  "  0. 
K.,'*  said  operator  was  required  to  copy  on  a  blank  for  the  conductor  and 
engineer,  who,  after  comparing  it  with  the  book  and  seeing  it  was  correct, 
were  required  to  sign  their  names  in  the  book  prefixed  by  "  18,"  meaning : 
"  We  understand,"  which  numeral  with  the  signatures  the  operator  was 
required  to  transmit  to  the  dispatcher,  who,  thereupon,  was  to  repeat  the 
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order.  All  of  this  was  done,  and  train  "  887,"  according  to  sach  order,  left 
Auborn.  No  commanication  was  sent  by  the  superintendent  to  the  conduc- 
tor or  engineer  of  train  "  50  "  In  regard  to  the  movements  of  train  **  887, 
bat  at  4:10  he  telegraphed  to  E.,  the  operator  at  Cajaga,  to  hold  '*  No.  50 
for  orders,  which  he  received  and  repeated  back.  K.  said  to  the  con- 
ductor of  "  60 : "  "  Hold  No.  50  for  61,"  without  exhibiting  or  delivering 
any  message,  and  no  rule  or  order  of  defendant  required  him  to  do  so. 
There  was  a  rule  that  "  whenever  any  agent  or  operator  receives  an  order 
to  hold  any  train  *  *  he  must  carry  out  the  order  strictly."  "  61 "  was  a 
train  going  west  ahead  of  "  887 ;"  it  came  in  soon  after,  whereupon  "  50  " 
started  out,  and  collided  with  **  887,"  and  S.  was  injured.  In  an  action 
to  recover  damages  the  court  submitted  to  the  jury  the  question  whether 
"the  defendant  had  omitted  the  doing  of  any  thing  which  it  ought 
reasonably  to  have  done  to  prevent  the  casualty."  Held  no  error ;  that 
having  ordered  "837"  to  travel  on  the  time  of  "50,"  defendant  was 
bound  to  exercise  every  reasonable  precaution  that  the  latter  should  not 
leave  Cayuga  before  the  arrival  of  the  former  ;  and  that  its  failure  to  com- 
municate direct  with  the  conductor  and  engineer  of  * '  50  "  presented  a 
question  for  the  jury. 
/8Za(dr  V.  Jewett  (85  N.  Y,  61;  89  Am.  Rep.  627),  distinguished. 


(Argued  January  26, 1883;  decided  February  9,  1888.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  made  October  28, 
1881,  which  set  aside  a  verdict  in  favor  of  plaintiff  and  ordered 

m 

a  new  trial. 

This  action  was  originally  brought  by  Dennis  Sheehan,  the 
present  plaintiff's  intestate,'  to  recover  damages  for  injuries 
received  by  him  in  a  collision  of  two  trains  on  the  Auburn 
branch  of  defendant's  road.  During  the  pendency  of  the 
appeal  to  this  court  Sheehan  died  and  the  present  plaintiff  was 
substituted. 

The  material  facts  are  stated  in  the  opinion. 

WmUcmh  8.  Olwer  for  appellant.  It  is  not  indispensable- 
that  the  particular  circumstances  relied  upon  to  prove  a  fact 
should  be  contradicted  in  order  to  dispute  the  fact  itself.  If 
other  facts  appear  in  the  case  in  antagonism  with  the  alleged 
fact,  it  is  the  province  of  the  jury  to  determine  whether  the 
fact  is  proved.    {Haamcm  v.  Lcmd  Co.^  50  N.  Y.  53 ;  Bevier 
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V.  D.  <&  E.  a  Co.,  13  Hun,  257.)  The  facts  proved  entided 
plaintiff  to  recover.  {MoLaUen  v.  R.  H,  Co.y  84  HI.  109 ; 
£.  B.  Co.  V.  Henderson,  37  Ohio  St.,  649 ;  67  Penn.  St  314; 
OreerdecLfY.  H/H.  Co.,  29  Iowa,  47 ;  Keegan  v.  Kanxmiaugh,  62 
Mo.  230 ;  74  Penn.  St.  223 ;  61  id.  68 ;  PoMeraon  v.  B.  B. 
Co.,  76  id.  389 ;  Gla/rke  v.  Holmes,  7  Hurlst.  &  Nonn.  937 ; 
Snow  V.  B.  B.  Co.,  8  Allen,  441 ;  44  Md.  283 ;  Nemon  v. 
B.  B.  Co.,  29  N.  Y.  390 ;  Flike  v.  B.  B.  Co.,  53  id.  656 ; 
FvUer  v.  Jewett,  80  id.  46 ;  Slater  v.  Jevoett,  85  id.  61 ;  Hough 
v.  B.  B.  Co.,  10  Otto,  213-217;  Ford  v.  B.  B.  Co.,  110 
Mass.  241 ;  Bradley  v.  B.  B.  Co. ,  62  N.  Y.  99-104 ;  Booth 
V.  B.  B.  Co.,  78  id.  38-41.) 

W.  H.  Adams  for  respondent.  Plaintiff  cannot  recover, 
for  the  reason  that  this  accident  is  one  of  the  risks  and  dangers 
incident  to  the  employment  of  her  intestate,  and  one  which  he 
assumed  in  entering  upon  or  remaining  in  such  employment. 
(  Wright  v.  iT.  Y.  C.  B.  B.  Co,,  25  K  Y.  562;  Warner  v. 
Frie  Bailway  Co.,  39  id.  468;  Hdshms  v.  N.  T.  C.  dk  H. 
B.  B.  Co.,  65  Barb.  129 ;  affirmed,  66  N.  Y.  608 ;  Be  Forrest 
V.  JeuyeU,  88  id.  264.) 

Danfobth,  J.  As  between  servant  and  employer,  the  latter 
is  bound  to  use  reasonable  care  in  the  prosecution  of  the 
business  in  which  he  engages  the  former,  and  it  cannot  be 
made  out  upon  principle,  or  from  any  case  of  authority,  that 
he  shall  not  be  liable  for  damages  arising  from  a  failure 
to  do  so.  {Zoning  v.  Jf.  T.  C  B.  B.  Co.,  49  N.  Y.  621 ; 
10  Am.  Eep.  417;  Cone  v.  Del.  Lack,  dk  West.  B.  B. 
Co.,  81  N.  Y.  206 ;  37  Am.  Eep.  491 ;  Flike  v.  Boston  d$ 
Albany  B.  B.  Co.,  63  N.  Y.  649 ;  13  Am.  Rep.  645 ;  Booth 
V.  The  Same,  73  N.  Y.  38  ;  29  Am.  Eep.  97.)  So,  where  the 
master  delegates  to  another  entire  control  over  a  particular 
branch  or  circumstance  of  his  business,  the  person  to  whom 
such  power  is  delegated  stands  in  the  place  of  the  master.as  to 
all  duties  resting  upon  him  to  his  servant,  and  his  acts  or 
omissions  relative  thereto  are  the  acts  or  omissions  of  the  master 
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himself,  (J^^like  v.  Boston  <&  Atba/ny  M,  H.  Co,y  supra.) 
These  rules  apply  here.  The  relation  of  master  and  servant 
existed  between  the  defendant  and  Dennis  Sheehan,  and 
the  jury  have  found  that  his  injuries  were  caused  by 
the  omission  of  the  defendant  to  provide  against  the  event 
which  occasioned  them ;  but  their  verdict  has  been  set  aside 
in  def  erence,  it  is  said,  to  a  decision  lately  made  by  this  court 
in  Slater  v. .  JeweU  (85  N.  T.  61 ;  39  Am.  Rep.  627).  We 
think  that  case  has  been  misapplied.  There  the  defendant 
changed  the  time  of  the  running  of  its  train,  but  only  after  set- 
ting in  motion  a  series  of  operations  designed  to  carry  personal 
notice  to  its  employee  of  the  intended  change  and  bring  to  the 
master  an  acknowledgment  in  writing  that  he  had  received 
notice  of  it.  The  rule  which  required  these  precautions,  pro- 
vided for  all  supposable  contingencies,  but  they  failed  by  reason 
of  the  omission  of  duty  of  a  fellow-servant  Not  so  here.  The 
rules  of  the  defendant  imply  the  necessity  of  care  similar  to 
that  taken  in  the  case  cited,  but  they  do  not  extend  to  such  an 
emergency  as  put  the  plaintiff  in  danger,  and  were  inadequate 
for  his  protection.  The  business  of  the  defendant  was 
prosecuted  over  a  single  track  railway  by  means  of  regular 
trains  moving  at  times  prearranged  and  noted  on  cards  or  time 
tables,  and  also  by  occasional  trains  moving  without  prearrange- 
ment,  but  by  special  order  without  reference  to  any  schedule 
or  the  regular  trains,  and,  conforming  to  no  conditions  save 
the  immediate  order  of  the  owner,  were  styled  "  wild "  or 
"  wild  cat."  Train  "50  "  was  of  the  first,  and  train  **  337" 
of  the  latter  kind.  The  plaintiff  Dennis  Sheehan,  was  fireman 
on  its  engine.  The  terminal  stations,  so  far  as  any  question 
here  is  concerned,  were  Auburn  at  the  east,  and  Cayuga  at  the 
west.  Train  "  60  "  was  due  at  Cayuga  from  the  west,  accord- 
ing to  the  schedule,  on  the  22d  of  August  at  4:40  p.  m.,  and 
would  go  east  at  4:45.  Train  "  337  "  was  at  Auburn,  and  at 
4:46  the  superintendent  of  the  road  telegraphed  from  Rochester 
to  the  conductor  and  engineer  of  the  train,  '^  wild  cat  to 
Cayuga  regardless  of  No.  60.  12,  G.  H.  B."  It  was  shown  that 
the  numeral  "  12,"  at  the  end  of  the  order,  means  "  answer 
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how  understood,"  and  "G.  H.  B."  were  the  initialB  of  the 
superintendent  of  the  road.  The  rule  of  the  defendant  then 
in  force,  relating  to  the  *^  movement  of  trains  by  telegraph," 
required  this  order  to  be  first  copied  b;  the  operator  at  Auburn 
in  an  order  book  provided  for  that  purpose,  and  repeated  back 
to  the  dispatcher,  "  to  be  sure  "  (as  the  rule  says)  "  it  is  eor- 
rect,"  After  receiving  from  the  dispatcher  a  message  "  O.  K.," 
the  operator  was  required  to  make  a  copy  on  a  blank  for  the 
conductor  or  engineer,  the  persons  addressed,  "  who  will "  (the 
rule  requires),  ^^  after  comparing  it  with  the  book  and  seeing  it 
is  correct,  sign  their  names  to  the  book  prefixed  by  the  numeral 
'  13.'  "  Thereupon  the  operator  must  transmit  the  "  13,"  ac- 
companied by  the  signatures  of  the  persons  addressed,  to  the 
dispatcher.  The  numeral  "  13  "  signifies  *'  we  understand," 
and  is  followed  by  a  repetition  of  the  order.  In  this  instance 
the  conductor  and  engineer  of  "  337  "  answered  "  we  under- 
stand :  wild  cat  to  Cayuga  regardless  of  No.  50."  Here  there 
was  full  and  perfect  communication  between  the  parties; 
nothing  was  left  to  the  discretion  of  either  the  operator  or  the 
train-men,  nor  was  either  permitted  to  exercise  an  independent 
judgment  as  to  the  meaning  of  the  order  or  its  delivery.  Every 
thing  was  precise  and  notice  brought  home  to  the  persons  to 
be  affected.  But  it  is  obvious  from  what  has  already  been 
stated,  that  this  order  entailed  upon  train  ^'  337  "  and  its  hands, 
certain  destruction  from  "  No.  60,"  unless  the  movement  of 
the  latter  train  was  stayed.  We  should  expect,  therefore,  in 
view  of  the  practice  so  minutely  applied  to  "  337,"  that  similar 
preventive  measures  would  have  been  applied  to  "  No.  50," 
and  as  its  time  had  been  given  to  "  337,"  and  its  right  of  way 
appropriated,  that  its  conductor  and  engineer  would  have  been 
informed  of  those  facts ;  but  nothing  of  the  kind  was  done. 
No  communication  was  sent  to  those  persons,  no  rule  of  de- 
fendant required  it,  and  they  were  in  fact  left  in  absolute 
ignorance  that  train  ^^  337  "  was  to  move  on  their  time,  or  that  it 
was  to  move  at  all.  But  the  defendant  had  a  telegraph  oper- 
ator at  Cayuga  by  name  Eaeffer,  and  at  4:10  the  superintend- 
ent telegraphed  from  Rochester  as  follows:    "To    W.    F. 
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Kieflfer,  Cayuga.  Hold  No.  50  for  orders.  12,  G.  H.  B." 
Elieffer  acknowledged  the  message,  saying,  '^  I  understand  to 
hold  No.  50  for  orders."  Train  "  5  "  then  came  in  going  west, 
and  afterward  "  No.  50  "  at  4:35  or  4:40.  As  "  No.  5  "  was 
about  leaving,  Kieffer  met  the  conductor  of  train  "  50 "  be- 
tween train  "  5  "  and  train  " 50,"  and  said  to  him  "hold  No. 
50  for  61."  He  neither  exhibited  nor  delivered  any  message ; 
he  said  nothing  else.  No  rule  or  order  of  the  defendant  re- 
quired him  to  do  either.  "  6I "  came  in  soon  after,  and  "  50  " 
started  out  toward  Auburn.  In  a  few  moments  it  collided 
with  "  337,"  and  hence  the  plaintifPs  injuries.  Kieffer  was 
employed  to  receive  and  deliver  messages  and  send  them  when 
required.  No  order  was  given  him  to  deliver  the  message  he 
received  on  this  occasion,  and  he  was  not  informed  in  regard 
to  train  "  337."  He  says  he  "  was  stationed  there  to  com- 
municate orders  of  the  road  from  the  dispatcher  —  was  his 
messenger."  Examined  by  the  defendant  and  asked,  "  what 
were  your  general  instructions  ? "  says,  where  messages  were 
directed  to  the  conductor  and  engineer  "I  deliver  them," 
where  directed  to  me,  it  was  my  "  duty  to  tell  them  what  it 
read." 

It  was  not  disputed  at  the  trial,  nor  is  it  upon  this  appeal,  that 
the  dispatching  of  train  "  337  "  —  wildcat  —  and  the  holding 
of  train  "  50  ",  were  within  the  province  of  the  superintendent, 
nor  that,  in  respect  thereto,  he  represented  the  defendant  in 
its  corporate  capacity.  Clearly  he  held  that  relation;  but 
another  rule  of  the  defendant,  printed  under  the  same  general 
heading  as  the  other,  was  put  in  evidence,  and  is  called  by  the 
respondent  to  our  attention,  viz. :  "  When  an  agent,  or 
operator  receives  an  order  to  hold  any  train,  for  any  purpose, 
he  must  carry  out  the  order  strictly.  Conductors  and  engine- 
men  will  respect  and  comply  with  the  same  in  all  cases." 
These  facts  appeared  upon  the  trial,  and  the  learned  trial 
judge,  although  moved  thereto  by  the  defendant,  refused  to 
nonsuit,  aud  gave  the  case  to  the  jury  as  one  in  which  they 
might  inquire,  "  whether  the  defendant  had  omitted  the  doing 
of  any  thing  which  it  ought  reasonably  to  have  done,  to 
SiCKELS— Vol.  XLVI.        43 
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prevent  the  casualty  which  resulted  in  the  plaintiffs  injury." 
In  this  there  was  no  error.  Having  ordered  "  337"  to  travel 
on  the  time  of  "  50,"  the  defendant  was  bound  to  exercise 
every  reasonable  precaution  that  train  ^'  50  "  should  not  leave 
Cayuga  before  the  arrival  of  "  337."  No  reason  is  given  for 
not  communicating  with  the  conductor  and  engineer  of  train 
"  50"  before  it  reached  Cayuga,  or  at  least  on  its  arrival  there. 
The  defendant  annulled  its  time  table  —  made  it  imperative 
upon  "337"  to  move  in  spite  of  the  prearranged  right  of 
"  50,"  tod  not  only  omitted  as  to  "  50,"  the  exceedingly 
proper  and  wise  conditions  on  which  alone  "337"  was  per- 
mitted to  obey,  but  failed  to  send  any  communication,  what- 
ever, to  "No.  50."  Its  omission  to  do  so  not  only  defeated 
all  previous  precautions,  but  converted  them  into  means  of  de- 
struction. The  object  should  have  been  to  prevent  train 
"  50  "  from  running  according  to  the  time  table.  To  secure 
certainty  in  that  respect,  the  defendant  should  have  so  com- 
municated with  its  conductor  and  engineer  that  these  servants 
would  understand  the  object.  It  is  plain  that  the  mode  of 
communicating,  already  adopted  with  "  337,"  was  ample  and 
effectual.  Two  parties  only  were  involved,  the  master  and  its 
servants  upon  the  train,  and  the  only  hazard  was  disobedience 
or  forgetfulness  on  the  part  of  those  servants.  In  the  method 
adopted  another  event  was  introduced,  upon  which  the  first 
wac  made  dependent.  Instead  of  communicating  with  the 
engineer  and  conductor,  the  defendant  communicated  with  a 
third  person  —  the  telegraph  operator,  and  told  him  to  "  hold 
the  train  for  orders."  The  train  was  made  subject  to  his  will, 
and  the  object  in  view  became  dependent  upon  his  memory, 
and  his  faithfulness  in  obeying  the  order,  and  the  probabilities 
of  its  attainment  were  thereby  lessened. 

It  cannot  be  said,  therefore,  as  matter  of  law,  that  the  defend- 
ant so  dealt  with  the  problem  before  it,  as  not  to  expose  the 
plaintiff  —  its  servant,  to  perils  against  which  he  might  have 
been  guarded  by  proper  diligence,  on  its  part,  and,  as  matter 
of  fact,  the  jury  might  well  find  that  it  did  not  take  such 
reasonable  care  to  protect  him  from  accident,  as  the  exigencies 
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of  the  situation  required.  Indeed,  the  evidence  shows  that  he 
was  needlessly  put  in  a  place  where  injury  was  made  inevitable, 
by  the  direct  interference  of  the  defendant*. 

It  is  one  thing  for  the  orders  of  the  master  to  go  by  report, 
or  hearsay  to  the  servant,  and  quite  another  when  they  are  re- 
ceived by  him  directly,  and  without  an  intervener.  In  the 
first  they  are  liable  to  be  conceived  wrong,  and  repeated  un- 
truly, as  was  the  case  in  this  instance,  while  in  the  last  such 
mistake  is  at  least  improbable.  The  law  does  not  exact  abso- 
lute certainty,  but  when  life  is  at  stake,  it  demands  that  care 
shall  be  taken  to  provide  so  far  as  possible  against  all  contin- 
gencies, and  whether  the  importance  of  a  right  understanding 
of  the  order,  actually  given,  as  to  train  "  50,"  required  that  one 
mode  of  communication,  rather  than  another,  should  be 
adopted,  was  for  the  jury  to  say.  Among  other  facts  they 
could  consider  that  the  effect  of  starting  train  "  50  "  on  its 
prescribed  time  was  as  well  known  to  the  defendant  when  it 
directed  "337"  to  move,  as  it  was  after  the  collision.  That 
event  came  from  no  cause  of  the  existence  of  which  it  was 
ignorant,  but  from  one  which  it  might  have  controlled.  The 
defendant  had  created  the  exigency,  and  was  bound,  in  some 
practicable  way  to  adjust  the  running  time  of  train  "  50  "  to 
it,  and  for  the  consequences  of  the  omission  of  any  reasonable 
act,  tending  thereto,  it  was  liable.  It  was  not  enough  to  tell 
Baeffer  to  hold  the  train.  The  duty  of  holding  it  devolved 
upon  the  defendant,  and  its  breach  was  not  excused  by  show- 
ing that  it  would  have  been  held  if  Kieffer  had  performed  his 
duty. 

It  is  argued,  however,  by  the  respondent's  counsel  that  the 
plaintiff  took  the  risk  of  defects  in  the  defendant's  system  of 
running  trains  by  telegraphic  orders.  There  are  cases  where 
such  an  argument  might  apply,  but  I  am  not  aware  of  any 
principle  which  releases  the  master  from  liability  to  an 
employee  who  has  been  injured  by  the  very  act  of  his 
employer,  or  by  the  omission,  on  its  part,  to  provide  rules 
which,  faithfully  carried  out,  would  ensure  safety.  There  was 
no  such  bargain  between  the  parties,  and  public  policy  forbids 
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that  one  should  be  implied.  Moreover  the  question  raised  by 
the  defendant,  was,  at  the  request  of  his  counsel,  submitted  to 
the  jury,  and  they  found  that  the  plaintiff  neither  knew,  nor  had 
the  opportunity  of  knowing,  the  methods  employed  by  the  de- 
fendant in  running  its  trains  by  telegraphic  orders,  but,  how- 
ever the  fact  might  be,  the  peremptory  order  of  the  superin- 
tendent to  go  forward,  regardless  of  ^^No.  50,"  was  an 
assurance  that  the  track  would  be  free  and  safe  for  the  journey, 
and  required  the  defendant  to  take  reasonable  precautions  to 
make  it  so.  The  rules  of  the  defendant  did  not  require  Kieffer 
to  submit  the  message,  received  by  him,  to  the  conductor  or 
engineer  of  train  "  50,"  nor  a  communication  back  from  those 
persons,  that  they  had  received,  and  understood  the  order;  an 
omission  of  either  circumstance  was  the  act  of  the  defendant, 
and  in  the  absence  of  other  precautions,  might  properly  be  held 
to  constitute  negligence.  The  jury  have  found,  upon  sufficient 
evidence,  that  sudi  precautions  were  not  taken. 

It  follows  that  the  case  was  well  disposed  of  at  the  trial, 
and  the  plaintiff  should  have  judgment  on  the  verdict.  There- 
fore, the  order  of  the  General  Term  is  reversed,  and  judgment 
ordered  upon  the  verdict,  with  costs. 

All  concur. 

Ordered  accordingly. 


Kaomi  S.  Habbis,  Individually  and  as  Executrix,  etc.,  Re- 
spondent, V.  HoBACB  Hiscock,  Appellant. 

Plaintiff  and  L.  M.  H.,  her  testatrix,  executed  a  lease  under  seal  of  their 
interests  to  defendant,  who  went  into  possession  under  it.  Subsequentlj, 
differences  having  arisen,  the  parties  entered  into  an  agreement  under 
seal  to  submit  the  matters  in  difference  to  arbitrators,  which  contained  a 
provision  that "  the  lease  shall  be  surrendered/'  the  arbitrators  to  deter- 
mine how  much  damage  or  compensation,  if  any,  shall  be  paid  by  the 
lessors  to  the  lessee  '*  for  such  surrender."  The  lease  was  delivered  to 
the  arbitrators,  who  made  an  award  which  was  set  aside  as  void.  There- 
after, L.  M.  H.  and  one  of  the  arbitrators  died.  In  an  action  to  recover 
rent  reserved  by  the  lease,  hdd  that  the  agreement  to  arbitrate,  at  the 
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moment  of  its  execution,  operated  as  a  snrrender  and  cancellation  of  the 
lease;  that  neither  the  failnre  to  make  a  valid  award,  nor  the  revocation 
of  the  submission  by  death  of  one  of  the  arbitrators  or  of  one  of  the 
parties  operated  to  reviye  the  lease ;  and  that  therefore  the  action  was 
not  maintainable. 

(Argued  January  26, 1888  ;  decided  February  9, 1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court  in  the  third  judicial  department,  entered  upon  an 
order  made  February  10,  1882,  which  affirmed  a  judgment  in 
favor  of  plaintiff,  entered  upon  the  report  of  a  referee. 

This  action  was  brought  by  plaintiff  individually  and  as  ex- 
ecutrix of  the  will  of  Lucy  M.  Harris,  deceased,  to  recover 
rents  alleged  to  be  due  under  a  lease  of  the  interests  of  plaint- 
iff and  decedent  in  certain  real  estate  to  the  defendant,  which 
real  estate  was  owned  by  the  parties  as  tenants  in  common. 
The  lease  was  executed  under  seal  March  1,  1873,  and  defend- 
ant took  possession  under  it.  Certain  matters  of  difference  in 
regard  to  the  real  estate  and  other  things  having  arisen  between 
the  parties  by  an  instrument  in  writing  under  seal,  executed 
in  September,  1873,  the  parties  agreed  to  submit  said  matters 
to  arbitrators  named,  for  their  decision  and  award,  in  which 
submission  it  was  provided  as  follows,  among  other  things : 
"  The  lease  executed  by  Lucy  M.  Harris  and  Naomi  S.  Harris 
to  Horace  Hiscock,  dated  March  1,  1873,  shall  be  surrendered 
by  said  Horace  Hiscock  to  said  Lucy  M.  and  Naomi  S.  Harris, 
and  said  arbitrators  *  *  *  shall  determine  how  much 
damage  or  compensatioi),  if  any,  shall  in  justice  and  equity  be 
paid  by  said  Lucy  M.  Harris  and  Naomi  S.  Harris  to  said 
Horace  Hiscock  by  reason  of  and  for  such  surrender."  Pur- 
suant to  said  submission  said  arbitrators  made  their  award  in 
writing,  which  was  subsequently  held  void  by  this  court  (74  N. 
Y.  108).  The  judgment  entered  upon  the  remittitur  in  that 
action  declared  the  submission  also  niill  and  void.  This  was 
amended  on  appeal  to  this  court  (80  N.  T.  407).  Said  Lucy 
M.  Harris  and  one  of  the  arbitrators  have  since  died.  Further 
facts  appear  in  the  opinion. 
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Siscoeky  CUfford  cfe  Doheny  for  appellant.  The  portion  of 
the  award  as  to  the  lease  should  stand  and  be  held  valid,  be- 
cause distinct  from  and  not  dependent  npon,  and  not  exactly 
between  the  same  parties  as  the  other  part  thereof.  {Hiscock 
V.  Harrises^  74  N.  T.  108 ;  NicKoU  v.  R.  O.  M.  In8.  Co.,  22 
Wend.  125,  129 ;  Smith  v.  Sweeny,  85  K  T.  291,  295 ;  Cox 
V.  Jagger,  2  Cow.  638,  649 ;  Bacon  v.  Wilher,  1  id.  117.) 
Awards  are  as  much,  if  not  more,  favored  than  other  instru- 
ments, in  construing  them  so  as  to  sustain  them.  {Jackson  v. 
Amhler,  14  Johns.  96, 102 ;  Morse  on  Arbitrations,  411 ;  Coke's 
Litt.  42 ;  McConndl  v.  Sherwood,  58  How.  453,  460 ;  Purdy 
V.  Delevan,  1  Cain,  303 ;  Case  v.  Ferris,  2  Hill,  75 ;  Perry  v. 
Mitchell,  2  D.  &  L.  452 ;  Fredncor  v.  Ouardiam,  M.  Ins.  Co., 
62  N.  T.  392.)  The  lease  was  terminated  by  the  agreement  to 
arbitrate.  (Keep  v.  Keep,  17  Hun,  152,  154;  Baldwin  v. 
Barrett,  4  id.  119,  120 ;  Schofidd  v.  McGregor,  63  N.  T. 
638 ;  De  Peyster  v.  Pidver,  3  Barb-  284 ;  FtcUager  v.  Reville, 
3  Hun,  602 ;  12  Johns,  274 ;  Battel  v.  Rochester  City  Rk,  3 
Comst.  88,  91.)  The  absolute  and  comprehensive  language  of 
said  agreement  of  submission,  that  ^*  said  lease  shall  be  surrend- 
ered "  and  that  the  arbitrators  shall  detennine  how  much  com- 
pensation said  Harrises  shall  pay  said  Hiscock  for  such  surrender, 
merged  said  lease  in  said  submission  and  terminated  all  said 
Harrises'  right  of  action  thereon.  (Kirldand  v.  Dinsmore, 
62  N.  Y.  170  ;  Lang  v.  N.  T.  C.  R.  R.  Co.,  50  id.  76  ;  Wilr 
son  V,  Dan,  74  id.  531 ;  Renard  v.  Sampson,  12  id.  561 ;  Lan^- 
worthy  v.  Smith,  2  Wend.  587 ;  Erie  Co.  S^vgs.  B^k  v.  Roof, 
48  N.  T.  292  ;  UiU  v.  Foster,  9  Barhr.  18 ;  Viele  v.  Judson, 
82  N.  Y.  32 ;   We^h  v.  Boylan,  85  id.  394,  399.) 

Oliver  Porter  for  respondent.  The  adjudication  that  the 
award  is  invalid  and  of  no  effect,  invalidates  all  subsequent 
proceedings  depending  solely  upon  it.  (Ricst  v.  Sauselt,  8 
Abb.  N.  0. 148,  154  ;  ffiscock  v.  JSarris,  80  K  Y.  40^-407.) 
The  death  of  either  party,  or  of  the  arbitrator,  or  one  of  them, 
will  operate  as  a  revocation  of  the  submission.  (17  Ves.  Ch. 
281 ;  2  Kent's  Com.  [9th  ed.]  872,  645 ;  Mclntyre  v.  Morris, 
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14  Wend.  90-95.)  The  determination  of  tiie  question  whether 
the  plaintiffs  "  in  their  own  judgment  required  the  money  in 
their  support,"  belonged  absolutely  to  the  plaintiffs,  subject  to 
no  controL  {Lyler  y.  AmeSy  6  Lans.  280 ;  Spring  y.  Ansania 
Clock  Co.,  24  Hun,  175.) 

Finch,  J,  When  this  case  was  first  before  us  we  awarded 
judgment  absolute  in  favor  of  the  defendant.  (74  N.  T.  108.) 
The  extent  and  effect  of  that  judgment  was  disputed,  and  it 
came  back  to  us  for  explanation.  We  then  held  that  the 
award  of  the  arbitrators  was  null  and  yoid,  but  left  the  submis- 
sion undisturbed,  and  to  stand  for  what  it  was  worth.  (80  N. 
T.  407.)  But  while  the  submission  was  not  affected  by  our 
judgment,  it  is  now  claimed  to  have  been  revoked  by  the  death 
of  one  of  the  arbitrators  and  of  one  of  the  parties  before  an 
award  lawfully  made.  Granting  the  proposition  for  present 
purposes,  it  still  does  not  follow  that  this  recovery  can  be  sus- 
tained. 

This  action  is  upon  the  lease.  It  is  founded  on  the  cove- 
nant to  pay  rent.  It  is  not  based  upon  defendant's  use 
and  occupation.  On  the  contrary,  the  value  of  such  use  and 
occupation  under  the  existing  circumstances  was  excluded,  upon 
an  objection  that  the  lease  fixed  the  amount  of  rent.  The 
plaintiff's  rights,  therefore,  must  stand  upon  the  lease  as  a 
valid  and  subsisting  agreement,  or  are  without  foundation. 
What  occurred  appears  to  have  been  this.  In  March,  1873,  a 
lease  of  the  farm  was  made  to  the  defendant  for  a  term  of 
twelve  years  and  he  went  into  possession  under  it.  Very  soon 
difiiculties  sprang  up  between  lessors  and  lessee.  The  house 
was  occupied  by  both  parties,  and  the  opportunities  for  quarrel 
were  numerous.  The  lessors  desired  to  cancel  the  lease  and  be 
rid  of  the  defendant,  and  he  proved  not  unwilling.  As  a  result 
the  arbitration  agreement  was  made.  That  was  in  writing 
and  under  seal  and  bore  date  of  September,  1873.  It 
contained  a  provision  in  these  words :  "  the  lease  executed  by 
said  Lucy  M.  Harris  and  Naomi  S.  Harris  to  Horace  Hiscock, 
dated  March  1,  1873,  shall  be  surrendered  by  said  Horace 
Hiscock  to  said  Lucy  M.  and  Naomi  S.  Harris,  and  said  arbi- 
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trators  *  *  *  shall  determine  bow  much  damage  or  compenBa- 
tion,  if  any,  sball  in  justice  and  equity  be  paid  by  said  Lucy 
M.  Harris  and  Naomi  S.  Harris  to  said  Horace  Hiscock  by 
reason  of  and  for  such  surrender."  This  agreement  on  its  face 
and  at  the  moment  of  its  execution  amounted  to  an  abandon- 
ment of  the  lease  by  mutual  consent.  ( Ora/oea  v.  White^  87 
N.  T.  465 ;  Dubois  v.  The  Delaware  <&  Hudson  Gwaal  Co., 
4  Wend.  290.)  The  tenancy  constituted  by  a  contract  in  writ- 
ing under  seal  was  ended  by  an  instrument  also  in  writing  and 
under  seal.  The  agreement  to  surrender,  made  and  accepted, 
was  itself  a  surrender  since  its  operation  was  not  postponed, 
and  was  in  substance  a  contract  annulling  the  lease.  The 
further  provision  as  to  compensation  recognized  that  meaning, 
and  no  other  construction  seems  to  us  possible.  In  accordance 
with  this  understanding  both  parties  acted.  The  defendant 
delivered  up  the  written  lease  to  the  arbitrators  that  they 
might  know  it  was  canceled  since  their  award  was  to  be 
founded  on  that  fact.  The  evidence  makes  it  probable  that 
they  destroyed  it,  but  whether  they  did  or  not  is  immaterial. 
A  destruction  or  cancellation  of  the  paper  was  wholly  unneces- 
sary. It  was  canceled  by  the  sealed  agreement  of  surrender. 
Both  parties  consented  to  end  it  and  put  their  consent  in  writ- 
ing. It  was  mutually  abandoned,  and  ceased  to  exist.  The 
lessee  was  relieved  from  its  covenants  and  the  lessors  gained 
an  immediate  right  of  possession.  Nothing  remained  but  an 
equitable  claim  for  compensation  for  the  surrender  of  the  term. 
That  surrender  was  not  the  submission.  It  was  a  step  prelimi- 
nary ;  a  condition  agreed  on.  Whether  the  lease  should  or 
should  not  be  surrendered  was  not  left  to  the  arbitrators,  or 
involved  in  the  submission.  The  parties  themselves  took  care 
of  that.  They  canceled  the  lease  by  written  agreement,  and 
submitted  to  the  arbitrators  only  the  question  of  a  just  com- 
pensation for  the  act  done.  The  latter  have  made  no  valid 
award.  That  does  not  revive  the  dead  lease.  Possibly  the 
submission  is  revoked.  That  does  not  undo  the  thing  done. 
The  lease  was  canceled  by  mutual  agreement  under  seal. 
The  failure  of  the  arbitration  cannot  restore  the  abandoned 
contract.     No  suit,  therefore,  can  be  maintained  upon  it  for  it 
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does  not  exist.  If  Hiscock  remained  in  possession  he  was  not 
in  under  the  lease.  If  he  was  liable  for  any  thing  it  was  not 
for  the  rent  reserved.  If  he  can  sue  for  any  thing  it  is  not 
npon  the  covenants  in  the  lease.  It  can  only  be  for  compen- 
sation for  its  surrender.  At  the  date  of  the  submission,  it  was 
not  only  the  legal  effect  of  the  transaction  that  the  lessors  lost 
all  right  to  the  proportion  of  rent  accrued,  but  such  plainly 
was  the  intent  of  the  parties ;  for  their  arbitration  agreement 
implied,  not  that  any  thing  was  due  the  lessors,  but  that  over 
and  above  the  use  which  the  lessee  had  of  the  land  there  was 
stiU  some  compensa|tion  due  equitably  for  the  surrender  of  the 
long  term.  And  so  the  arbitrators  understood  it,  for  they 
sought  to  give  him  that  compensation  by  allowing  him  with- 
out rent  or  charge  the  free  use  of  the  farm  to  Ihe  end  of  the 
first  year.  That  award  was  vMd,  but  the  revocation  of  the 
submission  by  death,  and  the  failure  of  the  award  affected  only 
the  agreed  remedies  of  the  parties,  and  did  not  change  their 
rights  as  they  themselves  had  fixed  them.  What  is  called  the 
submission  was  that,  and  something  more.  Outside  of  the 
agreement  to  arbitrate  there  was  a  contract  to  dissolve  the 
lease.  That  did  not  depend  upon  the  submission,  or  the  life 
of  the  arbitrators.  There  remained  to  the  lessors  a  right  of 
possession,  and  to  the  lessee  release  from  his  covenants  and  a 
right  to  equitable  compensation,  although  neither  right  could 
be  enforced  by  the  arbitration  which  had  failed.  In  cases  of 
contracts  between  vendor  and  vendee,  rescinded  and  aban- 
doned \ff  mutual  consent,  the  parties  are  restricted  to  the  legal 
rights  which  each  had  before  the  contract  was  made.  {Battle 
V.  liochester  City  Bank^  3  Comst.  88 ;  Tice  v.  Zinsser j  76  N. 
Y.  549.)  If  the  defendant  is  liable  for  his  occupation  after 
the  surrender,  it  is  not  under  the  lease,  or  for  the  rent  reserved, 
but  for  the  fair  value,  if  that  shall  exceed  a  just  compensation 
for  the  surrender  of  his  term. 

The  judgment  should  be  reversed  and  new  trial  granted, 
with  costs  to  abide  the  event. 

All  concur,  except  Rugbb,  Oh.  J.,  and  Rapallo,  J.,  taking 
no  part. 

Judgment  reversed. 
SiCKBLS  —  Vol.  XLVI.        44 


346  PowLBB  et  al.  V.  Hayn^s.  [Feb., 


Statement  of  case. 


Elisha  S.  Fowlbb  et  al.^  Appellants,  v.  Luoy  Haynbs,  as  Ad- 
ministratrix, etc.,  Kespondent. 

Under  the  proyisions  of  the  Code  of  Prooedure  (Subd.  15,  g  G4),  as  amended 
in  I860,  *  authorizing  the  defendant  in  an  action  in  a  justice's  court,  to 
make  an  offer  of  judgment  "  on  the  return  of  process  and  before  answer- 
ing/' and  upon  acceptance  thereof  hj  plaintiff  authorizing  the  justice  to 
render  judgment  accordlnglj,  the  words  *'  on  the  return  of  process  "  do 
not  limit  the  authoritj  to  the  return  daj  specified  in  the  process,  but  it 
may  be  exercised  immediatelj  after  service  and  actual  return  thereof. 

Where,  therefore,  upon  the  same  day  of  the  issuing  of  a  summons  by  a 
justice  of  the  peace,  but  after  its  service  and  actual  return  by  the  con- 
stable with  proper  certificate  of  service,  the  parties  appeared  by  attorneys 
who  duly  swore  to  their  authority  to  so  appear,  and  plaintiffs'  attorney 
filed  his  complaint  in  writing,  whereupon  defendant's  attorney  made  an 
offer  in  writing  to  allow  judgment  for  the  amount  claimed  in  the  com- 
plaint, which  was  accepted  and  judgment  entered  accordingly.  Held, 
that  the  judgment  was  valid ;  also  Jield,  that  authority  to  defendant's 
attorney  to  appear  for  her  empowered  him  to  make  the  offer  of  judg- 
ment, and  that,  therefore,  it  was  not  necessary,  in  addition  to  swearing 
to  authority  to  appear  generally,  that  he  should  have  sworn  to  authority 
to  make  the  offer. 

In  an  action  to  recover  the  possession  of  personal  property,  defendant 
claimed  under  a  judgment  against  plaintiffs'  assignor,  and  execution 
thereon  levied  on  the  property,  alleging  that  the  transfer  to  plaintiffo 
was  fraudulent  and  void  as  to  creditors.  The  property  was  taken  and 
delivered  to  plaintiffs.  Defendant  succeeded  in  his  defense.  The  value 
of  the  property  as  found  was  more  than  enough  to  pay  the  execution  and 
officer's  fees.  Held,  that  judgment  for  the  full  value  of  the  property  in 
case  a  return  thereof  could  not  be  had  was  erroneous ;  that  the  recovery, 
inasmuch  as  the  transfer  was  valid  as  between  the  parties  thereto,  and  so 
plaintiffs .  occupied  the  position  of  general  owner,  should  have  been 
limited  to  the  amount  of  defendant's  lien. 

Buck  V.  Benuen  (84  N.  Y.  388),  limited. 

(Argued  January  26, 1883 ;  decided  February  9, 1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Sapreme 
Ooart,  in  the  third  judicial  department,  entered  upon  an  order 
made  May  29,  1882,  which  affirmed  a  judgment  in  favor  of  de- 
fendant, entered  upon  the  report  of  a  referee. 

•See  Code  of  ClvU  Procedure,  S  2892. 
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This  action  was  brought  to  recover  the  possesBion  of  certain 
personal  property,  consisting  of  a  stock  of  millinery  goods.  It 
was  originally  brought  against  I^icholas  H.  Haynes,  the  present 
defendant's  intestate. 

Plaintiffs  claimed  title  nnder  two  bills  of  sale  ex.ecated  by 
Mrs.  Lucy  A.  Michelson.  Defendant  justified  under  a  justice's 
judgment  against  Mrs.  Michelson,  and  a  levy  by  virtue  of  an 
execution  issued  to  him  as  constable  upon  said  judgment.  He 
claimed  that  the  bills  of  sale  were  fraudulent  and  void  as  to 
creditors.  •  The  findings  and  the  facts  as  to  the  bills  of  sale  and 
the  judgment  so  far  as  material  are  stated  in  the  opinion. 

The  property  in  question  was  taken  under  process  from  de- 
fendant and  delivered  to  plaintifEs.  The  value  of  the  property, 
as  found,  was  greater  than  the  amount  of  the  execution  and 
defendant's  fees.  The  referee  directed  judgment  for  a  return 
of  the  property,  or  in  case  a  return  could  not  be  had,  for  pay- 
ment of  its  full  value.    Judgment  was  entered  accordingly. 

ComdiuB  E.  Stephens  for  appellants.  The  judgment  in 
favor  of  Johnson  was  void.  The  justice  had  no  jurisdiction 
of  the  person  of  defendant.  (Old  Code,  §  64,  subd.  15;  3 
E.  S.  [6th  ed.]  402,  §  11;  Lester  v.  Ora/ry,  1  Denio,  81; 
2  Wait's  Practice  [1st  ed.],  256 ;  Birmey  v.  Le  OaZj  19  Barb. 
492  ;  Everson  v.  Gehrmauy  10  How.  Pr.  301 ;  Tenny  v.  FUer^ 
8  Wend.  608,  569 ;  3  E.  S.  [Banks'  6th  ed.]  402,  title  4, 
part  3,  §§  9,  10,  39,  44,  46  ;  Sp&rry  v.  Reynolds^  5  Lans.  412  ; 
65  N.  T.  179 ;  Dobson  v.  Pea/rce,  12  id.  164-6 ;  Fixley  v. 
Phwnix  E'k,  83  id.  337 ;  Ferguson  v.  Crawford^  70  id.  254 ; 
Sagendorf  v.  Shult^  41  Barb.  102,  107-8 ;  2  E.  S.,  part  3, 
chap.  3,  title  4,  §§  11,  12,  marg.  p.  227 ;  id,,  §  12,  subd.  3.) 
A  judgment  of  an  inferior  court  must  show  jurisdiction  on  its 
face,  or  it  is  void.  {Frees  v.  Ford^i^  N.  T.  176  ;  Simmons  v. 
De  B(urre^  8  Abb.  Pr.  269.)  The  referee  erred  in  allowing 
defendant  the  total  value  of  the  goods.  His  right  of  recovery 
was  limited  to  the  amount  of  his  judgment  and  execution,  with 
interest  and  poundage.  (Crocker  on  SheriflEs  [2d  ed.],  §  836, 
p.  303 ;  AU&n  v.  Jvdsm,  71  N.  T.  77.) 
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A.  P,  Smith  for  respondent.  The  parties,  having  submitted 
to  the  jurisdiction  of  the  justice,  are  estopped  from  denying 
that  he  had  jurisdiction.  (Code  Pro.,  §  64,  subd.  15 ;  2 
Wait's  Law  and  Practice,  54,  55,  57,  1  Cow.  Tr.  587 ;  3  R  S. 
[6th  ed.]  402,  §  9.)  If  the  judgment  were  irregular  it  could 
not  be  attacked  for  that  irregularity,  in  this  collateral  way,  in 
an  action  against  an  officer  whose  process  is  regular  on  its  face. 
{Oriffin  V.  MitchM^  2  Cow.  548 ;  Wesson  v.  Chamberlain^  3 
Comst.  331 ;  Skmnion  v.  KeUey^  18  N.  T.  355 ;  Shottenkirk 
V.  Wheeler^  3  Johns.  Ch.  275 ;  Brown  v.  Nichols]  42  N.  T. 
26.)  In  actions  of  this  kind,  if  the  defendant  succeeds,  he 
is  entitled  to  a  judgment  for  the  return  of  the  property,  or  the 
payment  of  its  value,  and  is  not  limited  to  the  amount  of  his 
execution  and  costs  thereon.   {Buck  v.  Remsen^  34  N.  T.  383.) 

Andbews,  J.  The  plaintiffs  cannot  maintain  their  alleged 
title,  under  the  bill  of  sale  from  Mrs.  Lucy  A.  Michelson  to 
Bernherd  Browner,  dated  November  22, 1878,  and  subsequently 
assigned  to  them,  against  a  subsequent  judgment  and  execution 
creditor  of  Mrs.  Michelson.  The  referee  finds  that  the  bQl  of 
sale  was  made  with  intent  to  hinder,  delay  and  defraud  Mrs. 
Michelson's  creditors,  and  that  the  plaintiffs  had  notice  of  its 
fraudulent  character,  at  the  time  they  took  the  assignment. 
So  also,  upon  the  facts  found  by  the  referee,  the  plaintiffs 
derived  no  title  to  the  property  under  the  bill  of  sale  to  them 
from  Mrs.  Michelson,  of  December  6,  1879.  It  is  found  that 
that  bill  of  sale  was  executed  on  the  express  understanding  and 
agreement,  and  as  a  condition  precedent  to  its  having  any  effect, 
that  the  plaintiffs  should  execute  to  Mrs.  Michelson  an  agree- 
ment in  writing,  to  allow  her  to  remain  in  possession  of  the 
goods  and  to  conduct  the  business  as  she  had  theretofore  done, 
until  she  had  time  to  realize^  from  the  stock  sufficient  to  pay 
the  plaintiff's  claim  of  $161.12,  and  also  the  claim  of  Bronner, 
of  $184.40. 

The  evidence  shows  that  the  bill  of  sale  was  executed  to  the 
plaintiffs  on  the  afternoon  Qf  Saturday,  December  6,  1879. 
When  the  bill  of  sale  was  delivered  to  the  plaintiffs,  no  inven- 
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tory  of  the  goods  had  been  taken,  and  on  the  evening  of  that 
day  the  parties  proceeded  to  take  an  inventory.  But  the 
transaction  was  left  incomplete.  The  giving  of  the  bill  of 
sale,  and  the  execution  of  the  defeasance  were  intended  to  be 
concurrent  acts,  and  the  execution  of  the  latter  was  deferred 
because  the  attorney  for  the  defendant,  by  reason  of  other 
engagements,  and  on  account  of  the  lateness  of  the  hour, 
was  unable  to  draw  it,  and  upon  the  plaintiffs'  suggestion 
that  he  would  send  it  down  on  the  Monday  following.  It 
was  not  the  case  of  an  absolute  delivery  of  a  bill  of  sale,  the 
vendor  relying  upon  the  promise  of  the  plaintiff  to  perform 
his  part  of  the  undertaking  at  a  subsequent  period.  The  pos- 
session of  the  goods,  was  not  transferred  to  the  plaintiffs,  and 
until  the  performance  of  their  agreement  to  give  the  written 
defeasance  they  acquired  no  title  to  the  property.  {Bv^saeU 
V.  MinoTy  22  Wend.  659 ;  Leven  v.  Smithy  1  Denio,  671.) 
It  is  not  material  that  the  transaction  would  operate  as 
a  mortgage  simply,  and  not  as  an  absolute  sale,  in  case  there 
had  been  merely  a  parol  agreement  that  it  should  constitute 
a  mortgage.  It  was  a  prudent  and  proper  precaution  on  the 
part  of  Mrs.  Michelspn  that  she  should  have  written  evidence 
from  the  plaintiffs  of  the  condition  under  which  it  was  given, 
and  as  the  execution  of  a  defeasance  in  writing,  was  made  by 
her  an  essential  part  of  the  transaction,  the  refusal  of  the 
plaintiffs  on  subsequent  demand  by  her,  before  the  levy,  to 
perform  the  contract  in  that  respect,  terminated  their  rights 
under  the  agreement. 

It  becomes  material,  however,  to  pass  upon  the  question  raised 
as  to  the  validity  of  the  judgment  and  execution  under  which 
the  defendant's  intestate  levied  upon  the  property,  because,  al- 
though the  bill  of  sale  to  Bronner  was  void  as  against  the  credit- 
ors of  Mrs.  Michelson,  it  was  nevertheless  good  as  between 
the  parties,  and  could  only  be  assailed  by  one  having  a  valid 
judgment  and  execution  against  Mrs.  Michelson.  The  judg- 
ment was  rendered  in  an  action  in  favor  of  James  G.  Johnson, 
as  surviving  partner  of  Johnson  Brothers  &  Co.,  against  Mrs. 
Michelson  by  a  justice  of  the  peace  on  the  11th  day  of  Decern- 
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'ber,  1879,  the  same  day  on  which  a  snmnioiis  was  issued  and 
served  upon  the  defendant  therein,  but  after  the  service  of  the 
summons  and  its  actual  return  bj  the  constable  to  the  justice, 
with  a  proper  certificate  of  service,  and  upon  the  appearance 
by  attorneys  for  the  respective  parties,  who  duly  swore  to  their 
authority  to  so  appear.  The  plaintiff  on  such  appearance  filed 
his  complaint  in  writing,  and  thereupon  the  defendant's  attor- 
ney made  an  offer  in  writing  to  allow  judgment  to  be  taken 
agftinst  him  in  favor  of  the  plaintiff  for  the  amount  claimed  in 
the  complaint,  which  offer  was  thereupon  duly  accepted  in  writ- 
ing by  the  plaintiff*s  attorney,  and  judgment  was  thereupon 
entered.  The  authority  to  render  a  judgment  under  these  cir- 
cumstances depends  upon  the  construction  of  subdivision  15, 
section  64  of  the  Code  of  Procedure  (Chap.  459,  Laws  1860), 
which  provides  that  in  actions  before  a  justice  of  the  peace  the 
defendant,  on  the  return  of  process,  and  before  answering  in 
the  action,  may  make  a  written  offer  of  judgment,  and  that  the 
plaintiff  shall  thereupon,  before  any  other  proceeding  shall  be 
had,  determine  whether  he  will  accept  or  reject  such  offer,  and 
authorizes  the  justice,  in  case  the  plaintiff  accepts  such  offer  in 
writing,  to  file  the  offer  and  acceptance,  and  render  judgment 
accordingly.  It  is  claimed  on  the  part  of  the  plaintiffs  that  the 
words  "  on  the  return  of  process,''  authorize  this  proceeding  to 
be  taken  only  on  the  return  day  of  the  process.  But  we  are  of 
opinion  that  this  construction  cannot  be  maintained.  A  suit 
may  be  instituted  before  a  justice,  either  by  the  voluntary  ap- 
pearance and  agreement  of  the  parties,  or  by  process  (2  Bev. 
Stat.,  227,  §  11),  and,  if  instituted  by  summons,  it  is  considered 
to  be  commenced  on  the  day  when  the  process  shall  be  deliv- 
ered to  the  constable,  and  when  instituted  without  process  at 
the  time  of  the  parties  joining  issue  (id.,  §  12).  The  justice 
had  jurisdiction  of  the  subject-matter,  and  also  of  the  person 
of  the  defendant,  Mrs.  Michelson,  by  the  service  of  process, 
although  he  could  not  without  her  consent  render  a  judgment 
until  the  return  day  mentioned  in  the  writ.  But  the  justice 
having  acquired  jurisdiction  of  the  subject-matter  and  of  the 
person,  it  was  competent  for  the  parties  to  waive   the  time 
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mentioned  in  the  smnmonB,  and  by  consent  proceed  to  trial, 
or  take  any  other  proceeding  prior  to  the  retnm  day  of  the 
summons.  The  object  of  the  provision  of  the  Code  referred 
to  was  to  allow  the  defendant,  by  making  an  offer  of  judg- 
ment, to  save  himself  further  costs  in  case  the  recovery  should 
not  exceed  the  offer,  and  the  requirement  that  the  offer 
should  be  made  before  answer  was  designed  to  protect 
the  plaintiff  against  being  put  to  his  election  by  an  offer 
made  after  issue,  or  during  the  progress  of  the  trial.  But 
neither  the  language  of  the  statute,  nor  the  reason  upon  which 
it  is  founded,  points  to  the  return  day  of  the  process  as  the  ear- 
liest period  when  the  right  given  can  be  exercised.  The  jus- 
tice having  jurisdiction  of  the  subject-matter,  and  of  the  person 
of  the  defendant,  was  authorized  upon  the  actual  appearance  of 
the  parties  in  anticipation  of  the  return  day  of  the  process,  and 
the.  making  and  acceptance  of  the  offer,  to  forthwith  render 
judgment.  The  appearance  was  in  the  action  already  com- 
menced, as  distinguished  from  a  voluntary  appearance  with- 
out process,  and  all  the  proceedings  were  in  such  action.  We 
are  also  of  opinion  that,  the  authority  of  the' defendant's 
attorney  to  appear  in  her  behalf,  empowered  him  to  make  the 
offer  of  judgment.  All  the  incidents  to  such  authority  at- 
tached thereto,  and  among  others  to  bind  the  principal  by  any 
proceedings  which  the  principal  herself  might  take  therein,  and 
it  was  not  necessary  that  in  addition  to  his  swearing  to  his  au- 
thority to  appear  generally  for  her,  he  should  have  further 
sworn  to  his  authority  to  make  the  offer  of  judgment. 

The  judgment  was,  therefore,  regular,  and  the  constable  to 
whom  the  execution  was  issued,  having  •  levied  upon  the 
property,  was  entitled  to  hold  it  under  the  execution.  But 
we  are  of  opinion  that  the  judgment  should  have  limited  the 
sum  required  to  be  paid  by  the  plaintiffs,  in  case  the  delivery 
of  the  property  could  not  be  had,  to  the  amount  of  the  exe- 
cution and  the  fees  of  the  officer.  Although  the  bill  of  sale  to 
Bronner  was  void  as  to  creditors  of  Mrs.  Michelson,  it  was, 
nevertheless,  as  has  been  said,  good  as  between  the  parties. 
The  general  rule  is  that  in  an  action  for  the  conversion  of 
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chattels,  brought  against  the  general  owner  by  a  person  hold- 
ing a  lien  upon  the  property  taken  or  converted,  the  plaint- 
iff's recovery  is  limited  to  the  amount  of  his  lien  ;  but  if  the 
action  is  against  a  stranger,  having  no  interest  in  the  prop- 
erty, the  plaintiff  will  be  allowed  to  recover  its  full  value,  and 
he  will  hold  the  balance  of  the  property  beyond  the  amount 
necessary  to  satisfy  his  claim  in  trust  for  the  true  owner,  and 
as  in  this  case  the  defendant's  intestate  had  no  interest,  except 
by  virtue  of  his  lien,  it  is  contrary  to.  principle  that  he  should 
be  allowed  to  recover,  as  against  the  plaintiffs,  who,  for  this 
purpose,  occupy  the  position  of  general  owners,  beyond  the 
amount  of  his  claim.  The  defendant  relies  upon  the  case  of 
Btiok  V.  Hemsen  (34  N.  Y.  383)  to  support  the  judgment 
for  the  full  value  of  the  property.  That  was  an  action,  by 
the  hdder  of  a  lien,  against  the  general  owner,  and  the  court 
seem  to  have  acquiesced  in  a  recovery  by  the  plaintiff,  of  the 
full  value  of  the  property,  which  exceeded  the  amount  of  the 
lien.  But  the  point,  as  the  case  shows,  was  not  insisted  upon 
by  the  defendant,  nor  did  the  question  appear  to  have  been 
much  considered,  and  the  authorities  cited  in  the  opinion, 
recognize,  and  are  based  upon  the  distinction  between  an 
action  brought  against  a  general  owner  of  property,  and 
one  brought  against  a  stranger,  by  a  person  claiming  a  lien 
upon  the  property.  The  later  case,  in  this  court,  of  Allen  v. 
Jvdson  (71  N.  Y.  77)  affirms  the  distinction  in  question,  and 
is  an  authority  against  the  recovery,  in  tills  case,  of  the  full 
value  of  the  property.  We  are  of  opinion,  therefore,  that  the 
judgment  should  be  modified  by  limiting  the  recovery  of  the 
defendant,  in  case  the  return  of  the  property  shall  not  be  had 
to  the  amount  of  the  execution  and  the  costs,  and  as  so  modi- 
fied, affirmed,  without  costs,  in  this  court. 

All  concur,  except  Kugbb,  Gh.  J.^  taking  no  part. 

Judgment  accordingly. 
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Henry  Bostwiok,   Receiver,  etc.,  Respondent,  v.  Samuel  L. 
Van  Voorhis,  Executor,  etc..  Appellant. 

An  official  bond  given  by  6.,  upon  his  appointment  as  cashier  of  a 
bank,  was  conditioned  "that  he  shaU  honestly  and  faithfully  discharge 
the  duties  of  such  cashier,  rendering  at  all  times  his  undivided  care  and 
services  to  said  bank,  and  shall  obey  the  orders  and  directions  of  the 
president  and  directors  of  said  bank  lawfully  given,  and  shall  at  all  times 
account  for  and  pay  over  all  moneys  *  *  *  belonging  to  said  bank, 
and  shall  keep  true  and  accurate  books,"  etc.  The  complaint  in  an  action 
upon  the  bond,  after  averring  specifically  non-performance  of  each  and 
all  of  the  conditions  alleged,  that  on  the  contrary  thereof  6.  paid  out  the 
moneys  of  the  bank  fraudulently  to  various  persons  without  any  sufficient 
vouchers  or  security  therefor,  and  fraudulently  permitted  various  persons 
to  overdraw  their  accounts  without  any  security,  and  fraudulently  altered 
and  falsified  the  accounts  and  books  of  the  bank  so  as  to  conceal  such 
frauds,  and  has  refused  to  pay.  over  to  the  president  and  directors  large 
sums  of  money,  to- wit :  $100,000.  Held,  that  these  allegations  were  a 
sufficient  compliance  with  the  provision  of  the  Revised  Statutes  (2  R.  8. 
878,  §  5)»  providing  that  in  an  action  for  the  breach  of  a  condition  of  a 
bond,  other  than  for  the  payment  of  money,  the  "  declaration  shall  assign 
the  specific  breaches  for  which  the  action  is  brought ;  "  also  that  if  in- 
sufficient no  reason  was  thereby  furnished  for  a  dismissal  of  the  com- 
plaint, as  defendant  could  have  applied  by  motion  to  have  them  made 
more  definite  and  certain,  or  for  a  bill  of  particulars. 

The  action  was  brought  by  the  receiver  of  the  bank  who  produced  the  bond. 
It  appeared  that  6.  was  chosen  cashier  by  resolution  of  the  board  of  direc- 
tors, passed  January  17,  1869,  and  at  the  same  time  his  bond  was  fixed 
at  $30,000,  with  sureties  "  to  be  approved  by  the  board."  The  amount 
stated  was  that  of  the  bond  in  suit,  which  was  dated  January  80, 1869 ; 
it  was  executed  by  B.  and  six  sureties,  three  of  whom,  including  defend- 
ant's testator,  were  directors  of  the  bank,  and  was  witnessed  by  the  then 
teller  of  the  bank,  who  on  the  same  day  proved  its  execution  before  a 
justice  of  the  peace,  who  was  also  a  director.  6.  thereupon  entered 
upon  the  discharge  of  his  duties  and  continued  to  act  as  cashier  until 
January,  1877.  No  direct  evidence  was'  given  that  the  bond  was  ever 
delivered  to  or  that  it  was  ever  in  possession  of  the  bank,  or  that  the  sure- 
ties were  formally  approved.  It  appeared  that  in  1873,  one  of  the 
sureties  wrote  to  one  of  the  directors  expressing  a  wish  no  longer  to  be 
bondsman  for  6. ,  and  that  this  letter  was  produced  and  read  at  the 
next  meeting  of  the  board  of  directors.  .  Held,  that  it  was  a  fair  and  legal 
infereqce  from  the  facts  that  the  bond  was  at  or  about  its  date  delivered 
to  and  accepted  by  the  bank  ;  and  that  an  express  approval  in  writing 
was  not  necessary  to  make  the  bond  binding. 
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B.  was  teller  of  the  bank  before  he  was  appointed  cashier.  It  was  claimed 
that  before  such  appoiptment,  the  directors  were  aware  of  certain  mis- 
condact  on  his  part  as  teller  which  they  concealed  from  the  sureties. 
The  misconduct  complained  of  did  not  affect  the  moral  character  or  offi- 
cial fidelitj  of  B.  Hdd^  that  the  objection  was  untenable  ;  that  mere 
irregularities  or  omissions  of  duty,  even  if  known  to  the  directors,  fur- 
nished  no  ground  for  a  defense. 

Before  a  bond  in  such  a  case  can  be  avoided,  fraud  and  bad  faith,  which 
has  misled  the  surety  to  his  damage,  must  be  brought  home  to  the  obligee 
by  dear  and  decisive  evidence. 

It  ftppeared  that  the  predecessor  of  B.  in  the  office  of  cashier  was  also  a 
defaulter.  Held^  that  concealment  of  this  fact  from  the  sureties  did  not 
affect  their  liability  as  it  in  no  way  Increased  or  related  to  the  obligations 
assumed. 

It  was  claimed  that  by  the'  notice  above  referred  to  given  by  one  of  the  sure- 
ties, of  his  desire  to  be  released,  he  and  the  other  sureties  were  relieved 
from  liability  for  subsequent  defaults  by  B.  The  notice  was  communi- 
cated to  the  board  of  directors  November  8, 1878.  It  appeared  that  be- 
fore the  dose  of  that  month,  the  defalcation  of  B.  amounted  to  more  than 
the  penalty  of  the  bond.  Heldy  that  whatever  might  be  the  effect  of  such 
a  notice,  it  could  not  operate  immediately,  but  the  bank  had  reasonable 
time,  thereafter,  to  act,  to  notify  the  cashier  and  procure  a  new  bond  ; 
and,  therefore,  that  the  notice  did  not  ftffect  the  liability  of  the  sureties. 

It  was  claimed  that  defendant's  testator  was  released,  because  of  miscon- 
duct and  embezzlement  of  B.  in  1874  It  did  not  appear  that  the 
directors  had  any  knowledge  that  the  action  of  B.  complained  of  was 
fraudulent  or  dishonest.  Hdd,  that  the  objection  was  untenable  ;  that 
if  the  directors  were  guilty  of  any  negligence  in  not  learning  of  the 
misconduct  of  B.,  defendant's  testator,  as  one  of  them,  was  equally  guilty 
with  the  others. 

(Argued  January  29, 1883  ;  dedded  February  9, 1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an 
order  made  September  12,  1882,  which  affirmed  a  judgment  in 
favor  of  plaintiff,  entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

MiUon  A.  Fowled*  for  appellant.  It  was  necessary  for 
plaintiff  to  assign  in  his  complaint  specific  breaches  of  the 
bond.     (2  Edm.  Stats.  392 ;  Beers  v.  Shannon,  73  K  Y.  292- 
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303.)  The  bond  was  never  approved  as  to  its  sureties  by  the 
board  of  directors  and  hence  the  contract  was  incomplete  and 
never  became  eflEective.  {I^rcmklin  JS^k  v.  Cooper y  36  Me. 
179  ;  B'k  of  U.  S.  v.  Dandtndc/e,  12  Wheat.  64 ;  Graves  v. 
L.  N,  B*ky  10  Bush,  23.)  The  misconduct  of  Bartow  in  con- 
cealing and  covering  for  years  the  large  default  of  the  former 
cashier,  which  misconduct  became  known  to  the  bank  through 
its  governing  body,  before  the  appointment  of  the  cashier, 
constituted  a  want  of  good  faith  in  the  bank  in  giving  to  Bar- 
tow the  indorsement  of  an  appointment.  {Franklin  Sk  v. 
Coiyper,  36  Me.  179-197 ;  PhiUips  v.  FoxhaU,  7  Q.  B.  666, 
674 ;  RaiUon  v.  MaUhetoSj  10  C.  &  F.  394 ;  Hoioe  Machine 
Co.  V.  Farrington,  82  N.  Y.  121, 125;  Smith  v.  B'k  ofScoOand, 
1  Dow.  Pari.  R  272 ;  A.  ds  P.  Td,  Co.  v.  Barnes,  64  N. 
Y.  3S5.)  The  bank,  as  a  corporation,  was  guilty  of  conceal- 
ment and  misrepresentation  of  its  true  condition  in  material 
matters,  at  and  about  the  time  of  the  appointment  of  Bartow 
as  cashier,  and  the  sureties  are  not  liable.  {N,  H,  R.  R,  Co. 
V.  Schuyler,  34  N.  Y.  30-50 ;  Goodapeed  v.  E.  H,  Rk,  22 
Conn.  341 ;  Frankfort  B^k  v.  Johnson,  24  Me.  490 ;  Graves 
V.  Z.  jV:  ffk,  Thomp.  Nat.  B'k  Oases,  492 ;  1  Story's  Eq.  Jur., 
§  215.)  Tlie  letter  sent  by  Beverly  Haight  on  the  31st  of 
October,  1873,  to  Lewis  H.  White,  vice-president  of  the  bank, 
and  by  him  presented  to  the  board  of  directors,  November  8, 
1873,  terminated  his  liability,  if  any  existed,  as  to  all  acts  oc- 
curring after  that  time.  {Howe  Machine  Co.  v.  Farrington, 
82  N.  Y.  121-125.)  The  contract  of  guaranty  is  one  of  strict 
legal  liability,  and  liability  can  in  nowise  be  inferred.  {Myers 
v.  U.  S,  1  McLean,  493-495 ;  9  Cranch,  227-229.)  When 
the  principal  discovers  a  default  on  the  part  of  his  employe 
or  agent,  it  is  his  duty  to  at  once  notify  the  sureties  of  such  de- 
fault and  make  claim  upon  them  for  the  damages  he  has  sus- 
tained. If  he  does  not  so  do,  and  chooses  to  continue  the 
agent  in  his  employ,  he  thereby  avoids  the  bond  as  to  all 
future  misconduct  of  the  agent.  (Morse  on  Banking,  230-1, 
234-5 ;  PhiUips  v.  FoxhaU,  7  Q.  B.  666 ;  Sanderson  v. 
Aston,  8  Exch.  73 ;  Burgess  v.  Eve,  13  Eq.  450 ;  J.,  tfe  P. 
Tel.  Co,  V.  Ba^^s,  64  N.  Y.  385.) 
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John  Thompson  for  respondent.  Every  presumption  is  in 
favor  of  the  approval  of  the  bond  by  the  directors  when  pre- 
sented, as  otherwise  the  cashier  could  not  have  acted  as  sach  un- 
der the  resolution,  that  a  sufficient  bond  should  be  given.  (Ab- 
bott's Trial  Evidence,  37,§  34;  Rk  of  U.  S.  v.  D(mdHdge,  12 
Wheat.  64 ;  DedJujum  B^h  v.  Ckickering^  3  Pick.  335 ;  Amherst 
Rk  V.  Root,  2  Mete.  522 ;  Vni(m  Wk  v.  Ridgley,  1  H.  &  G. 
324 ;  1  Morse  on  Banking,  223,  236 ;  Mead  v.  Keeler,  24  Barb. 
20.)  It  is  not  necessary  that  the  cashier's  bond  should  be  offi- 
cially approved.  (Morse  on  Banking,  235.)  If  the  breaches 
assigned  in  the  complaint  were  not  sufficiently  specific,  the 
defendant's  remedy  was  to  apply,  by  motion,  to  have  them 
made  more  specific  before  answering.  {Hart  v.  Seiaas,  21 
Wend.  40.)  The  officers  of  the  bank  are  imder  no  obligations 
to  investigate  the  books,  when  a  bond  is  given ;  and  their  fail- 
iire  to  do  so  constitutes  no  defense  to  an  action  on  the  bond 
imless  the  siirety  at  the  time  requested  such  examination,  and 
it  was  refused.  (  Wayne  v.  Com.  Nai,.  B^k,  62  Penn.  St.  343 ; 
Thompson's  Nat.  B'k  Cases,  614  and  notes;  A.  cfe  P.  Tel.  Co. 
V.  Barnes,  64  N.  T.  385;  Ca^oni  v.  Jerome,  58  id.  310; 
Supers.  V.  Otis,  62  id.  88 ;  AUas  B'k  v.  Brovmell,  9  K.  I. 
168;  11  Am.  Rep.  231.)  A  surety  on  the  bond  of  a  cashier 
of  the  bank  is  not  discharged  by  the  fact  that  the  cashier 
had,  before  the  bond  was  given,  committed  frauds  upon  the 
bank,  if  such  frauds  were  unknown  to  the  officers  of  the  bank, 
even  if  they  were  guilty  of  gross  negligence  in  not  discover- 
ing it.  {Tapley  v.  Ma/rtin,  116  Mass.  275 ;  Thompson's  Bank 
Cases,  611.)  Unless  the  directors  knew  of  the  irregularities 
of  the  former  cashier  as  a  fraud,  and  not  simply  as  an  irregu- 
larity, the  sureties  would  not  be  discharged.  ^Amherst  \Bk 
V.  Root,  2  Mete.  622 ;  Minor  v.  B^k  of  Alexamdria,  1  Pet. 
46 ;  U.  S.  V.  Kirkpatrick,  9  Wheat.  720 ;  FramJdin  Kk  v. 
Stevens,  39  Me.  532;  Fa/rrington  v.  Stanley,  60  id.  475; 
Graves  v.  I^hanon  B'k,  10  Bush  [Ky.],  23 ;  B'k  of  U.  S.  v. 
Flting,  11  Wheat.  59  ;  Sup'rs  v.  Otis,  62  N.  Y.  88;  Morse 
on  Banking,  23 1 ;  StaU  B'k  v.  Chatwood,  3  Halst.  1.)  No 
neglect  or  carelessness  on  the  part  of  the  directors  in  examin- 
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ing  into  the  cashier's  accoants  would  discharge  the  sureties. 
{Tapley  v.  Martin^  116  Mass.  275 ;  Thompson's  Nat.  B'k  Cases, 
611,  616.) 

Eabl,  J.  This  action  was*  brought  by  plaintifE,  as  receiver 
of  the  National  Bank  of  Fishkill,  against  the  defendant,  as  sole 
executor  of  Ooert  A.  Van  Voorhis,  deceased,  who  was  one  of 
the  sureties  upon  the  official  bond  of  Alexander  Bartow, 
cashier  of  the  bank.  The  bond  was  joint  and  several  and  was 
signed  by  Bartow  and  six  sureties,  and  the  conditions  thereof 
were  as  follows :  "  Whereas  the  above  bounden  Alexander 
Bartow  has  been  duly  appointed  cashier  of  the  said  National 
Bank  of  Fishkill:  Now  if  the  said  Alexander  Bartow  shall 
well,  honestly  and  faithfully  discharge  the  duties  of  such  cash- 
ier, rendering  at  all  times  his  undivided  care  and  services  to  said 
bank,  and  shall  obey  the  orders  and  directions  of  the  president 
and  directors  of  said  bank  lawfully  given,  and  shall  at  all  times 
account  for  and  pay  over  all  moneys  which  have  come,  now  are, 
or  hereafter  may  come  into  his  hands,  belonging  to  said  bank, 
and  shall  keep  true  and  accurate  books  of  all  the  affairs  of  the 
said  bank  intrusted  to  him,  then  the  above  obligation  to  be 
void,  or  else  to  remain  in  fall  force  and  virtue." 

Upon  the  argument  before  us  several  objections  to  the  re- 
covery were  urged  upon  our  attention,  which  we  will  consider 
separately.  J^irsi.  It  is  said  that  the  complaint  should  have  been 
dismissed  because  it  did  not  assign  specific  breaches  of  the 
bond.  This  objection  is  based  upon  section  5,  article  2,  title  6, 
chapter  6,  part  3,  of  the  Revised  Statutes,  which  provides 
that  "  when  an  action  shall  be  prosecuted  in  any  court  of 
law  upon  any  bond  for  the  breach  of  any  condition,  other 
than  for  the  payment  of  money,  or  shall  be  prosecuted  for 
any  penal  sum  for  the  non-performance  of  any  covenant 
or  written  ^reement,  the  plaintifE,  in  his  declaration,  shall 
assign  the  specific  breaches  for  which  the  action  is  brought." 
The  counsel  for  both  parties  assumed  that  this  provision  of 
the  statutes  was  in  force  when  this  action  was  commenced  in 
1877;   and  without  determining  whether  it  was  or  not,   we 
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think  it  was  sufficiently  complied  with.  It  was  alleged  in  the 
complaint  that  Bartow  did  not  honestly  and  faithfully  discharge 
liis  duties  as  cashier ;  that  he  did  not  render  at  all  times  his 
individual  care  and  services  to  the  bank ;  that  he  did  not  obey 
the  directions  of  the  president  and  directors  of  the  bank,  law- 
f ally  given ;  that  he  did  not  at  all  times  account  for  and  pay 
over  all  moneys  which  came  into  his  hands  belonging  to  the 
bank,  and  did  not  keep  true  and  accurate  books  of  all  the  affairs 
of  the  bank  intrusted  to  him;  but  that  on  the  contrary 
thereof,  he  paid  out  the  moneys  of  the  bank  fraudulently  to 
various  persons,  without  any  sufficient  vouchers  or  security 
therefor,  and  fraudulently  permitted  various  persons  to  ovei^ 
draw  their  accounts  without  any  security,  and  fraudulently  al- 
tered and  falsified  the  accounts  and  books  of  the  bank  so  as  to 
conceal  such  fraudulent  doings,  and  that  he  has  refused  to  pay 
over  to  the  president  and  directors  of  the  bank  large  sums  of 
money,  to-wit,  $100,000  and  over,  refusing  to  account  for  the 
same,  to  the  damage  of  the  bank  $100,000. 

These  allegations  of  breaches  of  the  bond  on  the  part  of 
Bartow  were  a  sufficient  compliance  with  the  statute.  If  they 
were  not,  no  reason  was  thereby  furnished  for  dismissing  the 
complaint.  The  defendant  could  have  applied  to  the  court  by 
motion,  to  have  them  made  more  specific  and  definite  or  for  a 
bill  of  particulars. 

Second.  It  is  claimed  that  the  complaint  should  have  been 
dismissed  because  there  was  no  evidence  that  the  bond  was 
ever  delivered  to,  or  accepted  by  the  bank^  or  in  its  possession. 
Bartow  was  chosen  cashier  of  the  bank  by  a  resolution  of  the 
board  of  directors  on  the  17th  day  of  January,  1869,  and  at 
the  same  time  his  bond  was  fixed  at  $30,000,  with  sureties  "  to 
be  approved  by  the  board."  The  bond  is  dated  January  30, 
1869.  It  was  executed  in  the  presence  of  a  witness,  who 
was  then  teller  of  the  bank,  by  Bartow  and  six  sureties,  three 
of  whom,  including  the  defendant's  testator,  were  then  di- 
rectors of  the  bank,  and  its  execution  was  proved  by  the  wit- 
ness on  the  same  day  before  a  justice  of  the  peace,  who  was 
also  a  director  of  the  bank.     After  his  appointment,  and  after 
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the  execution  of  the  bond,  Bartow  entered  npon  the  discharge 
of  his  duties  as  cashier,  and  continued  to  act  as  such  until  Janu- 
ary, 1877.  There  is  no  direct  evidence  that  the  bond  was 
ever  delivered  to  the  bank,  and  no  witness  was  called  to  prove 
that  it  was  ever  in  the  possession  of  the  bank.  The*  receiver 
obtained  possession  of  it  some  time  after  his  appointment 
in  the  year  1877,  and  he  brought  this  action  upon  it  and  pro- 
duced it  upon  the  trial  of  the  action.  On  the  3l8t  of 
October,  1873,  one  of  the  sureties  addressed  a  letter  to  one  of 
the  directors,  in  which  he  expressed  a  wish  no  longer  to  be 
bondsman  for  Bartow,  and  that  letter  was  by  the  director  pro- 
duced at  the  next  meeting  of  the  board  of  directors,  soon  there- 
after held,  and  was  there  read,  but  the  directors  took  no  ac- 
tion thereon.  It  is  to  be  inferred  that  the  bond  was  then  in 
the  possession  of  the  bank ;  and  from  all  the  facts,  that  Bartow 
was  required,  as  one  of  the  conditions  of  his  appointment,  to 
give  the  bond,  that  he  entered  upon  the  discharge  of  his  du- 
ties, and  continued  for  about  eight  years  to  discharge  them  ; 
that  the  bond  was  found  before  the  commencement  of  this  ac- 
tion and  on  the  trial  thereof,  in  the  possession  of  the  plaintiff, 
who  would  be  the  legal  custodian  thereof,  if  it  was  after  his 
appointment  found  in  the  bank,  it  is  a  fair,  just  and  legal  in- 
ference that  it  was  at  or  about  the  time  of  its  date  actually  de- 
livered to,  and  accepted  by,  the  bank.  It  was  in  the  precise 
sum  and  in  the  form  required  by  the  resolution  of  the  board 
of  directors.  It  was  executed  for  the  purpose  of  delivery  to 
the  board.  It  was  the  duty  of  the  board  to  take  it,  and  they 
manifested  an  intention,  by  resolution,  to  discharge  their  dcty. 
It  cannot  be  presumed  that  in  violation  of  their  expressed  pur- 
pose the  directors  did  not  take,  receive  and  approve  the  bond. 
.  From  the  fact  that  the  plaintiff,  representing  the  bank,  had 
the  bond,  which  had  been  executed  in  the  manner  and  under 
the  circumstances  mentioned,  in  his  possession  soon  after  his 
appointment  as  receiver,  the  inference,  in  the  absence  of  count- 
ervailing proof,  is  certainly  allowable  that  he  .found  it  among 
the  papers  and  assets  of  the  bank,  and  that  it  thus  came  law- 
fully into  his  possession.     The  circumstance  that  no  entry  is 
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found  in  the  minutes  of  the  board  of  directors  showing  that 
the  bond  had  been  received  and  approved  is  not,  without  other 
proof,  of  much  significance.  An  express  approval  of  the  bond 
in  wi'iting  was  not  necessary  in  order  to  make  it  binding  upon 
Bartow  and  his  sureties.  If  it  was  actually  delivered  to  and 
received  and  held  by  the  bank,  there  was  a  snfidcient  approval 
and  acceptance  thereof. 

These  views  are  sufficiently  sustained  by  the  Bank  of  the 
United  States  v.  DandMge  (12  Wheat.  64) ;  Graves  v.  Lek- 
anon  Nai,  B'h  (10  Bush,  23  ;  19  Am.  Rep.  50) ;  Morss  on 
Banking  (2d  ed.>,  235,  and  cases  cited.  The  rule  to  be  formu- 
lated from  these  authorities  is,  that  the  fact  of  the  possession 
by  the- bank  of  such  a  bond,  in  due  form,  legally  executed  and 
complete  in  every  respect,  the  officer  having  been  allowed  to 
enter  upon  his  duties,  is  evidence  which  of  itself  will  suffice  to 
authorize  a  suit  upon  it  as  having  been  delivered,  accepted  and 
approved  with  all  requisite  formality. 

Third.  Bartow  was  teller  of  the  bank  before  he  was  appointed 
cashier  thereof,  and  it  is  claimed  that  the  directors,  before  his 
appointment  as  cashier,  were  aware  of  certain  misconduct  of 
his  as  teller,  which  they  concealed  from  the  sureties,  and  which 
they  were  bound,  acting  in  good  faith,  to  have  made  known 
to  them.  It  is  undoubtedly  true  that  if  the  directors  had 
knowledge  that  Bartow  had  been  dishonest  and  unfaithful  in 
his  office  as  teller,  they  were  bound  to  apprise  the  sureties 
of  that  fact,  otherwise  they  could  not  hold  them.  But  mere 
irregularities  or  omissions  of  duty  on  the  part  of  Bartow 
while  he  was  acting  as  teller,  which  did  not  affect  his  moral 
character  or  his  official  integrity  and  fidelity,  even  if  known 
to  the  directors,  would  not  enable  the  sureties  to  defend  upon 
the  ground  that  they  had  been  deceived.  Sureties  are  sup- 
posed to  know  the  character  of  their  principal,  and  to  be  will- 
ing to  be  bound  for  his  fidelity.  They  must  inquire  and  in- 
form themselves  of  all  the  facts  they  desire  to  know,  and  if 
they  omit  to  seek  for  or  obtain  the  requisite  information,  they 
cannot  easily  avoid  the  bond  upon  inferential  or  unsatisfactory 
proof  that  they  were  drawn  into  signing  it  by  bad  faith  on  the 
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part  of  the  obligee.  Before  a  bond  in  such  a  case  can  be 
avoided,  the  fraud  and  bad  faith  should  bo  brought  home  to 
the  obligee  by  quite  clear  and  decisive  evidence,  otherwise 
bonds  of  this  character  will  furnish  a  very  precarious  security 
to  the  parties  who  take  them.  In  Tapley  v.  Martin  (116 
Mass.  275),  it  was  said :  ''  The  object  of  the  bond  is  to  guar- 
antee to  the  bank  the  faithful  performance  by  the  cashier  of 
his  duties.  His  duties  and  obligations  are  not  affected  by  the 
negligence  of  the  officers  or  agents  of  the  bank,  and  such  neg- 
ligence does  not  discharge  the  sureties;  "  and  it  was  held  that 
the  surety  upon  the  bond  of  the  cashier  of  a  National  bank  is 
not  discharged  by  the  fact  that  the  cashier  had,  before  the 
bond  was  given,  committed  frauds  upon  the  bank,  if  such 
frauds  were  imknown  to  the  officers  of  the  bank,  although 
they  were  guilty  of  gross  negligence  in  not  discovering  them. 
In  Atlantic  and  Pacific  Telegraph  Co.  v.  Barnes  (64  N.  Y. 
385 ;  21  Am.  Hep.  621),  it  was  held  that  "  the  sureties  upon 
a  bond  given  by  an  employee  to  his  employer,  conditioned 
that  the  former  will  faithfully  account  for  all  moneys  and 
property  of  the  latter  coming  into  his  hands,  are  not  discharged 
from  subsequent  liability  by  an  omission  on  tl  e  part  of  the 
employer  to  notify  them  of  a  default  on  the  part  of  their 
principal,  known  to  the  employer,  and  a  continuance  of  the 
employment  after  such  default,  in  the  absence  of  evidence  of 
fraud  and  dishonesty  on  the  part  of  the  employee."  In  B\l  of 
Supervisors  v.  Otis  (62  N.  Y.  88),  it  was  held,  that  "  mere  laches 
on  the  part  of  an  obligee  or  creditor,  or  non-performance  of 
some  act  which  might  prevent  loss  to  a  surety,  will  not,  in  the 
absence  of  some  express  covenant  or  condition,  discharge  the 
surety.  To  be  available  to  him  as  a  defense,  the  neglect  must 
be  some  positive  duty  owing  to  him."  In  Adas  Bank  v. 
Broumell  (d  ^.  I.  168;  11  Am.  Rep.  231),  an  action  on  a 
cashier's  bond,  it  was  held,  that  to  avoid  a  bond  on  the  ground 
of  fraud  on  the j)art  of  the  bank,  or  its  directors,  there  must 
be  a  fraudulent  concealment  of  something  material  for  the 
surety  to  know.  A  concealment  which  will  avoid  a  guar- 
anty must  be  a  fraudulent  one.  If  not  fraudulent  in  fact  or 
SiCKELS — ^VoL.  XL VI.       46 
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in  law  the  defense  is  not  made  out ;  and  in  Story's  Equity 
Jurisprudence  (§  204),  it  is  said  that  '^  the  concealment  to  make 
void  a  contract  must  amount  to  the  suppression  of  facts  which 
one  party  is  bound  in  conscience  and  duty  to  disclose  to  the 
other,  and  in  respect  to  which  he  cannot  innocently  be  silent." 
It  is  perceived  from  these  authorities  that  the  law  simply  re- 
quires from  the  obligee  to  sureties  upon  a  bond  good  faith.  He 
must  not  intentionally  mislead  them  by  what  he  says  or  does,  or 
omits  to  say  or  do,  and  bad  faith  only  on  his  part,  which  has 
misled  the  surety  to  his  damage,  will  enable  the  surety  to 
defend  against  the  bond. 

In  this  case,  the  claim  is  that  the  cashier  .who  preceded  Bar- 
tow had  for  some  years  been  a  defaulter  to  the  bank,  and  that 
Bartow,  as  teller,  aided  in  concealing  and  covering  up  the  de- 
falcation for  years.  The  answer  to  this  is  that  it  does  not 
appear,  and  was  not  found  by  the  referee,  that  in  any  thing 
Bartow  did  in  reference  to  the  accounts  and  transactions  of  the 
former  cashier  he  acted  dishonestly  or  fraudulently,  or  that  he 
knew  the  bank  was  to  suffer  any  wrong  or  injury  from  the 
cashier's  conduct.  There  was  nothing  in  wliat  Bartow  did  as 
a  subordinate  of  the  cashier,  in  reference  to  the  cashier's  ac- 
counts and  transactions  with  the  bank,  showing  that  he  was 
intentionally  dishonest  or  unfaithful  to  the  trust  reposed  in 
him  by  the  bank ;  and  such  evidently  was  the  view  of  the 
facts  taken  by  the  directors  when,  with  full  knowledge  of  all 
the  facts,  they  appointed  him  cashier.  Upon  such  facts  it  is 
quite  clear  that  the  sureties  upon  the  bond  are  unable,  within 
any  authority  that  can  be  found,  to  avoid  the  bond  on  the 
ground  of  fraud. 

Neither  was  there  any  thing  in  the  condition  of  the  bank 
growing  out  of  the  supposed  defalcation  of  the  former  cashier 
which  the  directors  were  bound  to  communicate  to  the  sure- 
ties. It  was  not  certainly  known  at  the  time  Bartow  was  ap- 
pointed cashier,  so  far  as  we  can  learn  from  the  evidence,  that 
the  bank  would  lose  any  thing  on  account  of  the  transactions 
of  the  former  cashier  with  the  bank ;  and  it  subsequently 
turned  out  that  if  it  lost  any  thing,  the  loss  was  not  large.     It 


1883.]  BoSTWiCK  V.  Van  Voorhis.  363 

. / , _^__^^__ 

Opinion  of  the  Court,  per  Earl,  J. 

was  not  of  the  least  importance  that  the  sureties  should  have 
any  knowledge  in  reference  to  the  accounts  of  the  former 
cashier  as  the  state  of  his  accounts  with  the  bank  in  no  way 
increased,  affected  or  related  to  the  liability  which  they  assumed 
by  their  bond. 

Fourth,  On  the  Slst  of  October,  1873,  Beverly  Haight,  one 
of  the  sureties,  addressed  a  letter  to  White,  one  of  the  directors 
and  vice-president  of  the  bank,  of  which  the  following  is  a 
copy :  "  I  wish  no  longer  to  be  bondsman  for  Mr.  Bartow.  I 
am  old  and  my  health  is  poor.  I  notified  Mr.  Bartow  last 
February  that  I  did  not  wish  to  be  bondsman  any  longer." 
White  produced  this  letter  at  the  next  meeting  of  the  board 
of  directors  held  soon  after  its  date,  and  it  was  read  to  the 
directors ;  but  they  took  no  action  thereon.  The  claim  is 
made,  that  by  that  notice  Haight  was  discharged  from  his 
liability  as  surety  upon  the  bond  for  the  defaults  thereafter 
committed  by  Bartow,  and  so  the  referee  held  as  matter  of  law ; 
but  he  furthei*  held  that  the  notice  contained  in  that  letter  did 
not  discharge  the  defendant's  testator  or  the  defendant,  as  his 
legal  representative,  from  liability  for  all  of  Bartow's  defaults. 
It  is  not  now  important  to  determine  whether  the  referee  was 
right  or  not  in  his  conclusions  of  law  as  to  the  effect  of  Haight's 
notice  and  discharge,  because  his  findings  show  that  prior  to 
this  notice,  Bartow's  default  was  more  than  $30,000 ;  and  hence 
this  recovery  can  be  uplield  without,  in  this  action,  charging 
the  defendant  with  any  defaults,  or  breaches  of  the  bond,  com- 
mitted by  Bartow,  after  the  8th  day  of  November,  1873,  when 
the  notice  was  communicated  to  the  board  of  directors.  What- 
ever the  effect  of  such  a  notice  may  be  it  cannot  operate  instan- 
taneously. The  directors,  after  receiving  it,  must  have  a  reason- 
able time  to  act,  to  give  notice  to  the  cashier  and  the  other 
sureties,  and  to  procure  a  new  bond.  If  the  effect  of  the 
notice  is  to  be  such  as  is  now  claimed  on  the  part  of  the  appel- 
lant, that  is,  if  it  discharged  Haight,  and  in  consequence  thereof 
discharged  all  the  other  sureties,  the  instant  it  was  communi- 
cated to  the  bank,  it  might  be  quite  embarrassing  and  damag- 
ing to  the  bank.     The  cashier  might  be  so  situated  that  the 
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directoi*s  could  not  iiniuediatelj  arrest  his  discharge  of  duty  or 
his  ability  to  bind  the  bank ;  and  hence  reasonable  time,  at  least, 
must  be  given  to  the  bank  in  such  a  case  to  act  after  receiving 
the  notice.  It  abundantly  appears  that  before  the  close  of 
November,  1873,  the  default  which  the  referee  found  the 
cashier  had  committed  amounted  to  more  than  $30,000.  It 
is  unnecessary  for  us  to  go  minutely  into  the  evidence  for  the 
purpose  of  showing  that  the  findings  of  the  referee  were  sanc- 
tioned by  the  evidence. 

Fifth.  We  have  carefiiUy  examined  the  claim  made  on  the 
part  of  the  defendant,  that  his  testator  was  released  from  lia- 
bility upon  the  bond  on  the  ground  of  misconduct  and  em- 
bezzlement on  the  part  of  Bartow  in  1874,  which  then  be- 
came known  to  the  directors  of  the  bank,  and  was  then 
concealed  from  the  defendant's  testator  and  the  other  sure- 
ties upon  the  bond.  This  claim  is  based  upon  a  transac- 
tion by  which  Bartow  took  $60,000  of  the  bonds  of  the  Fish- 
kill  Savings  Institute,  of  which  he  waa  an  officer  and  pledged 
them  as  security  for  an  overdraft  of  the  National  Bank  of 
Fishkill  with  the  Merchants'  Exchange  National  Bank  of  New 
York.  But  it  does  not  appear,  and  was  not  found  by  the 
referee,  that  the  directors  of  the  Fishkill  National  Bank  had 
any  knowledge  that  the  transaction  of  Bartow  in  reference  to 
these  bonds  was  fraudulent  or  dishonest.  They  may  well  have 
supposed  from  the  facts  within  their  knowledge  that  the  Fish- 
kill National  Bank  had  advanced  to  the  Savings  Institute 
large  sums  of  money,  for  which  the  institute  was  indebted  to 
the  bank,  and  that  these  bonds  were  taken  and  pledged  for 
the  purpose  of  reimbursing  the  bank  for  the  moneys  thus  ad- 
vanced. The  defendant  should  have  some  finding  of  knowl- 
edge on  the  part  of  the  directors  which  they  were  bound  in 
good  faith  and  conscience  to  communicate  to  the  sureties. 
There  is  no  such  finding,  and  there  are  no  such  facts  upon 
which  an  imputation  of  bad  faith  on  the  part  of  the  directors, 
in  reference  to  that  transaction,  can  be  imputed  to  the  bank. 
If  the  directors  were  guilty  of  any  negligence  in  not  learning 
or  knowing  of  the  misconduct  of  Bartow  at  that  time,  then  the 
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defendant's  testator,  as  one  of  the  directors,  was  equally  guilty 
with  the  others. 

Without  a  more  extended  or  minute  discnssion  of  the  facts 
of  this  case  it  is  sufficient  further  to  say,  that  we  have  care- 
fully considered  all  the  evidence  and.  all  the  allegations  of  error, 
and  we  are  of  opinion  that  the  decision  of  the  referee  was 
justified  by  the  law  and  the  facts. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Elizabeth  Meltzbr,  Executrix,  etc.,  Respondent,  v.  Edwin  N. 
Doll  et  al..  Executors,  etc.,  Appellants. 

In  an  action  npon  a  promissory  note,  given  February  21. 1871,  for  $1,000, 
by  D.,  defendant's  testator,  to  the  firm  of  M.  Bros.,  plaintiff  gave 
evidence  tending  to  sbow  that  the  consideration  of  the  note  was  an 
agreement  on  the  part  of  said  firm  to  take  up  and  suspend  prosecution, 
for  three  months,  upon  a  note,  held  by  them,  against  one  Gt.  M.,  who  had 
shortly  before  become  an  involuntary  bankrupt,  and  was  then  being 
prosecuted  by  some  of  his  creditors.  IfM,  that  these  facts  furnished 
a  good  consideration  for  the  note  in  suit. 

The  defense  was,  among  other  things,  that  the  note  was  merely  an  accom- 
modation one.  P.  M.,  son  of  G.  M.,  was  called  as  a  witness,  by  defend- 
ant, to  prove  that  defense.  Upon  crons- examination  plaintiff  was  per- 
mitted  to  prove,  by  him,  under  objection  and  exception,  a  bill  of  sale, 
executed  to  him  in  January,  1871,  by  his  father,  of  four  hundred  tons 
of  coal,  and  a  chattel  mortgage,  executed  by  himself  to  D.,  purporting 
to  cover  the  personal  property,  aside  from  the  coal,  formerly  used  by 
G.  M.  in  carrying  on  the  coal  business,  and  on  the  premises  occupied  by 
him  for  that  business.  Held  no  error;  that  the  evidence  was  proper, 
as  showing  an  intent  or  motive  and  so  as  affecting  the  credibility  of  the 
witness  ;  also  as  showing  the  relation  of  the  parties  ;  t.  6.,  that  D.  had 
such  an  interest  in  the  pecuniary  condition  of  G .  M.  as  would  naturally 
induce  him  to  give  his  own  note  for  the  debt  of  the  latter. 

Defendant  put  in  evidence  a  deposition,  made  before  a  register  in  bank- 
ruptcy, to  prove  a  debt,  in  bankruptcy,  against  G.  M.  The  deposition 
was  to  the  effect  that  on  March  13, 1871,  before  the  register,  came  J.  M. 
and  G.  M.,of  the  firm  of  M.  Bros.,  and  made  oath  that  the  person  against 
whom  the  petition  in  bankruptcy  had  been  filed  was  before  such  filing 
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and  still  is  *' indebted  to  this  deponent/'  upon  a  promissory  note  of 
$1,000,  given  for  money  loaned,  and  that  for  said  sum  deponent  had 
not  "  had  or  received  any  manner  of  satisfaction  or  security  whatever.*' 
The  deposition  was 'signed  by  J.  M.,  alone,  and  was  certified  by  the 
register  to  have  been  resworn  to  Jane  5, 1871.  A  copy  of  the  note  was 
attached,  which  corresponded  with  the  note,  to  extend  and  secure  which 
the  note  in  suit  was  alleged  to  have  been  given.  Defendant  thereupon 
asked  to  have  the  complaint  dismissed  on  the  ground  of  failure  of 
consideration,  as  the  note  of  G.  M.  was  proved  in  bankruptcy  within 
the  three  months  The  motion  was  denied.  JSeld  no  error.  Firttf  it 
was  not  conclusive  that  the  two  notes  were  identical ;  that  no  estoppel 
was  worked  as  against  the  firm  by  the  fact  that  a  member  thereof 
proved,  as  his  own  debt,  a  note  once  held  by  the  firm.  Second^  it  would 
seem,  from  the  fact  that  the  deposition  was  resworn  to,  after  the  ex- 
piration of  the  three  months,  the  former  verification  was  defective, 
and  no  valid  proceedings  were  instituted  within  the  three  months. 
Third,  that  proof  of  the  debt  in  bankruptcy  would  not  have  been  such 
a  proceeding  as  would  have  been  a  breach  of  the  agreement  to  forbear. 

The  ex  parte  proof  in  bankruptcy  is  not  such  an  adjudication  as  to 
the  existence  of  a  fact  as  to  legally  preclude  the  person  making 
it  from  afterward  explaining  or  contradicting  the  statements  contained 
therein,  at  least  as  against  one  not  in  a  legal  sense  a  party. 

Costs  were  imposed  upon  defendant,  payable  out  of  the  estate,  because  of 
refusal,  on  his  part,  to  refer.  Hdd,  that  as  defendant  was  not  injured, 
he  could  not  be  heard  to  complain  of  the  absence  of  the  certificate  of  the 
judge  who  tried  the  cause  required  by  the  Code  of  Civil  Procedure  (g  1836). 

(Argued  January  27, 1883  ;  decided  February  9, 1883.) 

There  were  three  appeals  in  this  action.  First  appeal 
from  judgment  of  the  General  Term  of  the  Supreme  Court,  in 
the  second  judicial  department,  entered  upon  an  order  made 
May  11,  1882,  which  aflSrmed  a  judgment  in  favor  of  plaintiff, 
entered  upon  a  verdict,  and  affirmed  an  order  denying  a 
motion  for  a  new  trial. 

Second  appeal  from  an  order  of  said  General  Term,  made 
May  11,  1882,  which  affirmed  an  order  of  Special  Term,  deny- 
ing a  motion  for  a  new  trial,  made  on  the  ground  of  newly- 
discovered  evidence. 

Third  appeal  from  order  of  said  General  Term,  made  May 
11,  1882,  which  affirmed  an  order  of  the  Special  Terra,  allow- 
ing costs  to  plaintiff,  payable  out  of  the  estate  of  defendant's 
testator. 


1883.]  Meltzer  V,  Doll  et  aL  367 


Statement  of  case. 


The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

Edward  Van  Ne8%  for  appellants.  Evidence  must  be  con- 
fined strictly  to  the  issue.  {fi'^Hagam,  v.  Dillon^  75  N.  Y. 
170.)  Illegal  evidence  is  presumed  to  injure  the  party  object- 
ing. {Anderson  v.  Home^  54  N.  Y.  314.)  By  admitting  the 
evidence  the  jury  were  justified  in  regarding  it  as  relevant. 
{Baird  v.  GiUetU,  4  N.  Y.  186 ;  Neudecker  v.  KoKUberg,  81 
id.  305.)  The  defendant's  motion,  at  the  conclusion  of  the  case, 
to  dismiss  the  complaint  on  the  ground  that  plain  tifi;*  hav- 
ing proved  the  note  of  Merkle  in  bankruptcy  before  the 
three  months  expired,  and  before  the  maturity  of  the  note  in 
suit,  discharged  the  defendants,  should  have  been  granted. 
{RosenthaU  v.  Plumb,  25  Hun,  336 ;  Bankrupt  Act,  §  22, 
now  §  5106  ;  In  re  MUler,  1  N.  B.  R  410  ;  Matthews  v.  Tufts,. 
^7  N.  Y.  568,  570  ;  Brandt  on  S.  and  G.,  §  361 ;  Edwards  on 
Notes  [2d  ed.],  328,  329.)  Plaintiff's  evidence  in  the  bank- 
ruptcy proceedings  imports  absolute  verity  and  is  positively 
conclusive  on  the  point  that  the  note  in  suit  was  not  taken  by 
them  on  the  consideration  pretended.  (Banknipt  Act,  §  5077; 
In  re  Strauss,  2  B.  K.  48  ;  1  Phillips  on  Ev.  453, 464  [4th  ed.], 
0.  &  H.  note ;  Stewed  v.  Isador,  5  Abb.  Pr.  [N.  S.]  72 ;  Clement 
V.  Clement,  37  N.  Y.  59 ;  2.Phillips  on  Ev.)  The  defendant's 
motion  for  a  new  trial  on  the  ground  of  newly-discovered  evi- 
dence should  have  been  granted.  {Ouyott  v.  BvMs,  4  Wend.  579.) 
The  demand  that  the  executors  pay  the  note  was  improper ;  ail 
that  can  be  demanded  is  that  the  executors  admit  or  reject  the 
claim.  Refusing  to  pay  is  not  disputing  the  claim.  {Lefefoer 
V.  Vam,  Veohten,  3  How.  201-2 ;  Stevenson  v.  Clark,  12  id. 
285.)  The  summons  being  at  once  served,  it  was  the  duty  of 
the  defendaiits  to  resist  to  the  uttermost.  {Knapp  v.  Cwrt/isy 
6  Hill,  388.) 

Frederic  A,  Ward  for  respondent.  The  note  in  suit  was  a 
new  and  independent  obligation,  arising  out  of  an  agreement 
made  between  Doll  and  the  Meltzers,  to  which  Merkle  was  not 
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a  party,  and  given  not  to  secure  the  payment  of  that  note,  but 
,  to  obtain  forbearance  upon  it  for  a  definite  period,  and  was 
given  for  a  sufficient  consideration.  {Mecha.  <&  F.  B*k  v. 
Wilami,  42  N.  Y.  438,  442 ;  Bums  v.  Bowland^  40  Barb.  368 ; 
Traders'  B'h  v,  Bradner,  43  id.  392 ;  Piatt  v.  Coman,  37  N. 
.  Y.  440,  443 ;  Brooks  v.  Ilaigh,  10  Ad.  &  El.  320 ;  Wilkmson 
V.  Oliveria^  1  Bing.  N.  C.  490 ;  Howlcmd  v.  Howland^  20 
Penn.  St.  303;  Smith  v.  Waism,  14  Vt.  332.)  The  order 
granting  plaintiff  costs  against  the  estate  was  clearly  right. 
(Code  of  Civil  Procedure,  §§  1836,  3246 ;  Harvey  v.  Kilman's 
Ecr.,  22  Wend.  571 ;  Fidd  v.  Field,  77  N.  Y.  296.)  The 
appeal  from  the  order  of  the  General  Term  affirming  the  order 
denying  defendants'  motion  for  a  new  trial  on  the  ground  of 
newly-discovered  evidence  will  not  be  entertained  by  this 
court.  (ScoviUe  v.  Zandon,  50  N.  Y.  686 ;  Lavyrence  v.  Ely, 
33  id.  42  ;  Bedell  v.  Chase,  34  id.  386 ;  Tracy  v.  AUniayer, 
46.  id.  598 ;  DaZryrrvple  v.  Harmam,  54  id.  664 ;  Daily  v. 
Graham,  48  id.  658 ;  Uarris  v.  BiirdeU,  73  id.  136.) 

RuGER,  Ch.  J.  This  action  was  originally  brought  by  John 
Meltzer  and  Gottfried  Meltzer,  composing  the  firm  Meltzer 
Bros.,  upon  a  note  for  $1,000  given  February  21,  1871,  by 
Nicholas  Doll,  defendant's  testator,  to  Meltzer  Bros.,  payable 
three  months  after  date. 

After  issue  joined  John  Meltzer  died,  and  the  action  was 
continued  by  Gottfried  as  surviving  partner ;  he  also  died,  and 
the  present  plaintiff,  his  executor,  was  then  substituted  as 
plaintiff. 

The  answer  raised  but  two  defenses.  First  The  statute  of 
limitations,  and  second,  want  of  consideration  in  the  note, 
the  claiin  being  that  it  was  an  accommodation  note  merely. 

The  defense  of  the  statute  was  abandoned  on  the  trial  and  left, 
as  the  sole  issue  in  the  case,  the  question  of  want  of  consideration. 
Much  evidence  >vas  given  on  either  side  upon  this  question. 
The  plaintiffs  attempting  to  show  that  the  consideration  of  the 
note  was  an  agreement  on  the  part  of  the  plaintiffs  to  take  np 
and  suspend  prosecution  for  three  months  upon  a  note  for 
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$1,000  then  held  by  them  against  one  George  Merkle,  falling 
due  Febrnarj  24,  1871.  It  appeared  that  George  Merkle  had 
shortly  before  become  an  involuntary  bankrupt,  and  was  then 
being  prosecuted  by  some  of  his  creditors.  These  facts  if 
established  would  have  furnished  a  good  consideration  for  the 
note  in  suit.  {Cary  v.  WhiUy  52  N.  Y.  138 ;  Pratt  v.  Com>cm^ 
37  id.  440 ;  The  Mechanics  <&  Farmeri  Rk  v.  TFiawon,  42  id. 
438.)  The  defendants  gave  evidence  tending  to  controvert  this 
evidence  of  the  plaintiff,  and  to  show  that  the  note  sued  upon 
wafi  given  by  defendants'  testator  to  Meltzer  Bros,  as  an  accom- 
modation note.  The  jury  upon  this  conflicting  evidence  could 
well  have  found  for  either  of  the  parties.  They  seemed  to 
have  placed  the  greatest  reliance  upon  the  plaintiff's  evidence, 
as  they  had  the  right  to  do,  and  we  cannot  disturb  their  ver- 
dict The  judgment  and  order  denying  a  motion  for  a  new 
trial  upon  the  minulies  must  be  affirmed  unless  there  was  some 
error  committed  on  the  trial  to  which  exception  was  taken. 
Upon  the  trial  there  was  exhibited  by  plaintiff's  counsel  to  one 
Philip  Merkle,  on  his  cross-examination,  a  bill  of  sale,  dated 
January  14,  1871,  from  George  Merkle  to  Philip  Merkle  of  four 
hundr^  tons  of  coal  located  at  the  comer  of  Lorimer  and 
Montrose  avenues  in  Brooklyn,  and  purporting  to  be  for  a  con- 
sideration of  $3,500,  and  he  was  asked  if  that  was  made  to 
him  2  This  was  objected  to  by  the  defendants  aa  irrelevant  and 
impertinent.  The  objection  was  overruled  and  the  defendant 
excepted.  He  answered  that  it  was.  The  bill  of  sale  was  then 
offered  in  evidence.  This  was  objected  to  by  defendant  as 
irrelevant  and  impertinent.  The  court  overruled  the  objection 
and  defendants  excepted.  Immediately  following  this  the 
plaintiff  produced  a  chattel  mortgage  from  Philip  Merkle,  the 
witness,  to  defendants'  testator,  Nicholas  Doll,  for  $5,000,  dated 
January  16,  1871,  and  purporting  to  cover  the  personal  prop- 
erty, aside  from  the  above  coal,  on  the  premises,  at  the  corner 
of  Lorimer  and  Montrose  avenues  in  Brooklyn,  and  apparently 
being  the  property  formerly  used  in  carrying  on  the  coal  busi- 
ness at  that  locality  by  George  Merkle,  and  after  proving  the 
same  by  the  witness  under  objection  offered  it  in  evidence. 
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The  defendants  objected  to  its  admissibility  upon  the  ground 
that  it  was  irrelevaDt  and  immaterial.  The  court  overruled 
the  objection  and  the  defendants  excepted.  These  exceptions 
are  now  urged  to  procure  a  reversal  of  the  judgment.  We  do 
not  think  they  were  well  taken.  It  was  competent  for  the 
plaintiff  to  show  an  intent  or  motive  on  the  part  of  the  witness 
in  testifying  as  he  did  on  the  trial  which  might  affect  his 
credibility  before  the  jury.  The  fact  that  he  became  the 
vendee  of  his  father  for  a  large  amount  of  property  on  the  eve 
of  the  latter's  bankruptcy,  and  immediately  thereafter  became 
the  debtor  of  the  defendants'  testator  for  a  large  BU19,  might 
well  tend  to  show  an  interest  in  defeating  the  collection  of  the 
note  in  question  from  Doll's  estate,  inasmuch  as  it  would  in- 
crease the  claims  of  that  estate  upon  the  estate  of  George 
Merkle.  We  think  also  that  the  evidence  was  admissible  upon 
the  ground  that  it  was  competent  for  the  plaintiff  to  show  the 
situation  and  relation  of  the  parties  as  bearing  upon  the  ques- 
tion, whether  Doll,  under  all  of  the  circumstances,  had. such 
an  interest  in  Merkle's  pecuniary  condition  as  woald  naturally 
induce  him  to  give  his  own  note  for  the  debt  of  Merkle. 

The  issue,  which  was  sharply  contested,  was  whether  the 
note  sued  upon  was  given  forMeltzer  Bros',  accommodation,  or 
to  induce  the  Meltzers  to  refrain  from  a  prosecution  of 
Merkle  while  he  was  embarrassed  by  a  hostile  proceeding  in 
bankruptcy?  Would  such  a  prosecution  threaten  to  in- 
volve the  interest  of  Doll  to  such  an  extent  that  he 
would  be  likely  to  incur  some  liability  in  order  to  induce 
the  Meltzer  Bros,  not  to  join  in  that  proceeding?  It  was 
in  proof  that  one  of  the  alleged  acts  of  bankruptcy  commit- 
ted by  George  Merkle  was  the  giving  of  a  chattel  mortgage 
to  Nicholas  Doll,  which  was  claimed  to  be  an  illegal  pref- 
erence. We  think  the  evidence  in  question  legitimately 
here  strongly  upon  the  probabilities  of  the  theory  supported 
by  the  plaintiff's  evidence,  and  was  properly  received. 

The  defendant  put  in  evidence  a  deposition  by  John  Meltzer, 
'One  of  the  firm  of  Meltzer  Bros.,  made  before  a  register  in 
.bankruptcy,  with  a  view  of  proving  a  debt  in  bankruptcy 


1883.]  Meltzeb  v.  Doll  et  al.  371 

Opinion  of  the  Cooit,  per  Ruoeb,  X)h.  J. 

against  Greoi^e  Merkle,  purporting  in  the  body  thereof  to  have 
been  sworn  to  on  the  13th  day  of  March,  1871,  bat  certified 
by  the  register  to  be  re-sworn  to  on  the  13th  day  of  June, 
1871.  The  portion  of  this  deposition  which  it  is  material 
to  the  inquiry  under  discussion  to  consider  is  as  follows: 
"On  the  13th  day  of  March,  A.  D.,  before  me  came 
John  Meltzer  and  G.  Meltzer,  of  the  firm  of  Meltzer  Bros., 
in  the  county  of  Kings  and  State  of  New  York,  and  made 
oath,  and  says  *  that  the  said  George  Merkle,  the  person 
against  whom  a  petition  for  adjudication  of  bankruptcy  has 
been  filed,  at  and  before  the  tiling  of  the  said  petition  was  and 
still  is  justly  and  truly  indebted  to  this  deponent  in  the  sum  of 
$1,000  for  money  loaned,  for  which  he  gave  his  note,  payable 
on  the  24:th.day  of  February,  1871  (copy  hereunto  annexed), 
and  original  shown,  marked  D.  C.  W.  Said  money  was  loaned 
by  us  on  November  21,  1870,  for  which  said  sum  of  $1,000,  or 
any  part  thereof,  this  deponent  says  that  he  has  not,  nor  has 
any  person  by  his  order  or  to  this  deponent's  knowledge  or 
belief,  for  his  use,  had  or  received  any  manner  of  satisfaction 
or  security  whatever."  The  formal  facts  of  a  proof  of  debt 
followed,  after  which  the  deoosition  is  signed  and  certified  aa 
follows : 

«  JOHN  MELTZEK,  Deposing  Creditor. 

"  Subscribed  and  sworn  to  before  me, 

"  D.  C.  WiNSLow,  Eegister  in  Bankruptcy* 

"Re-sworn  June  5,  1871. 

"  D.  0.  WmsLow,  Reg." 

Attached  to  this  deposition  is  a  copy  of  a  note  dated  No- 
vember 21,  1870,  for  $1,000,  payable  three  months  after  date 
to  Meltzer  Bros.,  and  signed  Geo.  Merkle.  The  introduction 
of  this  deposition  closed  the  evidence,  and  thereupon  the  de« 
fendants  asked  the  court  to  dismiss  the  complaint  on  the  ground 
that,  "  before  the  three  months  expired  on  which  they  claim 
the  note  in  suit  was  given,  the  plaintiff  proved  the  note  of 
Merkle  in  bankruptcy,  therefore  it  was  a  failure  of  considera- 
tion." This  motion  the  court  denied,  and  the  defendants  ex- 
cepted.    We  think  the  defendants  were  not  entitled  to  the  rul- 
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ing  asked  for.  While  it  was  competent  for  one  member  of  a 
firm,  on  behalf  of  the  firm,  to  prove  a  debt  iu  bankruptcy  due 
to  the  firm,  yet  in  order  to  make  it  conclusively  appear  to  be 
the  debt  of  the  firm,  the  deposition  should  so  state.  When  such 
a  deposition  is  made  by  one  person,  and  he  states  the  debt  to 
be  due  to  himself  individually,  we  know  of  no  rule  of  construc- 
tion by  which  we  can  be  required  to  hold  that  he  has  proved 
a  firm  debt.  This  deposition  must  be  held  to  be  the  act  of 
John  Meltzer  alone,  and  where  the  word  "  deponent "  is  used 
in  it  to  refer  to  the  person,  and  to  that  person  alone,  who 
makes  the  deposition.  If  this  note  which  John  Meltzer  testi* 
fied  was  due  to  himself  individually,  and  that  he  had  no  man- 
ner of  security  therefor,  can  here  be  assumed  to  be  the  note 
of  similar  date  and  amount  which  was  shown  to  have  been  at 
one  time  held  by  Meltzer  Bros.,  and  for  which  they  .probably 
did  hold  some  security,  or  if  we  are  bound  to  assume  that  there 
had  been  no  arrangement  made  between  Doll  and  the  Meltzer 
Bros,  by  which  John  became  the  individual  owner  of  the  orig- 
inal Merkle  note,  it  would  present  very  strong  evidence  for  the 
consideration  of  the  jury  upon  the  question  as  to  whether  the 
Doll  note  was  given  as  an  accommodation  note  or  not,  and 
also  upon  the  incidental  issue  as  to  whether  the  Doll  note  was 
given  to  secure  the  payment  of  the  Merkle  note  to  the  Meltzer 
Bros.  The  jury  had  this  evidence  before  them,  presumably 
gave  it  such  weight  as  they  thought  it  entitled  to,  and  for 
some  reason  found  a  verdict  against  the  defendants'  thooiy  of 
the  transaction.  Their  verdict  might  properly  have  been 
placed  upon  the  gronnd  that  the  two  notes  were  not  identical, 
and  perhaps  upon  the  ground  that  the  note  had  by  some  ar- 
rangement become  the  property  of  John  Meltzer.  There  is 
no  method  by  which  we  can  determine  the  theory  upon  which 
they  based  their  verdict. 

We  cannot  assume,  upon  the  facts  shown  by  this  record,  that 
the  note,  to  extend  payment  of  which  the  note  in  suit  was 
given,  is  the  same  note  described  in  John  Meltzer's  deposition 
in  bankruptcy  as  belonging  to  him,  nor,  but  that  John  Melt- 
zer had  become  the  lawful  owner  of  the  Merkle  note.   It  is  not 
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even  impossible  bat  that  two  notes  for  the  same  amount  were 
given  by  George  Merkle  to  the  Meltzer  Brothers  on  the  same 
day.  No  evidence  was  given  from  which  we  are  precluded 
from  drawing  such  an  inference,  if  necessary  to  support  this 
judgment.  These  facts  do  not  present  a  question  of  law  such 
alone  as  it  is  the  province  of  this  court  to  consider. 

No  estoppel  as  against  the  representatives  of  ^  the  Meltzer 
Bros,  in  favor  of  the  defendants  here,  is  worked  by  the  fact 
that  John  Meltzer  proved  in  bankruptcy  as  his  own  debt  a 
note  once  held  by  the  firm  against  George  Merkle. 

The  eayparte  proof  in  bankruptcy  is  not  such  an  adjudica- 
tion as  to  the  existence  of  a  fact  as  to  legally  preclude  the  per- 
son making  it  from  afterward  explaining  or  contradicting  the 
statement  therein  contained,  especially  as  against  one  who  was 
not  in  a  legal  sense  a  party  to  that  proceeding.  It  is  of  the 
essence  of  an  estoppel  by  adjudication  that  it  should  be  mutual. 

Second.  It  would  seem  from  the  fact  that  this  deposition  was 
re-sworn  to  on  the  5th  day  of  June,  1871,  more  than  three 
months  after  the  agreement  to  forbear,  that  the  former  verifi- 
cation, if  any  was  made,  was  defective.  It  would  necessarily 
follow  from  this  fact  that  no  valid  proceeding  had  been  taken 
by  the  Meltzers  upon  their  note  within  the  three  months  delay 
agreed  upon  between  Doll  and  the  Meltzers. 

Third.  We  are  further  of  the  opinion  that  the  proof  of 
the  debt  in  bankruptcy  by  the  Meltzer  Bros,  would  not  have 
been  such  a  proceeding  upon  the  note  in  question  as  would 
have  been  a  breach  of  their  agreement  with  Doll  to  forbear 
prosecution  of  the  Merkle  note ;  such  a  proceeding,  being  for 
the  benefit  of  Doll  alone,  we  might  well  presume,  was  taken  at 
his  request. 

The  questions  discnssed  cover  all  of  the  exceptions  taken  on 
the  trial,  and  the  views  we  entertain  of  them  lead  to  a£Srmance 
of  the  judgment,  and  the  order  denying  the  motion  for- a  new 
trial  upon  the  minutes. 

The  appeal  from  the  order  denying  the  defendants'  motion 
for  a  new  trial  upon  newly-discovered  evidence  should  be  dis- 
missed. 
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We  have  repeatedly  held  that  such  an  order  is  not  appeal- 
able. 

An  appeal  was  also  taken  by  the  defendant  from  an  order 
imposing  costs  in  the  action  upon  the  estate  of  his  testator. 
This  order  was  granted  under  sections  1835  and  1836  of  the 
Code  of  Civil  Procedore  for  the  reason  that  the  defendants  had 
refused  to  refer  the  claim.  Two  objections  were  made  to 
this  order. 

JFir^.  It  is  said  that  the  evidence  did  not  establish  an  offer 
and  refusal  to  refer.  We  have  examined  the  affidavits  used  on 
the  motion,  and  think  that  not  only  as  to  the  fact  of  an  offer 
and  refusal  to  refer,  but  as  to  the  form  of  the  offer,  they  tended 
to  establish  all  that  the  law  required.  It  is  true  that  the  de- 
fendants' affidavits  controverted  the  fact  as  to  an  offer  and  re- 
fusal, but  this  made  simply  a  question  of  fact  which  the 
Special  Term  have  decided,  and  their  decision  is  conclusive 
upon  us. 

Second.  The  order  in  this  case  exempts  the  executor  from  the 
payment  of  costs  personally,  and  he  is  not,  therefore,  injured 
and  cannot  be  heard  to  complain  of  the  absence  of  the  certificate 
of  the  judge  or  referee  who  tried  the  case. 

The  order  should  be  afBrmed. 

All  concur. 

Judgment  and  order  accordingly. 


HERiiAJsr  Yeedeb,   Appellant,  v.   John  L.    Judson  et  al., 

Eespondents. 

In  an  action  brought  bj  plaintiff  as  creditor  of  a  manufacturing  cor- 
poration, on  belialf  of  himself  and  other  creditors,  against  the  stock- 
holders, to  enforce  the  liability  imposed  by  the  General  Manufacturing 
Act  (§  12,  chap.  40,  Laws  of  1848)  upon  stockholders,  a  judgment 
was  entered  authorizing  and  directing  the  county  treasurer  to  docket 
judgments  against  the  stockholders  for  the  maximum  amount  of  their 
possible  liability,  and  to  collect  thereon,  by  execution,  enough  to  pay 
the  claims  of  creditors,  as  proved,  and  their  costs,  and  out  of  the 
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paymentB  to  him  to  retain  hia  lawful  commiBBions,  and  distribute 
the  residue  to  those  entitled.  The  oommissions  of  the  county  treasurer 
were  stated  in  plaintiff's  bill  of  costs,  and  taxed  as  an  item  of  disburse- 
ments. Hdd  error  ;  that  the  county  treasurer  was  authorized  in  issuing 
executions,  for  the  purpose  of  providing  enough  to>  pay  creditors,  to  in- 
clude his  oommissions  and  they  were  not  properly  chargeable  as  plaint- 
lS*s  disbursements. 
Certain  of  the  papers  in  the  case  were  printed  upon  the  request  of  the 
attorneys  for  some  of  the  defendants  and  by  direction  of  the  referee,  the 
expense  was  taxed  as  an  item  of  disbursements.   Held  error. 

(Argued  January  80, 1888 ;  decided  February  9,  1888.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Oonrty  in  the  third  judicial  department,  made  September  22/ 
1S82,  which  reversed  an  order  of  Special  Term  denying  a 
motion  for  re-taxation  of  plaintifPs  costs  herein  and  the  dis- 
allowance of  certain  items  taxed  as  disbursements. 

This  action  was  brought  by  plaintiff  as  creditor  of  the  Roches- 
ter Iron  Manufacturing  Oompany,  a  corporation  organized 
xmder  the  General  Manufacturing  Act,  on  his  own  behalf  and 
that  of  other  creditors  choosing  to  come  in,  against  the  stock- 
holders of  said  corporation,  to  enforce  the  liability  for  the  debt 
of  said  corporation  imposed  upon  stockholders  where  the 
:whole  capital  stock  has  not  been  paid  in. 

The  facts  so  far  as  material  are  stated  in  the  opinion. 

Edward  C.  James  for  appellant.  Plaintiff  was  entitled  to 
include  in  his  taxable  disbursements  the  fees  of  the  county 
treasurer.  (Code  of  Civ.  Pra,  §§  8256,  1795,  745,  3821 ; 
Laws  of  1877,  chap.  436,  §  5,  p.  494 ;  Matter  of  li.  R.  Co., 
7  Abb.  N.  0.  408 ;  Beekwith  v.  Ca/rroU,  56  Ala.  12;  Hutch- 
inaon  v.  Samptofitj  1  Mont.  39.)  Although  the  request  to 
print  the  papers  was  verbal  the  expense  was  properly  included 
in  the  bill  of  costs.  {Jewett  v.  AJbam^y  City  B*h,  Clark,  241 ; 
Banks  v.  Am.  Tract  Society^  4  Sandf .  Ch.  438  ;  Staples  v. 
Parker  J  41  Barb.  648 ;  Ballou  v.  Parsons,  65  K  Y.  673 ; 
Livingstone  v.  Oidney,  25  How.  Pr.  1 ;  Coming  v.  Cooper,  7 
Paige,  787 ;  52  N.  T.  261.) 
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Oeorge  F.  Yeoma/n,  for  respondents.  It  was  not  necessary 
to  order  a  retaxation.  The  disallowance  had  the  ^^  effect  of  a 
new  taxation."  (Code  of  Civ.  Pro.,  §  3265.)  The  dis- 
allowance of  $1,398,  for  county  treasurer's  fees,  was  right. 
They  were  not  a  disbursement  in  the  action.  (Code  of  Civ. 
Pro.,  §§  3256,  3321.) 

Bapallo,  J.  There  is  very  little  but  a  matter  of  form 
involved  in  this  appeal.  The  county  treasurer,  by  the  judg- 
ment,  which,  for  the  purposes  of  the  motion,  must  be  assumed 
to  be  the  law  of  this  case,  is  authorized  to  docket  judgments 
against  all  the  stockholders,  for  the  maximum  amount  of  their 
'possible  liability,  and  to  collect  thereon,  by  execution  against 
each  defendant  separately,  enough  to  satisfy  the  claims  of  the 
creditors  and  their  costs.  He  is  also  authorized  *out  of  his  pay- 
ments to  retain  his  lawful  commissions.  Consequently,  in 
issuing  his  executions,  he  would  be  entitled,  for  the  purpose 
of  providing  enough  to  pay  the  creditors,  to  include  therein 
the  commissions  thus  authorized  to  be  retained.  The  judg- 
ments he  was  authorized  to  docket  were  for  nearly  double  the 
sum  of  $133,475.22,  found  due  to  creditors.  He  was  author- 
ized to  collect  by  execution,  not  any  specific  sum,  but  enough 
to  pay  the  creditors,  with  costs  and  interest.  His  legal  com- 
missions were,  therefore,  a  proper  addition  to  be  made  to  the 
execution  to  be  issued  in  each  case. 

The  plaintiff  had  no  right  to  include  these  commissions  in 
his  bill  of  costs.  They  depended  on  the  amount  the  county 
treasurer  might  collect,  and  they  belonged  to  him,  to  be  taken 
out  of  the  money  which  might  come  into  his  hands.  There  is 
no  more  propriety  in  including  these  commissions  in  the 
plaintiff's  bill  of  posts  than  there  would  be  in  embracing 
therein  the  poundage  of  the  sheriff  on  the  anticipated  execu- 
tion. 

It  cannot  be  that  the  judgment  contemplated  the  taxation  of 
this  item  of  commissions  by  the  plaintiff  as  costs,  for  it  required 
the  treasurer,  after  retaining  his  own  commissions  out  of  his 
collections,  to  pay  the  taxed  costs  of  the  action,  and  of  the 
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creditors  who  had  proved  their  claims,  and  then  to  divide  the 
residue  among  the  creditors.  It  is  clear  the  commissions 
were  not  intended  to  be  included  in  the  bill  of  costs  of  the 
pkintifiPs  attorney.  We  think,  therefore,  that  the  court  at 
General  Term  decided  correctly  in  excluding  these  commis- 
sions from  the  plaintiff's  bill  of  costs.  We  feel  constrained 
also  to  sustain  the  decision  of  the  General  Term  as  to  the 
items  of  disbursements  for  printing  the  referee's  report,  opin- 
ion, the  interlocutory  and  final  judgment,  disallowed  by  them. 
This  printing,  it  was  claimed,  was  requested  by  the  attorneys 
for  some  of  the  defendants,  and  directed  by  the  referee.  Such 
items  are  taxable  only  when  required  by  a  rule  of  the  court. 
(Code,  §  3256.) 

The  order  of  the  General  Term  should  be  affirmed,  with 
one  bill  of  costs  to  respondents. 

All  concur,  except  Danfobth,  J.,  taking  no  part. 

Order  affirmed. 


MioHABL  Hbssbbbo,  Appellant,  v.  Thomas  M.  Hiley,  Sheriff, 

etc.,  Kespondent. 

Under  the  provision  of  the  Code  of  Civil  Procedure  (§  1431),  providing  that 
where  an  action  is  brought  against  an  officer  or  one  acting  under  him,  to 
recover  a  chattel  levied  upon  by  attachment  or  execution,  or  to  recover 
damage  for  such  levy,  etc,  if  a  bond  indemnifying  the  officer  against  the 
levy  was  given,  the  obligors  may,  upon  application,  he  substituted  as 
parties  defendant,  it  is  not  requisite  in  order  to  authorise  the  substitution 
that  the  bond  should  have  been  given  prior  to  the  levy.  It  is  sufficient 
if  it  appears  that  it  was  given  upon  claim  being  made  by  plaintiff  to  the 
property  levied  upon. 

Upon  motion  for  such  substitution  the  plidntiff  may  not  be  heard  to  object 
that  notice  of  the  motion  was  not  served  upon  the  officer  who  made  the 
levy,  as  he  does  not  represent  that  officer. 

li  Menu  that  the  motion  being  made  for  the  benefit  of  the  officer  it  is  to  be 
presumed  that  he  has  notice ;  and,  when  he  does  not  object,  that  he  assents 
to  the  proceeding. 

The  effect  of  said  provision  is  to  make  the  obligors,  when  sub6titnted,liable 
in  place  of  the  officer  and  the  cause  of  action  is  thereupon  against  them. 

The  legislature  has  power  to  make  such  provision. 
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The  said  proviaion  indudes  the  liability  of  the  officer  for  acts  incidental  to 
the  levy  and  forming  part  of  the  transaction — for  instance,  the  ejecting 
of  the  plaintiff  from,  and  keeping  him  oat  of,  the  premises  wherein  the 
property  was  when  levied  upon. 

The  amount  claimed  in  sach  an  action  was  93»000;  the  nndertaking  was  for 
$1,000.  Held,  that  it  was  a  matter  in  the  discretion  of  the  coort  below 
whether  to  require  additional  security  and  that  the  difference  did  not 
authorize  a  refusal  of  a  motion  to  substitute  the  sureties. 

(Submitted  January  80.  1888 ;  decided  February  9, 1888.) 

Appsal  from  order  of  the  General  Term  of  the  Sapreme 
Court,  in  the  second  judicial  department,  entered  upon  an  order 
made  May  8, 1882,  which  affirmed  an  order  of  Special  Term, 
substituting  Gustavo  White,  Udolph  White  and  Leopold  Kleim 
as  defendants  in  this  action. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

John  H,  Clayton  for  appellant.  The  motion  papers  do  not 
disclose  facts  authorizing  the  order  of  substitution.  (Code  of 
Civil  Pro.,  §§  1421,  1422 ;  3  R.  S.  [5th  ed.]  54,  §  43.)  The 
bondsmen  will  only  be  held  to  the  strict  letter  of  their  under- 
taking.   {Palmer  v.  Fcley,  71  K  T.  109.) 

Eudclph  Sarrypter  for  respondent.  Plaintiff  could  elect  to 
sue  the  sheriff  alone,  or  jointly  with  the  indemnitors,  or  the  in- 
demnitors  alone,  on  the  theory  that  they  are  joint  tort  feasors 
with  the  sheriff.  {Herring  v.  Hoppock^  15  N.  Y.  409 ;  W^ber  v. 
Ferris,  37  How.  Pr.  102.) 

MiLLEB,  J.  This  action  was  brought  against  defendant,  the 
sheriff  of  Kings  county,  for  entering  plaintiff's  store  and  wrong- 
fully taking  away  and  converting  certain  personal  property, 
and  also  for  closing  said  store,  interrupting  plaintiff's  business 
and  injuring  his  credit,  and  damages  are  claimed  in  the  sum  of 
$2,000.  The  property  in  question  was  levied  upon  by  the 
sheriff  under  an  attachment  issued  in  favor  of  Gustave  White 
and  Simon  Oberf  elder,  against  one  Emanuel  Reichert^  and  there- 
upon a  bond  was  executed  on  behalf  of  the  plaintifb  in  the  at- 
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tachmeDt  salt,  to  indemnify  the  gheriS  against  any  loss  lie 
might  sustain  by  reason  of  the  levy  under  said  attachment, 
which  bond  was  in  the  sum  of  $1,000.  The  indemnitors  on 
said  bond  made  a  motion  to  be  substituted  in  the  place  and 
stead  of  the  sheriff,  under  section  1421  of  the  Code  of  Civil 
Procedure,  which  motion  was  granted,  and  on  appeal  the  Gen- 
eral Term  affirmed  the  order  and  the  plaintiff  herein  appeals 
to  this  court. 

The  provision  of  the  Code  referred  to  is  as  follows :  "  Where 
an  action  to  recover  a  chattel,  hereafter  levied  upon  by  virtue 
of  aji  execution,  or  a  warrant  of  attachment,  or  to  recover 
damages  by  reason  of  a  levy  upon,  detention,  or  sale  of  per- 
sonal property,  hereafter  made  by  virtue  of  an  execution,  or 
a  warrant  of  attachment,  is  brought  against  an  officer  or  against 
a  person  who  acted  by  his  command,  or  in  his  aid,  if  a  bond 
or  written  undertaking,  indemnifying  the  officer  against  the 
levy  or  other  act,  was  given,  in  behalf  of  the  judgment  cred- 
itor, or  the  plaintiff  in  the  warrant,  before  the  action  was  com- 
menced, the  pei'son  or  persons  who  gave  it,  or  the  survivors, 
if  one  or  more  are  dead,  may  apply  to  the  court  for  an  order 
to  substitute  the  applicants,  as  defendants  in  the  action,  in 
place  of  the  officer  or  of  the  person  so  acting  by  his  command 
or  his  aid."  The  appellant  claims  the  proceedings  were  de- 
fective on  various  grounds,  which  we  will  consider.  It  is  in- 
sisted that  the  section  of  the  Code  referred  to  requires  that  the  un- 
,  dertakmg  should  be  given  before  the  levy.  There  is  nothing 
in  the  section  cited  that  requires  this  specifically,  and  it  would 
seem  to  bb  sufficient  if  the  bond  was  executed  before  the  action 
was  commenced.  The  affidavit  of  the  attorney  for  the  plaint- 
iffs in  the  attachment  suit  shows  that  the  bond  was  given 
upon  a  claim  being  made  by  the  plaintiff  in  this  action,  to  the 
property  levied  upon,  and  we  think  this  was  sufficient  to  cover 
the  sheriff's  seizure,  as  the  bond  was  given  specially  to  indem- 
nify him  against  loss  by  reason  of  such  act. 

The  objection  that  notice  of  the  motion  was  not  given  to  the 
sheriff  personally  is  not  available  to  the  appellant.  He  does 
not  represent  the  sheriff  and  has  no  right  to  object  that  notice 
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was  not  served  on  him.  The  motion  being  made  for  the  ben- 
efit of  the  sheriff  the  presumption  is  he  has  knowledge  and  no- 
tice of  the  fact,  and  as  he  does  not  object,  that  he  assents  and 
approves  of  the  proceeding.  We  see  no  objections  to  the  forms 
of  the  acknowledgments  to  the  consents  of  the  petitioners,  and 
we  think  they  are  in  compliance  with  section  1422  of  the 
Code. 

We  think  it  cannot  be  maintained  there  is  no  cause  of  action 
against  the  signers  of  the  bond,  because  they  have  become  the 
bondsmen  of  the  sheriff  and  seek  to  be  substituted  in  his  place 
by  this  motion.  The  section  of  the  Code  referred  to  makes 
them  liable  as  parties  when  substituted  in  his  place.  There  is 
no  question,  as  to  the  power  of  the  legislature  to  make  such 
a  provision. 

There  is  no  force  in  the  position  that  the  provision  of  the  Code 
does  not  include  the  act  of  the  sheriff,  which  is  complained  of, 
in  ejecting  the  plaintiff  from  the  premises  in  question  and 
keeping  him  out  of  the  same.  The  levy  made  by  the  sheriff 
includes  the  consequences  which  follow  it.  There  was  but 
a  single  act  of  the  sheriff  in  levying  upon  the  goods,  and  results 
which  followed  it  were  a  part  of  that  act,  and  hence  it  was  but 
one  transaction. 

It  is  also  insisted  that  the  indemnitors  are  only  bound  in  the 
sum  of  $1,000,  while  the  action  is  to  recover  the  sum  of 
$2,000 ;  and  hence  the  bond  is  insufficient,  and  they  should  be 
compelled  to  furnish  additional  security.  This  was  a  matter 
in  the  discretion  of  the  court  below,  and  as  it  has  failed  to 
require  additional  security,  the  presumption  is  it  was  not 
deemed  essential.  It  may  be  added  that  it  does  not  distinctly 
appear  that  the  sum  named  in  the  bond  was  stated  so  specific- 
ally as  to  be  entirely  controlling. 

The  order  should  be  aflSrmed,  with  costs. 

All  concur. 

Order  affirmed. 
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Mary  J.  Adams,   Kespondent,  v,  Ajstemus  L.  Ada^is, 

Appellant. 

Plaintiff  having  commenced  an  action  against  defendant,  her  hasband,  for 
divorce  a  mneulo,  and  having  examined  a  witness  conditionally,  who  testi- 
fied to  the  acts  of  adultery  charged,  in  consideration  of  his  executing  to  her 
father,  for  her  benefit,  a  note  for  $1,000,  agreed  to  and  did  discon- 
tinue the  action  without  costs.  In  an  action  upon  the  note,  held,  that  it 
was  given  for  a  good  consideration  and  was  valid ;  that  the  transaction 
could  not  be  regarded  as  against  public  policy, 

(Argued  December  14,  1882 ;  decided  February  9, 1888.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  made  April  14, 1881, 
which  reversed  a  judgment  in  favor  of  defendant,  entered  on 
decision  of  the  court  on  trial  without  a  jury,  (Reported  below, 
24  Hun,  401.) 

This  action  was  brought  upon  a  promissory  note  dated  29th 
January,  1866,  for  $1,000,  executed  and  delivered  by  the  de- 
fendant to  Job  Gardner,  and  by  the  latter  transferred  to  the 
plaintiff. 

The  note  was  made  under  the  following  circumstances :  The 
pai-ties  to  this  action  intermarried  in  February,  1863,  and  lived 
together  as  husband  and  wife  until  April,  1865,  when  the 
plaintiff  left  the  defendant  and  commenced  an  action  against 
him  for  divorce  on  the  ground  of  his  adultery.  The  defendant 
answered,  denying  the  alleged  adultery,  and  issues  were  settled 
to  be  tried.  In  October,  1865,  a  witness,  who  was  examined 
conditionally  before  a  referee,  testified  to  acts  of  adultery  com- 
mitted by  the  defendant  as  charged  in  the  complaint  On  the 
29th  of  January,  1866,  that  action  was  discontinued,  and  the 
subject-matter  thereof  settled  without  costs  to  either  party, 
both  parties  and  the  attorneys  for  the  plaintiff  therein  signing 
a  stipulation  to  that  effect.  On  the  trial  of  this  action,  the 
court  found  that  the  discontinuance  was  in  pursuance  of  an 
agreement  between  the  parties,  that  in  consideration  of  defend- 
ant's giving  a  note  for  $1,000  for  plaintiff's  benefit  to  Gardner, 


382  Adams  v.  Adams.  [Feb., 

Statement  of  case. 

■  ■  III  . II.  I II  1. 1  I  ■   I  ■■ 

who  was  her  father,-  the  suit  should  be  so  discontinued,  and 
that  in  pursuance  of  the  agreement  the  note  in  suit  was  given. 

Frederick  Lansing  for  appellant.  The  parties  had  no  legal 
capacity  at  common  law  to  make  the  contract  of  which  the  note 
in  suit  formed  a  part.  (1  Blackst.  Com.  442 ;  Beach  v.  Beach^  2 
Hill,  260 ;  Marshall  v.  RvUan,  8  Term  K.  545 ;  2  B.  &  C. 
291 ;  Loorwis  v.  Buok^  56  N.  Y.  465 ;  Losee  v.  Ellis,  13  Hun, 
635 ;  P&rkins  v.  Perkins^  6  Q.  B.  531 ;  Winans  v.  Peebles,  32 
N.  Y.  423 ;  Van  Order  v.  Van  Order,  8  Hun,  316.)  There 
is  no  consideration  for  the  note  in  suit.  (Schouler  on  Husband 
and  Wife,  §§  110-111 ;  Marshall  v.  RuUan,  8  Term  R.  545 ; 
2  B.  &  C.  291;  WhiUaJe^  v.  Whittaker,  52  N.  Y.  368; 
Twmey  v.  Tumey,  4  Edw.  Ch.  666;  Anonymous,  5  Robt. 
611;  £elly  v.  Case,  18  Hun,  472.)  A  recovery  upon  it 
would  be  against  public  policy.  (  Van  Oi'der  v.  Van  Order ^ 
8  Hun,  315;  Copetand  v.  Boaz,  9  Baxter,  223;  Carson 
V.  Murray,  3  Paige,  488 ;  Florentine  v.  Wilson,  H.  &  D. 
Sup.  303 ;  Ooidd  v.  Ootdd,  29  How.  Pr.  458.) 

Zevi  H.  Brovm  for  respondent.  The  note  in  suit  was  given 
for  a  good  consideration  and  could  be  enforced  by  the  plaintiff. 
{^Shepherd  v.  Shepherd,  7  Johna  Oh.  57  ;  Runt  v.  Johison,  44 
N.  Y.  57 ;  NeufviUe  v.  Thompson,  3  Edw.  Ch.  92 ;  OoHickv. 
Garlick,  3  Paige,  440 ;  Foster  v.  Foster,  5  Hun,  557 ;  Doty 
V.  Baker,  11  id.  222  ;  Brooks  v.  Weaver,  3  Alb.  L.  J.  283 ; 
Rawson  v.  Pe^in.  R.  R.  Co.,  48  N.  Y:  212,  216 ;  Xelly  v. 
Campbell,  1  Keyes,  29 ;  Savage  v.  O'Neill  44  N.  Y.  298 ; 
Ridout  V.  Lewis,  1  Atk.  270 ;  Simm^ons  v,  McElwain,  26 
Barb.  419;  Lowrey  v.  Smith,  9  Hun,  514;  Reed  v.  Reed,  52 
N.  Y.  651 ;  Livingston  v.  Livingston,  2  Johns.  Ch.  637 ;  Gard- 
ner V.  Gardner,  22  Wend.  526;  10  Ves.  146-149;  Anderson 
V.  Anderson,  1  Edw.  Ch.  380 ;  Calkins  v.  Long,  22  Barb.  97- 
100,  note,  105-110 ;  Head  v.  Head,  3  Atk.  547;  WaUing- 
ford  v.  Alien,  10  Pet.  583-694 ;  CoUins  v.  ColZins,  80  N.  Y. 
12 ;  2  R.  S.  144,  §  39  ;  Code  of  Pro.,  §  114 ;  Code  of  Civil 
Pro.,  §  450 ;  Kirly  v.  Eirly,  1  Paige,  565 ;  Rogers  v.  Rogers^ 
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4  id.  616-518.)  When  transferred  and  delivered  by  the  payee 
to  the  plaintiff  it  became  her  separate  property.  {Armitagev, 
Pvl/oer,  37  N.  Y.  494 ;  Code  of  Pro.,  §  275 ;  Code  of  Civil 
Pro.,  §  1207 ;  54  N.  Y.  437-441 ;  Code  of  Pro.,  §§  144,  450  ; 
Adams  v.  Curtis^  4  Lans.  164 ;  Minier  v.  Minier^  id.  421 ; 
Perkins  v.  Perkins^  7  id.  10 ;  Howland  v.  Howland^  20  Hun, 
472 ;  Whitney  v.  Whitmsy^  49  Barb.  319 ;  Moore  v.  Moore^ 
47KY.467;  Wright  v.  TTrt^A^,  54  id.  437 ;  Wood  v.  Wood, 
83  id.  575  ;  18  Hun,  350.)  Inadequacy  of  consideration  alone, 
in  absence  of  fraud  or  warranty,  constitutes  no  defense,  tlie 
burden  was  on  defendant  to  show  an  entire  want  of  considera- 
tion in  or^er  to  avail  of  such  defense,  and  this  he  failed  to  do. 
(  Worth  V.  Case,  42  N.  Y.  362-370  ;  2  Hill,  606  ;  Giddinga  v. 
Giddingsy  51  Vt.  227-236 ;  Earl  v.  Peck,  64  N.  Y.  596-599 ; 
Calkins  v.  Long,  22  Barb.  101 ;  Story  on  Prom.  Notes,  §  50 ; 
Jerome  v.  Whitney,  7  Johns.  321 ;  Jackson  v.  Alexander, 
3  id.  584-493 ;  45  Vt.  487 ;  44  id.  410  ;  39  id.  315.)  There 
was  amply  sufficient  and  valuable  consideration  for  the  giv- 
ing the  note.  {Sykes  v.  Hoisted,  1  Sandf .  483  ;  2  Bishop  on 
Marriage  and  Divorce  [5th  ed.],  §  401,  notes  1,  2 ;  *  id., 
§§  568-571,  and  notes ;  5  B.  &  C.  375 ;  Collins  v.  CoUins,  80 
N.  Y.  1-12 ;  KendaU  v.  Kendall,  1  Barb.  Ch.  610  ;  Burr 
V.  Burr,  7  Hill,  207-212  ;  80  N.  Y.  11, 12 ;  Blake  v.  Bryant, 
55  id.  649 ;  12  Wend.  381 ;  3  Hill,  504 ;  59  N.  Y.  390- 
395  ;  72  id.  169  ;  28  id.  389-394;  Wilson  v.  Wilson,  1  H.  of 
L.  538 ;  S.  C,  5  id.  40  ;  Hohhs  v.  HaU,  1  Cox's  Ch.  Cases, 
445  ;  Phillips  v.  Myers,  82  111.  67  ;  25  Am.  Eep.  295.) 

'  Kafallo,  J.  On  the  trial  the  defendant  waive^  all  the  de- 
fenses set  up  in  his  answer,  except  that  of  want  of  consideration 
for  the  note  in  suit,  and  that  the  contract  of  which  it  was  a  part 
was  against  public  policy,  and  void.  Consequently  no  other 
points  are  before  us  on  this  appeal. 

We  think  the  consideration  for  the  note  was  ample.  The 
plaintiff  had  instituted  an  action  against  the  defendant  for 
divorce  a  vinculo,  on  the  ground  of  adultery,  and  had 
examined  one  witness  conditionally,  who  had  testified  to  the 
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acts  charged.  She  was  in  a  condition  to  apply  to  the  court  for 
alimony  and  counsel  fees,  and  had  she  prosecuted  her  action 
to  its  termination,  might  have  compelled  the  payment  of  per- 
manent alimony,  and  the  costs  and  expenses  of  the  action. 
In  consideration  of  the  giving  of  this  note,  she  discontinued 
this  action,  and  furnished  to  the  defendant  a  stipulation,  signed 
by  herself  and  her  attorneys,  by  which  they  stipulated  that  it 
be  discontinued,  without  costs.  She  also  condoned  the  adultery 
charged,  and  returned  to  live  with  the  defendant.  By  this 
arrangement  the  defendant  not  only  got  rid  of  the  pending 
action,  and  the  payment  of  costs  and  counsel  fees  therein,  and 
of  temporary  alimony,  but  by  the  condonation  the  plaintiff 
preeJuded  herself  from  bringing  a  new  action,  founded  upon 
the  adultery  of  which  she  had  given  proof.  These  were  sub- 
stantial benefits  to  the  defendant,  abundantly  sufScient  to 
support  the  note  which  he  gave  to  her  father,  for  her  use. 

We  are  unable  to  perceive  on  what  ground  the  arrangement 
can  be  regarded  as  against  public  policy.  It  tended  to  restore 
peace  and  harmony  between  husband  and  wife,  and  renew 
their  conjugal  relations.  Agreements  to  separate  have  been 
regarded  as  against  public  policy,  but  it  would  be  strangely 
inconsistent  if  the  same  policy'  should  condemn  agreements  to 
restore  marital  relations,  after  a  temporary  separation  had 
taken  place.     While  the  law  favors  the  settlement  of  contro- 

• 

versies  between  all  other  persons,  it  would  be  a  curious  policy 
which  should  forbid  husband  and  wife  to  compromise  their 
differences,  or  preclude  either  from  forgiving  a  wrong  com- 
mitted by  the  other. 

It  is  objected  by  the  appellant  that  the  settlement  was  not  a 
good  consideration,  because  it  was  not  final,  and'  the  case  of 
Kirby  v.  Kirby  (1  Paige,  565)  is  referred  to,  in  which  it  was 
held  that  a  settlement  of  a  divorce  suit  might  be  made 
between  husband  and  wife,  but  that  such  a  settlement  was  sub- 
ject to  the  supervision  of  the  court.  It  is  enough  to  say  that 
the  settlement  between  the  present  parties  has  stood,  and  the 
defendant  has  received  the  benefit  of  it.  Ko  application 
appears  ever  to  have  been  made  to  set  it  aside,  nor  is  any 
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thing  unfair  or  frandulent  alleged,  which  should  call  for  the 
interposition  of  the  court  to  disturb  it. 

The  order  of  the  General  Term  should  be  affirmed,  and 
judgment  absolute  rendered  against  the  appellant  on  his  stipu- 
lation. 

All  concur. 

Order  affirmed  and  judgment  accordingly. 


The  Pboplb,  ex  rel.  The  Habtford  Life  and  ANNtrnT  Iksub-  |  IfW^ 
ANCB  Company,  Appellant,  v.  Charles  G,  Faibman,  Ke-  '«S"^I 
spondent. 

• 

Where,  upon,  motion  for  a  peremptory  writ  of  mandamus,  the  defendant 
reads  affidavits  justifying  his  action,  and  controverting  the  allegations  of 
the  relator,  and  the  latter,  without  introducing  further  papers  or  asking 
for  an  alternative  writ,  proceeds  to  argument,  this  is  equivalent  to  a  de- 
murrer, and  he  cannot  complain  if  the  court  pass  upon  the  motion  instead 
of  ordering  an  alternative  writ. 

After  a  decision  denying  such  motion,  amotion  on  the  part  of  the  relator  to 
modify  the  order  so  as  to  permit  an  alternative  writ  to  issue  is  addressed 
to  the  discretion  of  the  court,  and  its  decision  thereon  is  not  reviewable 
here. 

(Argued  November  28,  1882 ;  decided  March  6,  1888.) 

Appeal  by  the  relator  from  an  order  of  the  General  Term 
of  the  Supreme  Court,  in  the  third  judicial  department,  made 
September  23,  1882,  which  affirmed  two  orders  of  Special  Term, 
one  of  which  denied  the  motion  of  the  relator  herein  for  a 
peremptory  mandamtiSj  and  the  other  denied  relator's  motion 
to  modify  or  amend  the  first  order  so  as  to  permit  an  alter- 
native writ  to  issue. 

LudUyw  Fowler  for  appellant.     If  there  was,  on  the  hearing 
of  the  original  motion  for  a  peremptory  mcmda/mus^  any  dis- 
puted issue  of  a  material  or  principal  fact,  it  was  error  to  deny 
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the  motion,  the  court  should  have  directed  an  alternative  mofida' 
mu8  80  as  to  try  such  issue  of  fact.  (Tapping's  Mandamus,  6, 
285-303 ;  3  Blackst.  Com.  Ill ;  Preface  to  Wycke's  N.  T.  Pr. 
[ed.  1794] ;  Graham's  Juris.  310 ;  Monell's  Pr.  [2d  ed.]  226  ; 
People^  ex  rel.  BuUardy  v.  Contracting  Boa/rdy  20  How.  Pr. 
206;  preliminary  note  to  article  4,  title  2,  chap.  16,  Throop's 
Code  Civil  Pro. ;  Tapping's  Mandamus,  303 ;  Graham's  Juris. 
311 ;  2  Crary'sN.  Y.  Pr.  64;  People,  ex  rd,  MoU,  v.  Sup'vrs 
of  Greene  Co.,  64  N".  Y.  600 ;  People^  ex  rel.  Waseon^  v.  Schuyler ^ 
69  id.  247 ;  People^  ex  rd.  Cogger^  v.  Sup^vrsy  2  Abb.  Pr.  [N. 
S.]  82,  83;  Expa/rte  JenmngSy  6  Cow.  518;  Bamety.  Col- 
lege of  Phyaicianay  7How.Pr.  293  ;  Com.B*ky.  CaruU  Gom^rSy 
10  Wend.  30-31 ;  Peoplcy  ex  rel.  Cogger y  v.  Svp^vrs  of  Schuy- 
lery  2  Abb.  Pr.  [N.  S.]  82 ;  Peqplcy  ex  rd.  Motty  v.  Sup^vrs  of 
Gfreene  Co.y  64  N.  Y.  600;  PeopleyCxreL  Waeaouy  v.  Schuyler y 
69  id.  247 ;  People^  ex  rd.  Henry y  v.  Noai/randy  46  id.  375.)  By 
proceeding  to  a  final  determination  of  the  relator's  ultimate 
right  on  a  contested  motion,  without  directing  an  alternative 
writ  to  issue,  the  court  below  virtually  and  in  conformity  to  the 
long-established  practice  on  like  motions,  must  have  decided  that 
there  were  no  principal  issues  of  fact  to  be  first  deteimined,  and 
that  relators'  right,  in  the  first  instance,  depended  solely  on  mat- 
ters of  law.  (Tapping's  Mandamus,  803 ;  Peoplcy  ex  rd.  Cog- 
ger y  V.  Sup^vrSy  2  Abb.  [N.  S.]  82 ;  Peoplcy  etc.y  v.  Brermany  39 
Barb.  522-589 ;  PeoplCy  etc.y  v.  Oree^iy  3  Hun,  208 ;  PeopUy  ex 
rd.  MoUy  V.  Sup'vrsof  Oreene  Co.y  64  N.  Y.  600 ;  Code  of  Civil 
Pro.,  §  2070.)  Because  the  relator  moved  the  peremptory 
writ,  it  did  not  thereby  abandon  the  right,  by  the  practice  in- 
dicated, to  have  the  alternative  writ  awarded.  {People  v. 
Svp^dty  73  N.  Y.  173.)  The  appellate  courts  review  applica- 
tions  of  this  sort  freely,  both  on  the  ground  of  error  of  law  and 
of  errors  in  the  exercise  of  the  discretion  in  the  court  below. 
{PeapUy  ex  rd.  Woeeoriy  v.  Schuyler y  69  N.  Y.  242.) 

a.  W.  PecTcka/m  for  respondent.  The  denial  of  the  motion 
in  this  proceeding,  made  by  the  relator,  after  the  denial  of  its 
motion  for  a  peremptory  writ,  was  proper.     (PeopUy  etc.y  v. 
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Sup^vra,  73  N.  Y.  173.)  The  original  order  refusing  the 
mcmdamtca  was  right.  {Pavl  v,  Virginia^  8  Wall.  168 ;  Doyle 
V.  C(mn  F.  Ins.  Co,,  94  U.  S.  535.) 

Sapallo,  J.,  The  reasons  assigned  in  the  opinion  of  the 
court  at  Special  Term,  for  denying  the  peremptory  writ  of 
Tnandarnus  there  applied  for,  were  in  our  judgment  quite  suffi- 
cient to  justify  the  conclusion  reaehed. 

The  relator  cannot  now  complain  that  the  court  passed  upon 
the  motion  for  a  peremptory  writ,  instead  of  awarding  an 
alternative  writ.  The  motion  was  for  a  peremptory  writ,  and 
it  does  not  appear  that  any  application  was  made  for  an  alter- 
native writ,  but  on  the  contrary,  that' after  the  respondent  had 
read  affidavits  in  justification  of  his  own  action,  and  contro- 
verting the  allegations  of  the  relator,  the  latter,  without  intro- 
ducing any  further  papers,  proceeded  to  argue  and  submit  his 
motion  for  a  peremptory  writ,  on  the  papers  then  before  the 
court,  in  the  face  of  the  rule  declared  in  People  v.  Supervisors 
(73  K.  Y.  173),  that  such  a  course  is  equivalent  to  a  demurrer 
to  the  facts  set  up  by  the  respondent. 

The  order  denying  the  motion  for  a  peremptory  writ  should 
cx>nsequently  be  affirmed. 

After  the  decision  of  that  motion,  the  relator  made  a  further 
motion  to  modify  the  order  thereon,  so  as  to  permit  an  alternar 
tive  writ  to  issue.  This  last  motion  was  addressed  to  the  dis- 
cretion of  the  court,  and  its  decision  thereon  is  not  reviewable 
here. 

The  appeal  from  this  last  order  should  be  dismissed,  with 
costs  of  one  appeal. 

All  concur. 

Ordered  accordingly. 
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Geobge,  YoukG)  Bespoudent,  v.  Hobaoe  K.  Thubbes  et  al., 

Appellants. 

H.,  who  was  the  consignee  and  agent  of  a  manofactaring  corporation  for  the 
sale  of  its  manufactureSi  under  an  agreement  by  whi6h  he  was  to  make 
advances  to  the  company  on  goods  consigned,  and  reimburse  himself  out 
of  proceeds  of  sales,  sold  certain  of  the  goods  to  defendant  in  his  own 
name,  upon  which  he  had  made  advances  to  more  tlian  their  value.  In 
an  action  to  recover  the  purcb^se^price,  defendants  sought  to  set  off  an  I 

account  against  the  company,  which  had  become  insolvent,  for  goods 
sold  by  them  to  it.    HeUd^  that  defendants  were  not  entitled  to  the*  set-off. 

After  defendants  had  sold  to  the  corporation  a  portion  of  the  goods  for  ! 

which  the  set-off  was  claimed  they  requested  H.  to  consent  that  the  pur- 
chases of  the  company  be  -charged  to  his  account ;  this  he  refused,  but 
stated  that  when  defendants'  account  should  fall  due,  he  would  accept 
the  company's  draft  for  the  amount.  Hdd,  that  this  could  not  be  con- 
strued as  an  agreement  to  allow  the  set-off ;  that  it  was  simply  a  volun- 
tary promise  to  accept,  and  if  enforceable  on  the  ground  tliat  goods  were 
delivered  on  the  faith  of  it,  could  be  enforced  only  according  to  its  terms, 
and  as  defendants  never  obtained  or  attempted  to  obtain  such  a  draft, 
defendants  had  acquired  no  rights  under  it. 

(Argued  December  18,  1882  ;  decided  March  6,  1888.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  made  the  first  Tues- 
day of  May,  1881,  which  reversed  a  judgment  in  favor  of 
plaintiff,  entered  upon  the  report  of  a  referee,  and  granted  a 
new  trial. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

jE  Countryma/n  for  appellants.  By  his  agreement  with  the 
corporation  Hermance  was  clearly  constituted  at  least  the 
general  agent  of  the  glass  works,  for  the  sale  of  its  manufac- 
tures, and  his  sales  of  goods  to  the  defendants  were  the  sales  of 
the  corporation.  {J^rey  v.  Bigelow^  13  Wend.  518,  622 ; 
Anderson  v.  Coordey^  21  id.  279 ;  Ferguson  v.  HcmUUon^  35 
Barb.  427,  441,  442 ;  Story  on  Agency,  §§  17-19.)  It  is  not 
material  whether  the  sales  of  the  agent  were  made  in  his  own 
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name  or  i^  the  name  of  the  company.  In  either  event,  and 
whether  the  principal  was  known  or  unknown  to  «the  pur- 
chasers, the  corporation  was  responsible  for  and  oould  enforce 
the  sales  made  bj  its  authorized  agent.  {NiooU  v.  Biurke^  78 
N.  Y,  680;  EiU  v.  MiOer,  76  id.  33 ;  Beardsley  v.  DunOey, 
69  id.  577;  Briggs  v.  Pa/rtHdge,  64  id.  358,  362;  Indiana- 
fiolis^  etc.,,  JR.  B.  Oo.  v.  Tyng^  63  id.  655 ;  Colemom,  v.  FirBt 
Nat.  B*k^  53  id.  388.)  The  agent  also  had  authority  to  sell  on 
credit.  {Lelamd  v.  Douglas^  1  Wend.  490 ;  Van,  AUen  v. 
Vanderpodj  6  Johns.  69 ;  Stoiy  on  Agency,  §  60 ;  1  Ohitty 
on  Contracts  [11th  Am.  ed.],  295.)  PlaintiflPs  position,  there- 
fore, is  no  better  than  that  of  Hermance.  {Barlow  v.  Myers, 
64  K  Y.  41;  Davidson  v.  Alfero,  16  Hun,  353 ;  S.  C,  80 
K.  Y.  660.)  The  fact  that  defendants  charged  their  sales  to 
Hermance  does  not  conclude  them.  {Simft  v.  Pierce^  13  Allen, 
136,  137 ;  Oardin&r  v.  HopTcms,  5  Wend.  23,  24 ;  Walker  v. 
Richards,  41  N.  H.  388 ;  Hogan  v.  Bea/rden,  36  Tenn.  48 ; 
Chaifwpion  v.  Doiy,  31  Wis.  190.)  Equity  requires  that  cross- 
demands  be  set  off  against  each  other  if,  from  the  nature  of  the 
claim,  or  the  situation  of  the  parties,  justice  cannot  otherwise 
be  done.  {Smith  v.  Fdton,  43  N.  Y.  419,  422,  423  ;  Lmdsay 
V.  Jackson,  2  Paige,  581;  SrwUh  v.  Fox,  48  N.  Y.  674; 
Da/oidson  v.  Alfa/rod,  16  Hun,  353';  S.  C,  80  N.  Y.  660.) 
By  mutual  credit,  in  the  sense  in  which  the  terms  are  here 
used,  we  are  to  understand  a  knowledge  on  both  sides  of  an 
existing  debt  due  to  one  party  and  a  credit  by  the  other  party 
founded  on  and  trusting  to  such  debt,  as  a  means  of  discharg- 
ing it.  (2  Story's  Eq.  Jur.,  §1435;  Mo  parte  PrescoU,  1 
Atk.  230;  Eamkey  v.  Smith,  8  D.  &  F.  507,  note.)  A 
court  of  law  could  not  formerly  set  off  independent  debts 
against  each  other ;  but  a  court  of  equity  would  not  hesitate 
to  do  so,  upon  the  ground  either  of  the  presumed  intention  of 
the  parties,  or  of  what  is  called  a  natural  equity.  (2  Story's 
Eq.  Jur.,  §§  1435,  1436 ;  Uphm  v.  Wymam,,  7  Allen,  499 ; 
Sohiefflin  v.  Hawkins,  1  Daly,  289 ;  Receiver  v.  Paterson  Ins. 
Co.,  23  N.  J.  Law,  283.)  A  joint  debt  may  in  equity  (con- 
trary to  the  rule  at  law)  be  set  off  against  a  separate  debt,  where 
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there  is  a  clear  Beries  of  transactions  establishing  that  there  was 
a  joint  credit  given  on  accoont  of  the  separate  debts,  or  nnder 
any  special  circumstances  that  may  occur  creating  an  equity. 
(2  Story's  Eq.  Jur.,  §§  1437,  1437&  /  Simpson  v.  Ewrt,  14 
Johns.  64 ;  Spurr  v.  Snyder,  36  Conn.  172 ;  Blake  v.  Zcmgdonj 
19  Vem.  486 ;  VuUiomy  v.  Noble,  3  Merivale,  693 ;  MarahaU 
V.  Cooper,  43  Ind.  47;  Jeffries  v.  Evans,  6  B.  Monr.  [Ky.] 
119 ;  Brewer  v.  Noi'cross,  17  N.  J.  Eq.  219 ;  Ba/rher  v. 
Spericer,  11  Paige,  617.) 

ChmUs  A.  Fowler  for  respondent. 

Bafallo,  J.  The  plaintiff,  as  assignee  of  Jacob  Hermance, 
brought  this  action  to  recover  of  the  defendants  the  price  of 
certain  glassware  sold  to  them  by  Hermance.  The  defendants 
claim  to  set  off  against  the  plaintiff's  demand  an  indebtedness 
of  an  incorporated  company  known  as  the  Ellenville  Glass 
Works,  to  the  defendants,  for  goods  sold  by  them  to  that  com- 
pany. The  grounds  upon  which  the  defendants  claimed  this 
set  off  were  that  Hermance  was  the  consignee  and  sole  agent 
of  the  Ellenville  glass  works,  for  the  sale  of  its  wares,  and  that 
the  goods  sold  to  the  defendants  by  him,  were  sold  as  such 
agent  and  consignee ;  that  the  company  had  become  insolvent, 
and  that  under  the  circumstances  the  defendants  should  in 
equity  be  allowed  to  set  off  their  claim  for  goods  sold  to  the 
company,  against  the  bill  of  goods  sold  to  them  by  Hermance 
as  the  agent  of  the  company. 

They  further  claimed  that  after  a  part  of  the  goods  sold  by 
them  to  the  company  had  been  delivered,  and  when  the  com- 
pany applied  to  make  further  purchases,  Hermance  agreed 
with  them  that  their  sales  to  the  company  should  be  credited 
upon  his  bill  against  them. 

The  facts  proved  and  found  do  not  sustain  these  claims. 
It  is  established  by  the  evidence  and  findings,  that  Hermance 
was  the  consignee  and  agent  of  the  company  for  the  sale  of  its 
wares,  but  it  also  appears  that  he  became  such  agent  and  con- 
signee under  an  arrangement  by  which  he  was  to  make  ad- 
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Vances  to  the  company  on  the  goods  consigned  to  himj  and  to 
reimburse  himseK  these  advances  out  of  the  proceeds  of  the 
sales.  That  under  this  arrangement  he  made  advances  exceed- 
ing the  value  of  the  goods  consigned,  and  sold  the  goods  in  his 
own  name.  He  was  consequently  not  simply  the  agent  of  the 
company,  but  he  had  an  interest  of  his  own  in  the  proceeds  of 
the  sales,  and  there  would  be  no  equity  in  allowing  his  vendees 
to  retain  out  of  the  proceeds  of  the  goods  thus  consigned  to 
and  sold  by  him,  and  upon  which  he  had  a  right  to  rely  for 
the  reimbursement  of  his  advances,  independent  claims  which 
his  vendees  might  have  against  his  consignors. 

The  allegation  that  Hermance  agreed  that  the  purchases  of 
the  company  might  be  credited  to  the  defendants  on  his  account 
against  them  is  not  sustained.  The  evidence  in  support  of 
this  allegation  consists  wholly  of  written  correspondence  be- 
tween the  parties,  which  is  set  forth  in  the  findings  of  the 
referee.  From  the  correspondence  it  appears  in  substance  that 
after  the  defendants  had  sold  to  the  company  a  portion  of  the 
goods  for  which  an  offset  is  now  claimed,  they  wrote  to  Her- 
mance, requesting  his  consent  that  the  purchases  of  the  com- 
pany be  charged  to  his  account,  and  that  he  refused  such 
consent,  but  at  the  same  time  stated  that  when  the  defend- 
ants' account  should  fall  due,  he  would  accept  the  company's 
draft  for  it.  This  promise  the  referee,  before  whom  this 
action  was  tried,  construed  as  an  agreement  that  the  goods  sold 
by  the  defendants  to  the  company  should  be  set  off  against 
the  purchases  made  by  the  defendants  from  Hermance,  and 
consequently  allowed  the  set  off.  The  court  at  Greneral  Term 
reversed  this  decision,  and  we  think  correctly.  Hermance  was 
under  no  obligation  to  allow  the  claims  of  the  defendants 
against  the  company  to  be  set  off  against  his  sales  to  the  de- 
fendants, upon  the  proceeds  of  which  he  had  a  lien,  and  his 
promise  to  accept  the  company's  drafts  appears  to  have  been 
entirely  voluntary.  If  enforceable  on  the  ground  that  goods 
were  delivered  on  the  faith  of  it,  the  promise  could  be  enforced 
only  according  to  its  terms,  and  it  is  found  as  a  fact  that  the 
defendants  never  obtained,  or  attempted  to  obtain,  the  order 
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of  the  company  on  Hermance  for  the  billB  of  goods  Bold  by' 
them  to  the  company. 

These  reasons,  we  think,  are  sufficient  to  require  us  to  affirm 
the  order  of  the  General  Term,  and  it  follows  that  judgment 
absolute  should  be  rendered  against  the  appellants  upon  their 
stipulation. 

All  concur. 

Order  affirmed  and  judgment  accordingly. 


Peter  J.  Vaitoerbilt,  Appellant,  v,   John  Sohbeteb,  Im- 
pleaded, etc.,  Bespondent. 

A  pToyision  in  the  alignment  of  a  bond  and  mortgage,  guaranteeing  its 
payment  **  by  due  foreclosure  and  sale/'  is  not  an  absolute  guaranty  of 
payment,  but  is  a  conditional  undertaking  to  pay  any  deficiency  arising 
on  foreclosure  and  sale. 

Such  a  guarantor,  although  conditionally  liable  only,  was  prior  to  the 
*  adoption  of  the  Code  of  Civil  Procedure,  by  force  of  the  Statute  (2  R.  S. 
191,  §§  153, 154)  properly  made  a  party  defendant  in  an  action  to  fore- 
close the  mortgage,  and  judgment  therein  against  him  for  a  deficiency  is 
proper. 

In  an  action  to  foreclose  a  mortgage  so  assigned,  wherein  S.,  the  assignor 
and  guarantor,  was  sought  to  be  charged  with  a  deficiency,  he  answered, 
alleging  in  substance  that  plaintiff  contracted  with  G.  and  M.  to  erect 
for  them  certain  buildings  and  receive  in  payment  for  the  first  installment 
due  under  the  contract,  an  assignment  from  S.  of  the  bond  and  mortgage 
in  question  ;  that  plaintiff  commenced  performance,  and  when  he  became 
entitled  to  the  first  payment  S.  offered  to  assign,  but  plaintiff  refused  to 
accept  or  to  go  on  with  the  work  unless  the  guaranty  was  made ;  that 
S.,  believing  he  vras  acting  under  compulsion,  thereupon  executed  the 
assignment  and  guaranty  in  question,  and  that  '*  no  consideration  ever 
passed  to  him  (8.)  or  his  principal,  for  such  guaranty."  S.  offered  to 
prove  these  aUegations  on  the  trial,  but  the  same  were  excluded.  HM 
error ;  that  the  facts  alleged  showed  the  guaranty  to  have  been  given 
without  consideration ;  that  the  assignment  itself  was  not  conclusive  on 
this  point  and  might  be  disproved  ;  that  plaintiff  had  no  right  to  demand 
the  guaranty  under  his  contract,  and  the  incorporation  of  the  guaranty 
into  the  assignment,  for  which  there  was  a  consideration,  did  not  affect 
the  question,  as  the  guaranty  was,  so  far  as  its  legal  effect  was  concerned,' 
a  separate  instrument,  which  must  be  supported  upon  a  sufficient  con- 
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sideration,  or  treated  as  nudum  pactum  ;  and  that,  therefore,  the  answer 
.  set  up  a  good  defense. 
YanderhiJii  y.  Sehreyer  (21  Han,  587),  reversed. 

(Argued  January  23, 1888  ;  decided  March  6,  1883.) 

Appsax  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  first  judicial  department,  entered  upon  an 
order  made  June  1,  1880,  which  reversed  a  judgment  in  favor 
of  plaintifE,  entered  upon  a  decision  of  the  court  on  trial  at  a 
Special  Term  and  dismissed  the  complaint.  (Reported  below, 
21  Hun,  637.) 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

■ 

T,  M.  Tyng  for  appellant.  The  defendant,  John  Sehreyer, 
was  properly  made  a  defendant  in  the  present  action,  and  was 
chargeable  with  any  deficiency ;  and  this,  whether  his  guaranty 
was  of  "  payment "  or  "  collection."  (Code  of  Civil  Procedure, 
§  1627  ;  Scofidd  v.  Doacher,  72  N.  Y.  491 ;  85  id.  226  ;  84 
id.  105.).  The  assignment  being  an  instrument  under  seal  full 
consideration  may  be  presimied,  and  the  onus  lay  upon  the  de- 
fendant to  show  the  absence  of  consideration.  {Home  Ins. 
Co.  V.  Woitson^  59  N.  Y.  390.)  There  was  an  abundant  con- 
sideration for  the  guaranty.  {Home  Ins.  Co.  v.  Watson,  59 
N.  Y.  390.) 

John  Z.  Lindsay  for  respondent.  If  the  original  debt  or 
obligation  is  already  incurred  or  undertaken  previous  to  the 
collateral  undertaking,  then  there  must  be  a  new  and  distinct 
consideration  to  sustain  the  guaranty.  (2  Parsons  on  Con- 
tracts [6th  ed.],  7 ;  Tinker  v.  Oeraghty,  1  E.  D.  Smith,  687  ; 
Oeer  v.  Archer,  2  Barb.  420  ;  Horaa/n  v.  LisweU,  6  Cow.  659 ; 
OoUsherger  v.  Eod/voay,  2  Hilt.  342 ;  Fa/msworih  v.  Cla/rh,  44 
Barb.  601 ;  Yam.  Allen  v.  Jones,  10  Bosw.  369 ;  HaUiday 
V.  Hart,  30  N.  Y.  474;  SgoU  v.  Hart,  2  How.  88; 
17  Johns.  169;  Sands  v.  Hill,  42  Barb.  651;  Beband 
v.  De  Woif,  1  Paine's  C.  C.  680 ;  Elder  v.  Warfidd,  7 
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Harr.   &   J.   391 ;     Ware  v.   Ada/ma^  24  Me.   177 ;    Par- 
ker V.  Barker^  2  Mete.  423 ;  Anderson  v.  DaviSj  9  Vt.  136 ; 
Blake  v.  Pwrlin,  22  Me.  396  ;  Bell  v.   Welch,  9  C.  B.'  154 ; 
MimMt/m  v.  Seymc/wr,  4  JohnB.   Ch.  497.)    Until  after  fore- 
closure and  sale  no  action  could  lie  against  Schreyer.     {Moakly 
V.  Eiggs,  19  Johns.  69  ;  Sawyer  v.  Raskell,  18  How.  Pr.  282 
Taylcn^  v.  BvUew,  6  Cow.  624 ;  Thomas  v.  Woods,  4  id.  173 
Crumpson  v.  Mclfair,  1  Wend.  467 ;    White  v.  Case,  13  id 
543 ;  Curds  v.  Smadmwn,  14  id.  231 ;  JEddy  v.  Stanton,  21  id 
255  ;  Lovdamd  v.  Shepherd,  2  Hill,  139 ;  -ffwr^  v.  Homer,  5 
Barb.  501 ;  6  id.  547 ;  Mosher  v.  Eotchkiss,  3  Keyes,  161 ; 
CVaigr  V.  Pa/rkes,  40  N.  Y.  181.)    If  the  contract  described  be 
absolute,  but  the  contract  proved  be  conditional,  or  in  the 
alternative,  it  is  fatal.    (1  Greenleaf  on  Evidence  [Redf.  ed.], 
71,  §  58.)    The  point  that  the  original  answer  "  admits  that  he 
guaranteed  payment  thereof"  is  not  well  taken.     {Jarvis  v. 
S&toeU,  40  Barb.  449  ;  BuH  v.  Place,  4  Wend.  591 ;  EUchie 
V.  Putna/m,  13  id.  624 ;  Dresser  v.  Brooks,  3  Barb.  429.) 

RuGER,  Ch.  J.  This  was  an  action  to  foreclose  a  mortgage 
for  $5,000  given  September  5,  1873,  by  one  James  Dunseith 
and  wife  to  John  Schreyer,  and  by  him  assigned  to  the  plaint- 
iff on  the  5th  day  of  May,  1874. 

Schreyer  was  made  a  party  defendant,  and  it  was  sought  to 
chai^  him  with  the  payment  of  any  deficiency  that  might 
arise  upon  a  sale  of  the  mortgaged  premises,  upon  the  ground 
that  he  had  guaranteed  the  payment  of  the  mortgage  debt. 

Schreyer  answered,  and  after  admitting  the  assignment  and 
the  guaranty  of  payment  alleged  by  way  of  defense,  that  on 
the  2d  day  of  February,  1874,  the  plaintiflE  entered  into  a 
contract  with  Gteorge  Gebhard  and  Matthew  L.  Ritchie  for 
the  erection  by  him  of  certain  buildings  for  them  upon  certain 
lots  in  the  city  of  New  York,  for  which  he  was  to  receive 
$8,175,  to  be  paid  as  follows :  "  When  the  said  houses  are 
topped  out,  a  payment  of  $5,000  by  assignment  of  a  bond  and 
mortgage  held  by  John  Schreyer  on  the  property  of  Anna 
Maria  Schreyer,  No.  350  West  Forty-second  street,  New  York 
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city,"  and  thfe  balance,  amounting  to  $3,175,  when  the  houses 
should  be  fully  completed.  Vanderbilt  commenced  perform- 
ance of  his  contract  and  continued  until  he  became  entitled  to 
the  assignment  of  the  $5,000  mortgage.  Schreyer  thereupon 
offered  to  assign  it  to  the  plaintiff',  but  the  latter  refused  to 
accept  an  assignment  unless  Schreyer  would  also  guarantee 
payment.  The  defendant  refused  to  do  this,  and  Vanderbilt 
then  suspended  work  upon  the  buildings  for  about  two 
months.  The  defendant  then  under  protest,  and  believing  as 
he  alleges  that  he  was  acting  under  compulsion,  executed  the 
assignment  with  the  guaranty  in  question.  The  plaintiff  then 
completed  his  contract  and  received  the  balance  of  the  consid- 
eration. The  answer  further  states  "{hat  it  was  neither 
under  said  contract  or  otherwise  made  a  condition  of  the 
plaintiff's  accepting  the  assignment  of  said  mortgage  that  this 
defendant  or  any  other  person  should  guarantee  the  payment 
thereof,"  and  further  "  that  no  consideration  ever  passed  to 
'him  or  his  principals  for  such  guaranty  and  the  same  was  and 
is  null  and  void." 

Upon  the  trial  of  the  action  at  Special  Term  the  plaintiff 
produced  and  proved  the  mortgage  in  question,  and  also  an 
assignment  from  defendant  to  plaintiff  in  the  usual  form,  but 
containing  the  following  clause :  *'And  I  hereby  guarantee  the 
payment  of  said  bond  and  mortgage  for  $5,000  and  interest 
from  May  5,  1874,  by  due  foreclosure  and  sale."  The  assign- 
ment and  guaranty  were  sealed  and  executed  in  the  presence 
of  a  subscribing  witness.  The  plaintiff  thereupon  rested,  and 
the  defendant  offered  to  prove  in  substance  the  facts  alleged  in 
his  answer,  which  offer  was  objected  to  and  excluded  upon  the 
ground  that  such  answer  did  not  set  up  facts  constituting  a 
defense.  The  defendant  excepted  to  such  ruling.  The  court 
thereupon  held  that  said  guaranty  was  absolute  and  ordered 
judgment  against  Schreyer  for  the  deficiency  which  had  pre- 
viously been  ascertained  by  a  sale  of  the  premises.  An 
appeal  was  taken  to  the  General  Term,  which  reversed 
the  judgment  and  directed  a  dismissal  of  the  complaint  upon 
the  ground  that  Schreyer  was  improperly  made  a  defend- 
ant, because  the  guaranty  in  question  was  in  effect  a  guaranty 
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of  collection  only,  and  that  no  right  of  action  arose  thereon 
until  after  the  amount  of  the  deiiciencj  had  been  ascertained 
by  a  judicial  sale  of  the  mortgaged  premises. 

We  differ  in  our  conclusion  from  that  reached  by  both  of 
the  courts  below. 

The  guaranty  in  question  is  not  an  absolute  guaranty  for  the 
payment  of  the  mortgage,  but  a  guaranty  that  it  shall  be  paid 
in  a  particular  manner.  In  construing  it  we  must  give  effect 
not  only  to  the  entire  instrument  but  also  to  all  of  its  language. 
This  requires  us  to  give  some  eflEect  to  the  words,  *'by  due 
foreclosure  and  sale,"  and  they  can  perform  no  other  office  in 
the  connection  in  which  they  are  used  than  to  qualify  and 
limit  the  operation  of  the  preceding  words,  "  I  hereby  guar- 
antee the  payment  of  said  bond  and  mortgage."  We  must 
conclude  that  the  parties  put  these  words  into  their  contract 
for  som^  purpose;  and  the  only  purpose  they  can  be  made 
to  serve  is  to  make  the  guaranty  a  conditional  instead  of  an 
absolute  one.  A  covenant  quite  similar  to  this  was  held  in. 
the  case  of  Mahaiwe  Bank  v.  Culver  (30  N.  Y.  313),  to  be  a 
covenant  to  pay  any  deficiency  existing  after  a  foreclosure 
and  sale. 

But  we  suppose  it  to  be  immaterial  whether  this  guaranty 
be  called  a  guaranty  of  payment  or  of  collection,  for  in  either 
event  the  plaintifiE  was  entitled  to  make  Schreyer  a  party  de- 
fendant in  the  foreclosure  action  and  demand  and  recover  a 
judgment  against  him  therein  for  any  deficiency  which  might 
arise  on  a  sale  of  the  mortgaged  premises. 

The  principles  applicable  to  the  prosecution  of  actions 
against  guarantors  of  the  collection  of  promissory  notes  and 
other  securities  do  not  apply  to  actions  for  the  foreclosure  of 
mortgages.  In  the  latter  the  persons  who  may  be  made 
parties  therein  are  pointed  out  by  statute,  and  include  all  who 
are  under  obligation  to  pay  the  mortgage  debt,  or  any  part 
thereof,  whether  such  obligation  be  absolute  or  conditional. 

This  action  was  commenced,  and  tried,  prior  to  the 
adoption  of  section  1627  of  the  Code  of  Civil  Procedure. 
It  must,  therefore,   be  governed  by  the  provisions  of  the 
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Bevised  Statutes.  The  sections  applicable  are  the  following : 
2  R.  S.  (Ist  ed.),  191,  §  154,  reads:  "If  the  mortgage  debt 
be  secured  by  the  obligation  or  other  evidence  of  debt 
hereafter  executed,  of  any  other  person  beside  the  mortr 
gagor,  the  complainant  may  make  such  person  a  party  to  the 
bill,  and  the  court  may  decree  payment  of  the  balance  of  such 
debt  remaining  unsatisfied  after  a  sale  of  the  mortgaged  prem- 
ises, as  well  against  such  other  person  as  the  mortgagor,  and 
may  enforce  such  decree  as  in  other  cases."  Section  153,  same 
statute,  reads :  "  After  such  bill  (bill  for  foreclosure)  shall  be 
filed  while  the  same  is  pending,  and  after  a  decree  rendered 
thereon,  no  proceedings  whatever  shall  be  had  at  law  for  the 
recovery  of  the  debt  secured  by  the  mortgage  or  any  part 
thereof  unless  authorized  by  the  Court  of  Chancery." 

These  provisions  of  the  statute  remained  without  material 
changes,  so  far  as  the  question  under  discussion  is  concerned, 
until  the  adoption  in  1880  of  the  last  portion  of  the  Code  of 
Civil  Procedure.  The  scheme  of  these  provisions  was  stated 
by  this  court  in  the  JEquitaUe  Life  Ins.  Soc.  v.  Stevens  (63  N. 
•  Y.  34:1)  to  be  to  prevent  oppressive  litigation  by  the  multipli- 
cation of  actions  against  the  several  persons  who  might  be  lia- 
ble for  the  same  mortgage  debt,  and  to  require  all  of  the  par- 
ties interested  in  its  payment  to  be  brought  into  the  same  suit 
and  thus  settle  their  respective  liabilities  in  one  comprehensive 
action.  Previous  to  the  enactment  of  section  1627  of  the" 
Code  of  Civil  Procedure  it  was  the  settled  practice  of  courts 
of  equity  to  bring  all  parties  who  were  in  any  way  liable  for 
the  payment  of  the  mortgage  debt,  or  any  part  thereof,  and 
whether  liable  upon  an  absolute  or  conditional  undertaking, 
into  the  same  foreclosure  action  and  decree  payment  of  any 
deficiency  arising  on  a  sale  of  the  mortgaged  premises,  against 
any  of  the  parties  appearing  to  be  liable  therefor,  according  to 
the  nature  and  circumstances  of  such  liability.  The  principle 
that  such  person,  whether  liable  conditionally  or  absolutely, 
may  be  sued  and  made  liable  for  any  deficiency  in  an  action  to 
foreclose  the  mortgage  is  laid  down  in  the  works  on  chancery 
practice  and  sustained  by  numerous  cases.  (See  2  Hoffman's  Ch. 
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Pr.  141-2 ;  2  Barb.  Oh.  Pr.  175-6 ;  Leonwrd  v.  Morris,  9  Paige, 
90 ;  SuydxLm,  v.  Baaile,  id.  294 ;  Cv/riia  v.  Tyler  a/nd  AUen, 
id.  432;  Qriffith  v.  Robertson,  15  Hun,  344;  Scofidd  v. 
DoBcher,  72  N.  Y.  491.)  Other  actions  of  a  similar  nature 
are  provided  for  in  our  statute,  as  in  the  case  of  proceedings 
in  equity  against  insolvent  corporations  to  reach  stockhold- 
ers and  trustees  who  may  be  contingently  liable  for  the 
payment  of  the  debts  of  such  corporations.  These  trustees 
and  stockholders  are  chargeable  with  a  conditional  liability  in 
the  action  brought  to  dissolve  the  corporation.  Of  course, 
where  the  liability  of  a  person  to  pay  a  mortgage  debt  depends 
upon  some  extrinsic  event  which  cannot  be  determined  in  the 
prosecution  of  the  foreclosure  suit,  he  could  not  be  made  a 
party  to  such  an  action  and  charged  with  a  deficiency,  because, 
by  the  terms  of  his  contract,  his  liability  would  not  commence 
until  the  happening  of  the  event  contracted  for,  and  that 
might  be  wholly  disconnected  with  the  process  of  foreclosure. 

Such  was  the  case  of  The  Pennsylvmhia  Coal  Co,  v.  Blake 
(85  N.  Y.  226),  where  the  party  guaranteed  to  pay  the  mort- 
*gage  debt,  provided  another  party  upon  demand  did  not  do  so. . 
There  a  demand  was  held  necessary  before  suit  brought.  The 
serious  consequences  of  neglecting  to  include  as  parties  all  per- 
sons liable  for  the  payment  of  the  mortgage  debt  in  a  fore- 
closure thereof  are  illustrated  in  the  case  of  The  EquUcMe 
Life  Ins,  Soc,  v.  Stevens,  already  cited.  It  was  there  held 
that  upon  an  application  for  leave  to  prosecute  an  action 
at  law  against  parties  liable  for  the  payment  of  the  mortgage 
debt,  the  granting  of  the  permission  lested  in  the  discretion  of 
the  court,  whether  the  application  was  made  during  the  pen- 
dency of  the  foreclosure  suit  or  after  it  had  terminated ;  and 
that  in  the  exercise  of  a  wise  discretion  the  court  had  the 
power  to  deny  such  permission,  even  when  the  claim  had  not 
been  prosecuted  in  the  foreclosure  suit.  The  order  of  the 
court  below  granting  leave  to  prosecute  such  an  action  was 
reversed,  upon  the  ground  that  it  had  declined  to  exercise  its 
undoubted  discretionary  power. 

That  an  action  at  law  either  during  the  pendency  or  after  the 
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termiaation  of  a  foreclosare  suit  cannot  be  maintained  by  the 
holder  of  a  mortgage  against  a  person  liable  for  the  payment  or 
collection  of  the  mortgage  debt,  without  leave  of  the  court, 
duly  obtained,  has  frequently  been  held  in  this  State,  {Patti- 
8071  V.  Powers^  4  Paige,  549 ;  Comstock  v.  Drohcm^  71  N.  T. 
9  ;  Soofield  v.  Doscher^  supra,)  It  follows  from  these  authori- 
ties that  the  plaintiff  was  not  only  justified  in  making  Schreyer 
a  defendant  in  this  action,  and  asking  judgment  for  a  deficiency 
against  him,  even  though  his  guaranty  was  one  of  collec- 
tion merely,  but  that  it  would  have  been  hazardous  to  his 
security  if  he  had  omitted  to  do  so.  A  more  serious  question, 
however,  arises  under  the  exception  taken  to  the  rulings  of  the 
Special  Term  excluding  the  evidence  ofEered  by  the  defendant 
to  prove  the  facts  stated  in  his  answer,  showing  that  the 
guaranty  was  without  consideration. 

In  considering  this  question  the  allegations  in  the  answer 
must  be  assumed  to  be  true,  and  that  the  defendant  would  have 
proved  them  if  he  had  not  been  precluded  by  the  rulings  of  the 
court  from  doing  so.  The  answer,  while  perhaps  inartificially 
drawn,  certainly  alleged  all  of  the  facts  necessary  to  show  that 
neither  Gebhardt  and  Ritchie,  or  the  plaintifi!,  had  received  any 
consideration  for  the  guaranty  in  question.  This  he  should 
have  been  allowed  to  prove.  The  production  of  the  assignment 
in  evidence,  purporting  to  be  executed  "  for  value  received," 
and  being  under  seal  was  prima  facie  evidence  only  of  a 
valuable  consideration.  It  was  not  conclusive  and  could  be 
disproved  if  it  was  in  the  defendant's  power  to  do  so.  (3  R.  S. 
(6th  ed.)  672,  §  124;  Bookstav&r  v.  Jayne,  60  K  Y.  146; 
Anthony  v.  Hanrrison^  14  Hun,  198 ;  affirmed  in  this  court, 
74  N.  T.  613.) 

The  incorporation  of  this  guaranty  into  the  assignment  for 
which  there  was  a  consideration  does  not  affect  the  question. 
It  was  not  essential  to  the  assignment  and  was,  so  far  as  its 
l^al  effect  was  concerned,  a  separate  instrument,  and  must  be 
supported  upon  a  sufficient  consideration  or  treated  as  nvdum 
pactum. 

It  is  quite  clear  that  the  plaintiff  had  no  right  to  demand 
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this  guaranty  bj  the  terms  of  his  original  contract  with 
Gebhardt  and  Ritchie.  That  was  satisfied  by  a  mere  naked 
transfer  of  his  interest  in  the  mortgage. 

It  was  held  in  Van  Eps  v.  Schenectady  (12  Johns.  436), 
that  an  agreement  to  execute  a  deed  of  lands  was  satisfied  by 
the  execution  of  a  deed,  without  waiTanty  or  covenants.  So  it 
has  been  held  that  a  party  has  no  right  to  impose  any  con- 
ditions to  the  performance  of  a  contract,  except  those  contained 
in  the  contract  itself.  {BrovmlB  Water  Furnace  Go,  v.  French^ 
34  How.  Pr.  94.)  It  being  clear  that  Vanderbilt  had  no  legal 
right  to  require,  as  a  condition  to  the  fulfillment  of  his  contract, 
the  performance  of  an  act  not  required  by  the  contract,  it  is 
difficult  to  see  what  benefit  he  has  bestowed  or  what  incon- 
venience he  has  suffered  in  return  for  the  undertaking 
assumed  by  the  defendant.  He  promises  to  do  only  that 
which  he  was  before  legally  bound  to  perform.  Even  though 
it  lay  in  his  power  to  refuse  to  perform  his  contract,  he  could 
do  this  only  upon  paying  the  other  party  the  damages  occasioned 
by  his  non-performance,  and  that  in  contemplation  of  law  would 
be  equivalent  to  performance.  He  had  no  legal  or  moral  right  to 
refuse  to  perform  the  obligation  of  the  contract  into  which  he 
had  upon  a  good  consideration  voluntarily  entered. 

There  is  no  evidence  in  support  of  a  claim  that  this  guaranty 
was  given  as  a  compromise  of  any  dispute  arising  with  refer- 
ence to  the  obligations  of  the  plaintiff  under  his  contract  with 
Gebhardt  and  Ritchie.  The  case  is  not,  therefore,  brought 
within  the  cases  in  which  a  promise  has  been  upheld  on  the 
theory  that  it  was  made  in  settlement  of  a  controversy  over 
disputed  claims.  The  authorities  seem  quite  uniformly  to 
show  the  inadequacy  of  the  consideration  alleged  for  the  guar- 
anty in  question.  In  Oeer  v.  Archer  (2  Barb.  420),  the  defend- 
ant  visited  the  plaintiff  to  pay  her  an  installment  upon  a  mort- 
gage given  by  him  a  few  weeks  before  on  a  purchase  of  land.  She 
complained  that  she  had  not  received  the  fair  value  of  her  land 
upon  such  purchase.  The  defendant  offered  to  give  her  his 
note  for  $200  to  satisfy  her  complaints.  She  replied  that  she 
would  be  satisfied  with  that,  whereupon  the  note  in  question 
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was  given.  It  was  held  that  this  note  was  void  for  want  of 
consideration.  So,  where  land  was  sold  and  described  in  the 
deed  as  containing  a  certain  quantity,  and  a  deficiency  was 
afterward  discovered,  it  was  held  that  there  was  no  obligation 
on  the  grantor  to  compensate  the  grantee  for  such  deficiency, 
and  a  promise  to  pay  the  same  was  without  consideration. 
{Smith  V.  War€j  13  Johns.  257*;  Ehle  v.  Jt^dson,  24  Wend.  97.) 
.  Pollock  states  the  rule  as  follows :  That  '^  neither  the 
promise  to  do  a  thing,  nor  the  actual  doing  of  it,  will  be  a  good 
consideration  if  it  is  a  thing  which  the  party  is  bound  to  do  by 
the  general  law,  or  by  a  subsisting  contract  with  the  other 
party."  (Pollock  on  Principles  of  Contracts,  161 ;  Crosby  v. 
Wood, 6 N. T. 369 ;  Deacon  v.  OridUy,\t  0.  B.  295.)  " Nor 
is  the  performance  of  that  which  the  party  was  under  a 
previous  valid,  legal  obligation  to '  do  a  sufficient  considera- 
ation  for  a  new  contract.''  (2  Parsons  on  Contracts,  437.) 
When  certain  sailors  had  signed  articles  to  complete  a  voyage, 
but  at  an  intermediate  port  refused  to  go  on,  and  the  captain 
thereupon  promised  to  pay  them  increased  wages,  it  was  held 
that  the  promise  was  without  consideration.  {Ba/rUeU  v. 
Wymcm,  14  Johns.  260.)  A  firm  having  a  contract  to  build 
a  railroad  found  the  contract  unprofitable,  whereupon  the  rail- 
road company  promised  if  they  would  go  on  and  complete  the 
contract  they  would  repay  to  the  contractors  all  of  the  obligations 
which  they  had  or  would  incur  in  consequence  of  their  comple- 
tion of  the  work.  Held  no  consideration.  {Ayres  v.  The  C. 
R.  I.  cfe  P.  R.  Co.,  52  Iowa,  478.) 

When  a  mortgagor,  as  a  condition  to  the  payment  of  his 
mortgage,  exacted  from  the  mortgagee  an  obligation  that  he 
would  procure  the  cancellation  of  a  certain  outstanding  bond 
executed  by  tha  mortgagor,  or  pay  him  the  sum  of  $100,  said 
bond  being  ^ven  to  indemnify  against  some  apparent  incum- 
brance, it  was  held,  that  it  not  being  shown  that  there  was  any 
incumbrance  existing  against  the  land,  the  obligation  was 
without  consideration.  {Conover  v.  StiUweU,  34  N.  J.  L.  54.) 
When  the  plaintiff  agreed  to  enter  the  military  service  of  the 
United  States  to  the  credit  of  the  town  of  Tobin  for  $100,  and 
Sickbls — Vol.  XLVI.       51 
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on  arriving  at  the  place  of  enlistment,  being  offered  an  advanced 
price  by  others,  refased  to  perform  unless  they  would  pay  him 
$250  additional,  /teldy  that  an  obligation  to  pay  him  the  addi- 
tional amount  was  void  for  want  of  consideration.  {Reynolds  v. 
Nugent^  25  Ind.  328  )  A  sailor  signed  articles  for  a  voyage  to 
Melbourne  and  home  at  three  pounds  per  month ;  several  of  the 
crew  deserted  at  Melbourne.  The  captain,  to  induce  plaintiff  to 
remain,  signed  fresh  articles  for  six  pounds  per  month.  Hdd 
no  consideration  for  the  promise.  {Harris  v.  Carter^  3  Ellis  & 
Blackburn,  559 ;  to  same  effect  StUk  v.  Myrich^  2  Camp.  317.) 
When  defendants  gave  plaintiff's  notes  to  provide  funds  to  take 
up  obligation,  which  plaintiff  had  previously  contracted  to  pay, 
field  no  consideration.  {MaUalieu  v.  Hodgson^  16  Ad.  &  El. 
[N.  S.]  689.)  A  promise  to  pay  an  attorney  additional  compensa- 
tion to  attend  as  a  witness,*  after  he  has  been  duly  subpoenaed,  is 
without  consideration.  The  attorney  did  nothing  except  what 
he  was  legally  bound  to  do.  {Smithett  v.  Blythej  1  Bam.  & 
Ad.  514). 

It  would  doubtless  be  competent  for  parties  to  cancel  an 
existing  contract  and  make  a  new  one  to  complete  the  same 
work  at  a  different  rate  of  compensation,  but  it  seems  that  it 
would  be  essential  to  its  validity  that  there  should  be  a  valid 
cancellation  of  the  original  contract.  Such  was  the  case  of  ZcU- 
iimore  v.  Haraen  (14  Johns.  330). 

It  necessarily  follows  from  these  authorities  that  the  plaint- 
iff had  no  right  to  impose,  as  a  condition  to  the  performance 
of  his  contract,  that  the  payment  of  said  mortgage  should  be 
guaranteed.  Although  the  defendant  was  not  a  party  to  the 
original  contract  and  the  consideration  and  contract  between 
him,  Gebhardt  and  Ritchie  does  not  appear,  yet  we  must  as- 
sume that  he  acted  at  the  request  of  Gebhardt,  and  Ritchie, 
and  was  required  only  by  such  contract  to  execute  such  an  as- 
signment as  Gebhardt  and  Ritchie  had  contractexl  to  give.  The 
answer  at  all  events  sets  up  that  he  received  no  consideration 
from  any  one  for  the  guaranty  sued  upon. 

The  answer  also  alleges  that  the  sole  consideration  received 
for  this  guaranty  was  the  performance  by  the  plaintiff  of  his 
contract  with  Gebhardt  and  Ritchie. 
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We  think  this  answer  sets  forth  a  defense  to  the  action,  and 
inasmuch  as  the  defendant  has  been  erroneously  deprived  of 
the  opportunity  of  proving  it,  if  in  his  power  to  do  so,  that  a 
new  trial  should  be  ordered. 

The  judgment,  therefore,  of  the  General  Term  dismissing 
the  complaint  should  be  reversed,  and  its  order  reversing  the 
judgment  ordered  against  the  defendant  at  Circuit  aflBrmed, 
and  a  new  trial  ordered,  with  costs  to  abide  the  event. 

All  concur,  except  Andrews  and  Danfoeth,  J  J.,  not  voting. 
■     Judgment  accordingly. 


William  Youhans,  Appellant,   v.  Ann  Eliza  Ebgebton,  as 

Administratrix,  etc.,  Eespondent. 

8.  and  K.  entered  into  a  contract  for  the  sale  bj  the  former,  and  purchase 
hj  the  latter,  of  certain  premises,  the  parchase-price  to  be  paid  hj  instaU- 
ments;  S.  to  convey,  "bj  good  and  sufficient  deed,"  when  all  the  pur- 
chase-money was  paid.  E.  entered  into  possession  under  the  contract ; 
8.  assigned  the  contract  for  full  value  to  E.,  defendant's  testator ;  E.  as- 
sented thereto,  and  after  making  a  payment  upon  the  contract  to  E.,  as- 
signed his  interest  therein  to  H.,  who  paid  the  balance  and  then  demanded 
of  E.  a  deed  or  re-payment  of  the  moneys  paid.  The  title  to  the  land 
was  not  ih  fact  in  S.  and  he,  when  the  last  payment  was  made,  was  insol- 
vent. ^6^(Earl,  J.,  dissenting),  that  in  the  absence  of  any  proof  of 
fraud,  or  bad  faith,  an  action  was  not  maintainable  against  E.  to  recover 
back  the  money  paid ;  that  the  assignment  to  £.  transferred  no  title  to 
the  land  and  imposed  upon  him  no  obligation ;  that  the  money  he  received 
was  actually  due  to  him,  and  that  there  could  be  no  obligation  to  refund 
it ;  that  plaintifiTs  remedy  was  by  action  against  8. 

Smiih  V.  MeCluakey  i45BBj:h,  610),  so  far  as  this  point  is  concerned, ques- 
tioned. 

The  referee  found  that  at  the  time  of  payment  the  parties  were  ignorant 
that  the  title  was  not  in  8.  ffeld  immaterial;  that  the  mistake  did  not 
.create  any  obligation  on  the  part  of  E. 

(8ubmitted  January  28, 1888 ;  decided  March  6, 1888.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  made  September  3, 
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1878,  which  reversed  a  judgment  in  favor  of  plaintifi,  entered 
upon  the  report  of  a  referee,  and  granted  a  new  trial.  (Re- 
ported  below,  16  Hun,  28.) 

This  action  was  brought  originally  against  ApoUos  C.  Edger- 
ton,  to  recover  back  moneys  paid  upon  a  contract  for  the  sale 
of  lands.  Edgerton  died  during  the  pendency  of  the  appeal  to 
this  court,  and  the  present  defendant,  his  executrix,  was  substi- 
tuted. The  following  facts  appeared  and  were  substantially 
found. 

On  the  2d  day  of  February,  1867,  one  James  R.  Shaver 
entered  into  a  contract  with  one  Ealmer  to  sell  him  lots  !N'os. 
10  and  11  in  great  lot  No.  37  in  Hardenburgh  Patent,  each 
lot  consisting  of  one  hundred  and  two  acres  of  land,  for  the 
sum  of  $1,500,  payable  in  installments,  with  annual  interest ; 
and  when  the  whole  sum  of  $1,500,  with  interest,  should  be 
paid,  Shaver  agreed  to  execute  and  deliver  to  Kilmer  a  quit- 
claim deed  of  lot  No.  10,  and  "  a  good  and  sufficient  deed  "  of 
lot  No.  11.  On  the  Ist  day  of  March,  1867,  Elmer  paid 
$200,  as  provided  in  the  contract,  and  took  possession  of  the 
lands  therein  mentioned.  At  the  time  of  making  that  con- 
tract, and  for  many  years  prior  thereto,  one  Charles  Enapp 
was  the  owner  in  fee-simple  of  lot  No.  11.  On  the  24th  day 
of  June,  1859,  he  entered  into  a  written  contract  with  one 
Townsend  Shaver,  by  which  he  agreed  to  sell  to  him  that  lot 
for  $600,  payable  $100  annually.  Under  that  contract  Shaver 
entered  into  possession  of  the  lot,  but  he  did  not  pay  any  part 
of  the  purchase-price.  On  the  6th  day  of  May,  1864,  Town- 
send  Shaver  entered  into  a  written  contract  with  James  R. 
Shaver,  whereby  he  agreed  to  sell  lot  No.  11  to  him  for  the 
sum  of  $1,097.34,  payable  in  installments.  James  R.  Shaver 
entered  into  possession  of  the  lot  under  that  contract,  and  con- 
tinued to  occupy  it  until  he  made  the  above-mentioned  con- 
tract with  Kilmer  in  February,  1867.  There  is  no  evidence 
that  James  R.  Shaver  ever  made  any  payments  upon  his  con- 
tract, and  he  had  no  other  title  to  or  interest  in  lot  No.  11  than 
such  as  was  acquired  by  the  contracts  of  purchase  just  men- 
tioned.    At  the  time  of  the  contract  between  Townsend  Sha- 
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ver  and  James  R.  Shaver,  Townsend  was  in  default  upon  his 
contract  with  Enapp.  On  the  11th  day  of  April,  1867,  James 
R  Shaver,  for  a  valuable  considoration,  sold  and  assigned  his 
contract  with  Kilmer,  by  a  written  assignment,  to  said  ApoUos 
C.  Edgerton,  of  which  the  following  is  a  copy :  "  For  value 
received,  I  hereby  sell,  assign,  transfer  and  set  over  to  A.  C- 
Edgerton  all  my  interest  in  the  within  contract  for  his  own  use 
and  benefit,"  and  at  the  same  time  he  delivered  the  contract, 
with  the  assignment,  to  Edgerton,  who  took  the  assignment  in 
good  faith,  and  paid  full  value  therefor.  Afterward  Edger- 
ton collected  from  Kilmer  the  sum  of  $200.  On  the  20th  day 
of  April  after,  Kilmer  sold  and  assigned  his  interest  in  the 
contract  to  dhe  Hodge  for  a  good  and  valuable  consideration, 
and  authorized  and  empowered  him  to  receive  the  deed  cove- 
nanted to  be  given  in  the  contract,  and  delivered  the  assign- 
ment and  contract  to  him.  Hodge  thereafter  paid  Edgerton 
at  different  times  installments  in  all  making  up  the  full  amount 
due  under  the  contract,  the  last  payment  for  $107  being  made 
on  the  10th  day  of  June,  1874.  All  the  payments  made  by 
Kilmer  or  Hodge,  except  the  last,  were  made  by  them  and 
received  by  Edgerton  in  ignorance  of  the  fact  that  Knapp 
held  the  title  to  lot  No.  11,  and  under  the  mutual  supposition 
and  belief  that  at  the  time  James  R.  Shaver  entered  into  the 
contract  with  Kilmer  he  had  a  good  and  perfect  title  to  all  the 
lands  described  in  the  contract.  At  the  time  of  the  last  pay- 
ment, both  Hodge  and  Edgerton  knew  that  Knapp  had  the 
title  to  lot  No.  11.  At  the  time  of  making  the  last  payment 
Hodge  demanded  of  Edgerton  a  deed  of  the  premises  in  pur- 
suance of  the  contract,  which  he  refused  to  give,  and  Hodge 
then  demanded  back  the  money  paid  by  him  to  Edgerton  on 
the  contract,  and  he  refused  to  pay  the  same  or  any  part  thereof. 
Soon  after  Edgerton  took  the  assignment  of  the  contract  from 
Shaver  he  notified  Kilmer  that  he  had  the  contract,  and  that 
payments  must  be  made  to  him.  Kilmer  assented  to  the  trans- 
fer and  proceeded  to  make  the  payments ;  and  this  Hodge 
knew  before  he  took  the  assignment  from  Kilmer.  At  the 
time  of  the  assignment  of  the  contract  from  Kilmer  to  Hodge, 


406  YouKAKS  t;/ Edgertok.  [March, 


Statement  of  case. 


Kilmer  agreed  to  pay  Hodge  $200  and  the  amount  that  Hodge 
should  pay,  and  he,  Kilmer,  was  to  continue  in  possession  of  all 
of  the  premises,  which  he  did  until  some  time  in  1873,  when 
he  abandoned  the  same,  and  he  did  not  pay  Hodge  any  amount 
whatever.  During  the  time  he  occupied  the  premises,  how- 
ever, he  built  a  house  on  lot  No.  11.  After  he  abandoned  the 
premises  they  were  occupied  by  one  Bryden,  under  Hodge, 
about  one  year,  and  until  the  spring  of  1874.  On  the  15th 
day  of  April,  1874,  Hodge  entered  into  a  written  contract 
with  Wilson  and  Keeler,  by  which  he  agreed  to  sell  them  both 
the  lots  Nos.  10  and  11  for  the  sum  of  $1,700,  payable  in  in- 
stallments. Wilson  and  Keeler  took  possession  under  the 
contract,  and  continued  to  occupy  and  possesse<^  them  until 
the  fall  of  1874,  when  they  agreed  with  Hodge  to  abaii- 
don  the  premises,  and  did  abandon  them,  and  they  remained 
vacant  and  unoccupied  until  after  the  commencement  of  this 
action,  which  was  the  1st  of  March,  1875.  Soon  after  the 
above  arrangement  between  Hodge  and  Wilson  and  Keeler, 
Hodge  notified  Edgerton  that  the  premises  had  been  abandoned, 
and  offered  to  surrender  them  to  him,  and  to  cancel  his  con- 
tract, and  again  demanded  a  deed  of  the  premises  or  the  pay- 
ment of  the  money  paid  by  him  to  Edgerton  on  the  contract, 
with  each  and  all  of  which  Edgerton  refused  to  comply.  On 
the  17th  of  December,  1874,  Hodge,  for  a  valuable  considera- 
tion, sold  and  assigned  to  the  plaintiff  in  this  action  the  con- 
tract between  James  R,  Shaver  and  Kilmer,  and  all  causes  of 
action,  claims  or  demands,  whether  at  law  or  in  equity,  against 
Edgerton  for  damages  arising  from  the  breach  of  the  contract, 
the  receipt  of  moneys,  thereon  or  failure  to  execute  a  deed  in 
pursuance  thereof.  On  the  27th  of  January,  1875,  Kilmer,  for 
a  good  and  valuable  consideration,  by  written  assignment,  sold 
and  assigned  to  the  plaintiff  aU  causes  of  action,  claims  and 
demands  against  Edgerton  growing  out  of  the  receipt  of  the 
moneys  thereon  by  Edgerton. 

W.  ds  G.  W,  Youmcms  for  appellant.   A  contract  for  the 
sale  of  lands  may  be  rescinded,  and  purchase-money,  paid  in  ad- 
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vance  by  one  party,  may  be  recovered  back  on  the  failure  of 
the  other  to  perfonn,  even  though  the  former  conld  not  have 
performed.  But  neither  party  can  in  such  case  recover  dama- 
ges for  a  breach  of  the  contract.  {Bigler  v.  Morgan^  77  N. 
T.  312, 318 ;  Margraf  v.  Muer,  67  id.  155-169 ;  Tice  v. 
Zinsser^,  76  id.  549-562  ;  Corkaoft  v.  N.  Y.  <&  II.  R.  R.  Co., 
69  id.  201.)  The  vendee  was  under  no  obligation  to  pay  his 
money  to  the  vendor,  and  trust  to  a  remedy  by  action  for  dam- 
ages, in  case  the  latter  shonld  fail  to  remove  the  incumbran- 
ces. {Morange  v.  Morris,  3  Keyes,  48 ;  S.  (7.,  32  How.  178  ; 
Hartley  v.  James,  50  N.  T.  38 ;  PumpeUy*  v.  Phelps,  40  id. 
59-67.)  Defendant,  taking  the  contract  subject  to  the  equi- 
ties between  the  parties,  stands  in  Shaver's  place,  and  under  the 
facts  in  this  case  is  liable  to  the  plaintiff  for  all  moneys  paid 
to  him  (the  defendant)  upon  such  contract.  {Cu7i,iss  v.  Ouild,  57 
N.  T.  229 ;  BlyderJnirgh  v.  Thayer,  1  Abb.  Ot.  of  App.  Dec. 
166  ;  Ingraham  v.  Disburgh,  47  N.  T.  421 ;  1  Wait's  Act.  and 
Def.  366;  4  id.  483-508;  5  id.  513;  Kingston  B'k  v. 
Eltinge,  40  N.  Y.  391 ;  Martin  v.  McCormack,  8  id.  331 ; 
Granger  v.  AUcott,  1  Lans.  164 ;  Oa/rdner  v.  Mayo,  26 
Barb.  423;  BuU&r  v.  Livermare,  52  id.  570-579.)  The 
covenant  in  the  contract  from  James  R.  Shaver  to  Kilmer, 
providing  for  the  giving  "a  good  and  sufficient  deed," 
calls  for  something  more  than  a  deed  sufficient,  merely,  in 
point  of  form ;  it  implies  an  operative  conveyance  sufficient 
to  vest  good  title  in  the  grantee.  {Delavan  v.  Dunca/n,  49  N. 
T.  485 ;  Story  v.  Conger  36  id.  673 ;  Clute  v.  Rdfnson,  2 
Johns.  595 ;  Jiidson  v.  Wess,  11  id.  525 ;  Everson  v.  Kirikmd, 
4  Paige,  628  ;  Kingsley's  Cowen's  Treatise,  §  307 ;  40  N.  T. 
a91-395;  Moak's  Van  Santvoord's  Pleadings,  380  ;  FUtch&r 
V.  Button,  4  Comst.  396  ;  Lavrrence  v.  Taylor,  5  Hill,  107 ; 
Cam^  B'k  v.  B'k  of  Albany,  1  id.  287 ;  Waite  v.  Leggett,  8 
Cow.  95 ;  Sfnith  v.  MoClusky,  45  Barb.  610-615 ;  Langley  v. 
Warner,  3  N.  Y.  327 ;  11  Mete.  248 ;  Clark  v.  Pinney,  6 
Cow.  297 ;  Stevens  v.  Austin,  1  Mete.  858 ;  Pease  v.  Pettis, 
47  Barb.  276 ;  Kinney  v.  Keman,  49  N.  Y.  169-172  ;  Mo- 
raaige  v.  Morris,  32  How.  178.) 
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(?.  W,  Smith  for  respondent.  If  Shaver  did  not  or  could 
not  give  a  good  and  sufficient  deed  then  the  action  against 
him  would  be  on  the  breach  of  contract,  not  on  any  implied 
warranty  for  failure  of  consideration.  (16  Hun,  30 ;  Ma/rk 
V.  McGlyrm,  88  N.  T.  357;  Matter  of  BoaSy  87  id. 
514;  Dams  v.  Clarh^  id.  623;  Code,  §  1337;  Vrooman 
V.  Tum^^  69  N.  T.  280,  285;  Lavyrence  v.  Cox^  20  id. 
268;  Demrng  v.  Leavitt^  85  id.  30,  35.)  This  action 
will  not  lie  until  a  demand  and  refusal  are  shown.  {FuU 
ler  V.  Williams^  7  Cow.  53;  6  id.  13;  Parker  v.  Pa/r- 
mdeey  20  Johns.  130 ;  Dowdm  v.  McCvUom^  59  N.  Y.  373 ; 
Camp  V.  MoraSy  5  Denio,  161 ;  Sugden  on  Vend.  [8th  Am. 
ed.]  358 ;  Bumpser  v.  Plaim^r^  1  Johns.  Ch.  218.)  Where 
both  parties  are  innocent  of  any  fraud  there  is  no  legal  liability ; 
the  purchaser  takes  title  at  his  own  risk  in  such  cases.  (  Whitte- 
more  v.  Farrington^  76  N.  Y.  457 ;  Bates  v.  Ddevan^  5  Paige, 
307 ;  Burrill  v.  Jackson^  9  N.  Y.  535 ;  WhUtemK/re  v.  Far- 
rington,  12  Hun,  349 ;  affirmed,  76  N.Y.  452.)  Tlie  plaintiff  is 
estopped  from  recovering  back  this  money  from  defendant. 
{Lee  V.  Porter^  5  Johns.  Ch.  268 ;  Taplin  v.  Wilson^  4  Hun, 
244 ;  iV.  r.  cfe  i\r.  H.  Ji.  B.  v.  Ma7'sh,  12  N.  Y.  308 ;  2  Sandf . 
475 ;  22  Barb.  260.)  The  money  having  been  paid  by  Hodge 
in  settlement  and  compromise  of  the  litigation  then  pending, 
in  favor  of  the  defendant,  against  Kilmer,  before  the  county 
judge,  cannot  be  recovered  back.  {Graves  v.  Friend^  5  Sandf. 
668 ;  Bussell  v.  Cook,  3  Hill,  504 ;  Chitty  on  Cont.  43,  44 ; 
O^Keasoii  v.  Barclay ,  2  Penn.  531;  Crans  v.  Hunter ,  28 
N.  Y.  389 ;  Stewart  v.  Ahrenfeldt,  4  Denio,  189 ;  Seaman  v. 
Seaman,  12  Wend.  381 ;  32  Barb.  256 ;  35  id.  641 ;  4  Denio, 
180 ;  1  Bouv.  Inst.  n.  798-9.)  When  the  contract  was  paid  by 
Hodge,  such  payment  having  been  made  voluntarily,  without 
any  objection  or  protest  to  the  defendant,  who  was  authorized 
to  receive  such  payment,  and  who  was.  the  legal  hona  fide 
owner,  the  money  cannot  be  recovered  back.  {If.  Y,  dk  Har- 
lem R.  Co,  v.  Marsh,  12  N.  Y.  308 ;  SUliman  v.  Wing,  7  Hill, 
159 ;  2  Denio,  26 ;  11  How.  526 ;  28  N.  Y.  394 ;  2  Sandf.  475 ; 
3  Hill,  504 ;  4  Denio,  189 ;  Taplin  v.  Wilson,  4  Hun,  248.) 
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Where  the  parties  are  equally  innocent  or  equally  negligent,  the 
one  paying  cannot  recover  from  the  other.  (76  N.  Y.  452 ;  12 
Hun,  349 ;  Willard's  Eq.  Jur.  [Potter's  ed.]  72 ;  EUing  v.  B'k  of 
U.  S.y  11  Wheat.  59 ;  Wyrrum  v.  F<mi8worth^  3  Barb.  369;  1  Sto- 
ry's Eq.  Jut.  150;  1  Fonbl.  Eq.,B.  1,  chap.  2,  note  5 ;  I  Powell  on 
Con.  200;  Willard's  Eq.  Jur.  72;  1  Story's  Eq.  151;  Davis  y, Mor- 
ris, 36  N.Y.  569, 574;  Shearm.  &  Kedf .  on  Neg.  34;  34  Iowa,  568.) 
Before  plaintiff  can  recover  he  must  show  an  eviction  or  actually 
surrender  the  premises  to  defendant.  {Allerton  v.  AUertoriy 
50  N.  Y.  670 ;  Gale  v.  Nixon,  6  Cow.  445 ;  MoreY.  Smedburgh, 

8  Paige,  600 ;  S.  G,  4  Wend.  238 ;  Tompkins  v.  HyaU,  28  N. 
Y.  347;  Vieley.  T.Ji.  B.  Co.,  20  id.  184;  Carayv.MaUliew- 
son,  7  Lans.  80;  7  Johns.  122;  5  Cow.  195;  11  Johns.  122; 

9  Wend.  80;  13  Barb.  230;  23  id.  461.) 

Danfoeth,  J.     Under  the  contract  from  James  E.  Shaver 
to  William  T.  Kilmer,  the  latter  at  once  took  possession  of  lots 

10  and  11,  and  on  the  payment,  to  Shaver,  of  installments, 
in  all  amounting  to  $1,500,  was  to  receive  from  him  a  quit- 
claim deed  of  lot  10,  and  a  good  and  sufficieilt  deed  of  lot 
11.  This  contract  was  assigned  by  Shaver  to  the  defend- 
ant's testator,  A.  C.  Edgerton,  and  he  collected  from  Kilmer 
$200,  part  of  the  money  due  thereon.  Afterward  Kilmer 
transferred  his  interest  in  the  contract  to  one  John  Hodge, 
who  paid  Edgerton  at  different  times,  and  in  all  the  balance  of 
the  money  called  for  by  the  contract,  and  then  demanded  of 
him  a  deed  or  repayment  of  the  money  so  paid,  and  being  re- 
fused, assigned  to  You  mans  all  rights  of  action  which  had  ac- 
crued to  him  against  Edgerton.  Kilmer  also  assigned  to  him 
any  claim  which  he  might  have  growing  out  of  these  matters. 
One  Knapp  was  at  all  times  the  legal  owner  of  lot  11,  and 
Shaver  held  under  a  land  contract  from  him.  The  plaintiff 
brought  this  action  for  the  moneys  paid  by  Hodge  and  Kilmer 
to  Edgerton.  There  has  been  no  express  promise  by  Edgerton, 
and  the  action,  if  supported  at  all,  must  be  founded  on  an  im- 
plied one,.  I  cannot  find  even  prima  facie  evidence  of  this. 
The  assignment  by  Shaver  to  Edgerton  did  not,  nor  did  it  pur- 
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port  to,  transfer  any  right  in  the  land,  or  impose  upon  him  any 
obligation.  It  was  a  mere  authority  to  receive  the  moneys 
called  for  by  its  terms  and  apply  them  to  his  own  use.  With 
notice  of  this  limitation,  tlie  party  paying  the  money  is  charge- 
able. The  plaintiff's  case  is,  therefore,  not  different  from  what 
it  would  have  been,  if,  as  each  payment  became  due.  Shaver 
had  given,  for  value,  an  order  on  the  vendee  to  pay  the  same 
to  Edgerton,  or  an  assignment  in  form  of  each  separate  install- 
ment. In  neither  case  could  the  debtor,  if  he  accepted  the 
order,  or  assented  to  the  assignment,  set  up  in  defense  of  pay- 
ment any  equity  between  himself  and  the  assignor,  nor  after 
payment  recover  back  the  money  upon  showing  even  such 
equity  as  would  have  been  a  defense  as  between  himself  and 
the  assignor.  Nor  is  there  any  equity  in  the  plaintiff's  favor. 
Kilmer's  promise  to  pay  Shaver  was  in  consideration  of 
Shaver's  promise  to  him,  and  the  actual  possession  of  the  land. 
Hodge  paid  in  consequence  of  a  consideration  moving  from 
Kilmer,  and  Shaver's  assignment  of  Kilmer's  promise,  was 
fully  paid  for  by  Edgerton.  The  plaintiff  relies  upon  the 
doctrine  that  an  action  may  be  maintained  against  an  agent 
who  receives  money  to  which  his  principal  has  no  right,  but  if 
that  doctrine  applies  at  all,  its  qualification  protects  the  de- 
fendant. The  qualification  is  that  the  money  is  still  in  the 
agent's  hands,  not  yet  paid  over  to  the  principal.  {HoUand  v. 
liussellj  1  Best  &  Smith,  424 ;  ZychlinaJci  v.  Maltbyj  14  0.  B. 
[N.  S.]  322.)  Here  the  money  was  paid  by  Edgerton  before  it 
was  received  from  the  plaintiff's  assignors,  and  they  paid 
Edgerton  because  he  had  acquired  the  right  to  it,  not  as  agent, 
but  as  owner.  It  is  also  urged  tliat  the  assignee  of  Shaver  ob- 
tained no  better  right  to  receive  the  money  than  Shaver  had. 
But  his  right  in  this  respect  was  good  enough.  The  promise 
to  pay  the  installment  was  not  induced  by  any  fraud,  nor  was 
it  dependent  upon  a  promise  to  give  a  title.  His  inability  to 
do  so  now  is  the  only  equity  relied  upon  by  the  plaintiff,  but 
that  had  not  arisen  at  the  time  of  the  assignment,  nor  could  it 
have  been  insisted  upon  when  the  installments  matured,  nor  at 
the  time  they  were  in  fact  paid.     Shaver  himself  might  have 
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sued  for  each  as  it  came  due  and  succeeded,  although  had  he 
waited  until  the  whole  purchase-money  was  due,  the  case  might 
have  been  different.  {Beecher  v.  Conradt^  13  N".  Y,  108.)  The 
defendant  stood  in  his  place,  and  although  subject  to  the  same 
equities  as  his  assignor,  they  are  those  only  which  were  avail- 
able at  the  time  of  the  assignment  {Myers  v.  Davia^  22  N.  Y. 
4S9),  and  even  these  might  "be  released  or  waived  by  the  person 
entitled  to  them,  either  expressly  or  by  implication  arising 
from  his  conduct ;  and  although  there  has  been  here  no  release 
in  words,  the  acts  of  the  plaintiffs  assignor  are  equally  con- 
clusive. Kilmer  assented  to  the  assignment  by  Shaver,  and  both 
Kilmer  and  Hodge  made  promise  of  payment,  and  then  pay- 
ment to  the  defendant  of  the  moneys  which  have  been  allowed 
by  the  referee  against  him.  There  is  no  principle  upon  which 
the  recoveiy  can  stand,  and  the  only  case  cited  by  the  appellant, 
which  at  all  sustains  it,  is  Smith  v.  MoGluskey  (45  Barb.  610). 
That  case,  however,  is  not  only  opposed  to  the  views  already 
expressed,  but  the  judgment  now  before  us  shows  that  it  has 
not  been  followed,  even  by  the  court  which  made  it  (16  Hun, 
28),  and  upon  the  point  now  involved,  we  think,  the  last  stands 
upon  a  better  interpretation  of  the  law.  It  is  contended,  how- 
ever, by  the  appellant  that  the  referee's  finding  may  be  sup- 
ported upon  the  ground  that  at  the  time  of  payment,  all  parties 
were  ignorant  that  the  title  was  in  Knapp  and  not  in  Shaver. 
But  this  is  not  material.  This  mistake  did  not  create  a  sup-, 
posed  legal  obligation.  The  obligation  was  expressed  in  the 
contract.  If  Shaver  and  not  Knapp  had  the  title,  that  fact  would 
in  no  respect  have  given  Edgerton  a  right  against  Kilmer 
or  Hodge,  nor  would  it  have  added  to  their  duty  to  observe 
the  terms  of  the  contract.  It  might  have  made  it  more  desir- 
able for  them  to  do  so,  but  that  is  not  sufficient.  {Aiken  v. 
Shorty  1  H.  <fe  N.  210.)  Upon  the  facts  found  by  the  referee, 
the  plaintiff  might  have  an  action  against  Shaver  for  breach  of 
contract,  or  by  suit  for  specific  performance,  but  none  against 
Edgerton,  either  upon  legal  or  equitable  grounds ;  the  money 
which  he  got  was  actually  due  to  him,  and  there  can  be  no  obliga- 
tion to  refund  it. 
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It  follows  that  the  judgment  entered  upon  the  report  of  the 
referee  was  properly  reversed  —  that  the  order  of  reversal  and 
for  a  new  trial  should  be  affirmed,  and  by  reason  of  the  plaint- 
iffs stipulation,  the  defendant  have  judgment  absolute,  diB- 
missing  the  complaint,  with  costs. 

All  concur,  except  £abl,  J.,  dissenting. 

Order  affirmed  and  judgment  accordingly. 


Mabt  Ebid,  as  Administratrix,  etc.,  Appellant,  v.  Hugh  Mo- 
I  w  4fi  Cbtjm,  impleaded,  etc..  Respondent. 


A  covenant  in  a  mortgage,  to  keep  buildings  on  the  mortgagea  premises  in- 
sured for  the  benefit  of  the  mortgagee,  is  not  a  covenant  running  with 
the  land,  but  is  entirely  personal  in  its  character. 

The  holder  of  the  mortgage,  therefore,  cannot  claim  the  benefit  of  insurance 
upon  the  buildings  procured  hj  one  holding  under  a  conveyance  of  the 
equity  of  redemption  from  the  mortgagor. 

Where,  however,  the  owner  of  tlie  fee,  who  by  his  deed  took  subject  to  the 
mortgage,  procured  insurance,  and  by  directions  of  his  general  agent,  who 
had  charge  of  all  his  business,  including  insurance,  indorsements  were 
made  upon  the  policies,  making  the  loss,  if  any,  payable  to  the  mortgagee. 
heldt  that  the  latter  was  entitled  to  the  insurance,  and  that  his  right  was 
not  afi'ected  by  a  revocation  of  the  direction  and  a  cancellation  of  the 
indorsement  made,  without  his  knowledge  or  assent,  by  the  agent 

(Argued  January  25, 1883;  decided  March  6, 1888.) 

Appeal  from  judgment'of  the  General  Term  of  the  Sapreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  May  9, 1882,  which  affirmed,  so  far  as  appealed  from,  a 
judgment,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

This  action  was  brought  to  foreclose  a  mortgage  executed  by 
defendants  David  Donald  and  Hamilton  Waddell.  Subsequent 
to  the  giving  of  the  mortgage,  the  mortgagors  conveyed  the 
premises,  and  the  title  was,  at  the  time  of  the  commence- 
ment of  the  action,  in  defendant  Hugh  McOrum,  who 
claimed  under  various  mesne  conveyances,  all  of  which  were  in 
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terms  subject  to  the  mortgage.  This  instrmnent  contained  a 
covenant  on  the  part  of  the  mortgagors  to  keep  the  buildiDgs  on 
the  premises  insured,  the  policies  to  be  assigned  to  the  mortgagee, 
who  in  case  of  default  was  authorized  to  insure,  and  the  pre- 
miums in  such  case  were  declared  a  part  of  the  mortgage  debt. 
Said  McOrum  during  the  time  he  owned  the  property  resided 
in  California.  He  carried  on  business  on  the  premises,  of  which 
his  brother  John  J.  McOrum  had  the  entire  charge  and  manage- 
ment, including  the  charge  of  all  insurance.  The  buildings 
were,  previous  to  the  foreclosure,  destroyed  by  fire ;  at  that  time 
there  were  twenty-two  policies  of  insurance  upon  the  buildings 
and  the  stock  and  fixtures  therein.  These  were  all  procured 
by  said  agent,  and  by  their  terms  were  made  payable  to  Hugh 
McOrum,  as  owner.  As  to  four  of  the  policies  which  contained 
insurance  on  the  buildings  to  the  amount  of  $1,666,  the  referee 
found  that  plaintiff  had  no  knowledge  of  them,  but  that  subse- 
quent to  the  issuing  thereof  "by  direction  of  John  J.  McOrum, 
without  the  knowledge,  authority  or  assent  of  defendant  Hugh 
McOmm,"  an  indorsement  was  made  thereon,  •*  loss,  if  any, 
payable  to  John  Seed,  mortgagee."  That  thereafter  said 
John  J.  McOrum  caused  said  indorsement  to  be  erased  and  the 
same  to  be  made  payable  to  defendant  Hagh  McOrum  and  the 
following  indorsement  to  be  made  thereon :  "  The  mortgagee's 
interest  having  ceased,  the  loss,  if  any,  is  now  payable  to  Hugh 
McOrum  as  owner."  Further  facts  as  to  said  four  policies  appear 
in  the  opinion.  PlaintiflE  made  the  various  insurance  com- 
panies defendants  and  asked  that  defendant  Hugh  McOrum  be 
required  to  assign  to  him  the  insurance  upon  the  buildings  and 
that  insurance  companies  be  required  to  pay  over  to  plaintifE 
the  %Bveral  amounts  due  under  their  policies  for  loss  upon 
buildings.  The  court  decided  that  plaintiff  was  not  entitled  to 
any  of  the  insurance  moneys,  and  an  ordinary  judgment  of 
foreclosure  and  sale  was  rendered. 

Jos.  A.  Bv/rr^  Jr,^  for  appellant.  When  there  is  a  covenant 
between  the  mortgagor  and  mortgagee  to  insure  for  the  protec- 
tion and  indemnity  of  the  mortgagee,  this  gives  the  mortgagee 
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an  equitable  lien  upon  the  money  due  upon  the  policy  to  the 
extent  of  his  interest.  (Thomas  on  Mortgages,  176  ;  Jones  on 
Mortgages,  §  400 ;  Garter  v.  Rocketty  8  Paige,  437 ;  OromweU 
V.  Brooklyn  Fire  Ins.  Co.^  44  N.  Y.  42 ;  Bayward  v.  Draper^ 
7  Allen  [Mass.]  267 ;  Thomas  v.  Vam,  Kapp,  6  G.  &  J.  372 ; 
Norwich  Fire  Ins.  Co,  v.  Boomer^  52  111.  446 ;  Praoidence 
Co.  B^k  V.  Benson^  24  Pick.  210 ;  Lazarus  v.  Comm.  Ins. 
Co.j  2  Am.  Lead.  Cases,  834 ;  King  v.  Ins.  Co.^  7  Cush.  1 ; 
MiUenberger  v.  Bascomy  9  Penn.  St.  198 ;  In  re  Samdi  Ale 
Brewing  Co.y  3  Biss.  175 ;  Nicholas  v.  Baxter^  5  E.  I.  491 ; 
Miller  V.  Aldrichy  31  Mich.  408.)  If  the  covenant  to  insure 
runs  with  the  land,  it  binds  and  affects  all  persons  claiming  or  oc- 
cupying under  the  covenantor,  and  plaintiff  and  defendant  Hugh 
McCrum  are  in  the  tome  position  as  though  they  had  been  the 
original  mortgagee  and  mortgagor  or  as  if  Hugh  McOrum,  upon 
purchasing  the  premises,  had  expressly  agreed  to  perform  said 
covenant.  {Duffy  v.  N.  7.  <&  H.  R.  R.  Co,,  2  Hilt.  496.)  The 
covenant  to  insure  contained  in  the  mortgage,  is  a  covenant  run- 
ning with  the  land.  (2  Wash,  on  Real  Prop.  [4th  ed.]  284-287 ; 
Cole  V.  HugTieSy  54  N.  Y.  458 ;  Trustees  of  Cdumbia  CoUege  v. 
Lynchy  47  How.  Pr.  273 ;  Hurd  v.  CuHis,  19  Pick.  459, 
464 ;  Va/n  Rensselaer  v.  Bonested,  24  Barb.  365  ;  4  Kent's 
Com.  [12th  ed.]  480,  note  1 ;  1  Abb.  Law  Diet.,  title  "  Estate"  ; 
OuUs  V.  C&mm.y  2  Mass.  289  ;  Palmer  v.  Miller^  23  Barb.  399; 
Excelsior  F.  Ins.  Co.  v.  R.  Ins.  Co.  of  Liverpool,  55  N.  Y.  359 ; 
Wyman  v.  Prosser,  30  Barb.  368 ;  Hastings  v.  West.  F.  Ins. 
Co.,  7  Weekly  Dig.  60  ;  Cushing  v.  Thompson,  34  Me.  496  ; 
Carpenter  v.  Prov.  <6  W.  Ins.  Co.,  16  Peters,  495 ;  Wilson  v. 
BiU,  3  Mete.  69 ;  Colombian  Ins.  Co.  v.  Lawrence,  10  Peters, 
507 ;  Donald  v.  Black,  20  Ohio,  185  ;  Masury  v.  Sovlhviorth, 
9  id.  340 ;  2  Piatt  on  Leases,  226,  228;  Piatt  on  Covenants  [3 
Law  Lib.],  183 ;  Piatt  on  Leases,  119 ;  Vernon  v.  Smith,  6  B. 
&  Ad.  6  ;  1  Jones  on  Mortgagee,  §  409  ;  Rowley  v.  Palmer,  5 
Gray,  49 ;  Mix  v.  Hotchkiss,  14  Conn.  32.)  The  contract  of 
insurance  being  an  insurance  of  the  property,  the  payment  by 
the  insurance  companies  to  the  mortgagee  of  the  sum  insured 
upon  p9licies  taken  out  by  the  mortgagor  for  the  mortgagee's 
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benefit  extinguishes  the  mortgage  ^^pro  tarktoP  (  Wa/rmg  v. 
Loder^  53  N.  Y.  681 ;  ClvrUon  v.  Hope  Ins,  Co,j  45  id,  467 ; 
Wood  V.  N.  Y.Iiia.  Co.^  46  id.  421  ;  Sprmgfidd  Ins.  Go,  v. 
AUeUy  43  id.  893  ;  Kemochan  v.  N,  T,  Bowery  F.  Ins.  Oo,^ 
17  id.  428 ;  Lawrence  v.  St.  M,  F.  Im.  Oo,,  43  Barb.  479 ; 
Benjamin  v.  Saratoga  Mut,  F.  Ins.  Co.,  17  N.  T.  415 ; 
Oromwell  v.  Brooklyn  F.  Ins.  Co.y  44  id.  47 ;  Foster  v.  Beedy 
70  id.  19 ;  Ulster  Cov/nty  Sa/o.  Inst,  v.  Howe  Ins.  Co.^  73  id. 
161 ;  Phomix  Ins.  Co.  v.  Ihydy  19  Hun,  287 ;  Blame  v. 
Taylar,  19  Abb.  Pr.  228 ;  Meyer  v.  BumSy  33  Barb.  401 ; 
affirmed,  35  K  Y.  269;  AUen  v.  Culver ^  3  Denio,  284; 
Norman  v.  WeUsy  17  Wend.  148;  Astor  v.  -Hby^,  5 
id.  603;  Post  v.  Kearney ^  2  N.  Y.  394;  Denman  v. 
Prince,  40  Barb.  213;  1  Wash,  on  Eeal  Prop.  [4th  ed.] 
499 ;  Vernon  v.  Smithy  5  B.  &  Aid.  1 ;  Doe  v.  Peck,  1 
id.  428 ;  Thomas  v.  Van  Eapf,  6  G.  &  J.  372 ;  In  re 
Sandff  Ale  Brewing  Co.,  4  Biss.  175 ;  Miller  v.  Aldrich,  31 
Mich.  408.)  The  mere  fact  that  the  covenant  in  the  mortgage 
contains  a  provision  that,  in  default  of  compliance  with  such 
covenant,  the  mortgagee  himself  may  insure,  is  no  bar  to  this 
action.  {Nichols  v.  Baxter,  5  R.  I.  491 ;  In  re  Samd^  Ale 
Brewmg  Co.,  3  Biss.  180.)  Even  if  the  covenant  does  not 
run  with  the  land  at  law,  it  is  bmding  in  equity  upon  an 
assignee  of  the  land  with  notice.  {Suker  v.  Dennis,  Law 
Eep.,  7  Ch.  Div.  227 ;  MUUr  v.  Aldrich,  31  Mich.  408,  413, 
417,  418.)  The  defendant,  Hugh  McCrum,  having  through 
his  agent  expressly  agreed  to  procure  policies  and  assign  them 
to  Mr.  Eeid,  the  court  should  give  effect  to  such  agreement  by 
compelling  such  an  assignment.  (Bigelow  on  Estoppel,  368 ; 
OriewoU  v.  Havm,  25  N.  Y.  595 ,  N.  Y.  &  N.  E.  R,  R. 
Co.  V.  Schuyler,  34  id.  30.)  When  a  policy  of  insurance  is 
taken  out  by  the  mortgagor  in  his  name,  and  contains  a  clause 
"  loss,  if  any,  payable  to  the  mortgagee,"  it  would  seem  to  be  an 
insurance  of  the  interest  of  the  mortgagor,  with  an  irrevocable 
power  of  attorney  to  the  mortgagee  to  receive  the  avails  of  the 
insurance  in  case  of  loss  and  apply  it  upon  the  mortgage  debt. 
{Buffalo  S.  E.  Works  v.  Sim  Mut.  Ins.  Co.,  17  K  Y.  406; 
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Chrosvenor  v.  A.  F.  Ins.  Co.y  id.  896 ;  affirming  5  Duer,  517 ; 
LucJcey  v.  Oaamon^  87  How.  184, 188 ;  Ermis  v.  Harmony 
F.  L  Go.y  8  BoBw.  516 ;  Thomas  on  Mortgages,  §§  406,  407.) 

Rufus  L.  Scott  for  respondent.  The  lien  of  the  mortgage 
does  not  give  any  right  to,  or  any  equitable  lien  upon  insurance 
moneys.  {Ca/rter  v.  RocJcett^  8  Paige,  437;  OromweU  v. 
B'klyn  F.  Ins.  Co.,  44  N.  Y.  47.)  The  taking  of  a  deed  sub- 
ject to  a  mortgage,  or  any  other  personal  covenant,  does  not 
create  any  personal  KabUity  upon  the  part  of  the  grantee.  He 
cannot  be  bound  except  by  assumption  or  agreement  upon  his 
part.  {SgoU  v.  McMiOa/n,  76  N.  Y.  141 ;  Stetlbins  v.  HaU,  29 
Barb.  524.).  A  covenant  of  insurance  in  a  mortgage  is  a  mere 
personal  covenant,  and  does  not  run  with  the  land.  {CaHer 
V.  BockeUj  8  Paige,  437;  CrormoeU  v.  B^Jdyn  F.  Ins.  Co.^  44 
N.  Y.  47 ;  Wymom  v.  Prosser^  36  Barb.  368 ;  Oushmg  v. 
Thompson^  84  Me.  496 ;  Carpenter  y.  Prov.  <&  Wash.  Ins.  Co.y 
15  Peters,  495 ;  Wilson  v.  HiU^  3  Mete.  [Mass.]  69 ;  Douglass 
V.  Mv/rphy,  16  U.  C.  Q.  B.  113 ;  Norman  v.  WeOs,  17 
Wend.  138;  Hastings  v.  WestoJiester  F.  Ins.  Co.^  73  N.  Y. 
141 ;  Golumbiam,  Ins.  Co.  v.  La/wrenoey  10  Peters,  507 ;  Donald 
V.  Blacky  20  Ohio,  1 85 ;  Dvmlop  v.  Av^^  23  Hun,  509 ;  1 
Smith's  Lead.  Cases,  139 ;  Masury  r.Southworthy  6  Ohio  L.  R. 
340;  Zee  v.  WhUdyj  Law  Eep.,  2  Eq.  143;  Thomas  on 
Mortgages,  176 ;  1  Washburn  on  Real  Estate,  §  6,  p.  497 ; 
2  id.  286,  288 ;  2  Piatt  on  Leases,  226-228 ;  Piatt  on  Cove- 
nants, 183.) 

MiLLEK,  J.  In  the  case  of  Dimlop  v.  A^&ery  (89  N.  Y.  592), 
it  was  held  that  a  covenant  to  insure  contained  in  a  mortgage 
was  not  a  covenant  running  with  the  land ;  that  it  was  en- 
tirely personal  in  its  character  and  did  not  affect  the  land  and 
was  collateral  and  incidental  to  the  remaining  covenants  in 
the  mortgage.  That  decision  is  a  complete  answer  to  the  claim 
made  by  the  appellant's  counsel,  that  the  covenant  to  insure 
contained  in  the  mortgage  in  this  case  runs  with  the  land,  and 
the  question  must  be  regarded  as  res  adjudicata^  unless  some 
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reason  exists  why  the  case  cited  should  not  be  followed  and  ad- 
hered to.  Authorities  are  cited  in  support  of  that  decision, 
and  no  doubt  is  expressed  in  the  opinion  in  regard  to  the  cor- 
rectness of  the  rule  there  laid  down,  nor  is  there,  we  think, 
any  ground  for  claiming  that  the  question  at  issue  was  not  in- 
volved in  that  case,  as  the  point  was  distinctly  presented,  and 
if  the  covenant  to  insure  was  a  covenant  running  with  the 
land,  then  the  plaintiff  was  clearly  entitled  to.  recover. 

It  is  true  that  the  question  of  imputed  notice  was  an  impor- 
tant and  material  point  in  that  case,  and  the  trial  court  and  the 
General  Term  held  that  the  defendant  took  his  mortgage  with 
notice  and  knowledge  of  the  covenant,  to  insure  which  was 
contained  in  the  record  of  the  plaintiff's  mortgage..  As  the 
plaintiff's  right  would  have  been  maintained  if  the  covenant 
had  been  one  rmmmg  with  the  land,  there  is  no  ground  for 
claiming  that  the  question  was  not  presented  to,  and  decided 
by,  the  court.  The  &ct,  that  in  the  case  cited  the  land  was 
still  in  the  hands  of  the  original  obligor,  can  make  no  differ- 
ence, and  we  think  the  position  of  the  appellant's  coimsel  that 
because  no  one  had  bought  no  one  could  be  affected  by  it,  did  not 
affect  or  impair  the  right  of  the  mortgagee  to  claim  the  benefit 
of  the  covenant,  if  it  was  one  running  with  the  land.  In  the 
above  case  the  plaintiff  claimed,  as  senior  mortgagee,  and  that 
the  covenant  to  insure  entitled  him  to  the  insurance  money,  and 
the  defendant  claimed  as  a  junior  mortgagee.  If  the  covenant 
ran  with  the  land  the  plaintiff  clearly  had  an  equity  which  was 
superior  and  prior  to  that  of  a  subsequent  incumbrancer,  and 
this  by  virtue  of  the  covenant  which  gave  him  the  prior  right 
and  which  could  not  be  disturbed  or  destroyed  by  an  assign- 
ment of  the  policy  to  a  junior  mortgagee.  We  are,  therefore, 
unable  to  perceive  why  the  case  cited  is  not  a  direct  authority 
upon  the  question  under  consideration,  and  we  think  the  re- 
marks in  the  opinion  therein  on  this  point  are  not  obiter  dictmrn^ 
as  claimed.  Assuming,  however,  that  the  question  is  before  us 
we  are  of  the  opinion,  after  an  examination  of  the  elaborate  brief 
of  the  counsel  for  the  appellant  and  the  authorities  cited,  that  the 
covenant  in  question  did  not  run  with  the  land.  There  is  a  distinc- 
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tion  between  a  case  where  there  is  a  covenant  to  rebuild  or  repair 
upon  the  destruction  of  the  property  by  fire,  and  where  there  is 
no  such  covenant,  and  while  there  may  be  some  reason,  perhaps, 
for  sustaining  the  former  covenant  as  running  with  the  land, 
there  is  none  whatever  for  upholding  the  latter.  It  may  be 
^remarked  that  as  the  question  is  not  presented  here  we  are  not, 
therefore,  called  upon  to  express  an  opinion  in  regard  to  the 
efiect  of  a  covenant  which  contains  the  provision  referred  to  as 
to  rebuilding  and  repairing.  A  careful  examination  of  the  au- 
thorities presents  no  case  where  it  has  been  distinctly  held  that 
a  simple  covenant  of  insurance  runs  with  the  land.  The  counsel 
for  appellant  claims  that  he  is  entitled  to  recover  on  four 
of  the  policies,  amounting  together  to  the  sum  of  $1,050  on  the 
buildings,  if  not  the  full  amount  of  all  the  policies.  This  po- 
sition is  based  upon  the  ground  that  an  indorsement  was  made 
in  September,  1880,  upon  these  policies  by  direction  of  the  agent 
of  the  defendant.  "  Loss,  if  any,  payable  to  John  Beid,  mort- 
gagee." It  appears  that  in  December,  1880,  John  J.  McCrum,the 
agent  above  named,  procured  the  indorsement  to  be  erased  and 
instead  thereof  the  following  to  be  made :  "  The  mortgagee's 
interest  having  ceased,  the  loss,  if  any,  is  now  payable  to  Hugh 
McOrum  as  owner."  Upon  these  facts  the  question  arises 
whether  the  alteration  made  changed  the  disposition  to  be  made 
of  the  insurance  money.  The  respondent's  counsel  insists  that 
the  origmal  indorsement  was  made  without  the  authority  of 
the  owner ;  that  the  policies  were  never  delivered  to  Reid,  and 
that  he  had  no  knowledge  of  them  previous  to  the  fire  in  May, 
and  that  they  covered  stock  and  machinery  upon  which  Beid 
claimed  no  hen,  and  that  they  covered  over  five  times  in  amount 
on  stock  and  machinery  more  than  on  buildings. 

As  a  general  rule,  where  a  policy  is  taken  out,  with  loss 
payable  to  a  particular  individual,  such  person  is  entitled  to 
the  amount  of  the  policy  in  case  of  loss.  Could  this  direction 
be  revoked  without  the  consent  of  the  person  for  whose  benefit 
it  appeared  to  have  been  made  ?  On  its  face  it  waa  a  contract 
of  the  insurance  company  to  pay  the  money  in  case  of  loss  to 
the  person  named,  and  if  it  had  remained  imrevoked,  such 
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person  wonld  clearly  have  been  entitled  to  the  8ame»  The 
appellant  never  consented  to  the  change  of  indorsements,  and 
the  court  so  found.  The  original  indorsement  would  not  be 
an  absolute  assignment  of  the  policy,  nevertheless  the  mortgagee 
would  be  entitled  to  the  benefit  of  such  indorsement  if  made 
on  his  behalf,  and  if  there  was  authority  to  direct  the  indorse- 
ment the  plaintiJS  would  be  entitled  to  any  loss  on  these  poli- 
cies, so  far  as  it  occurred  on  the  buildings  insured.  The  court, 
however,  found  that  the  indorsement  was  made  by  the  direc- 
tion of  John  J.  McOrum,  without  the  knowledge,  authority  or 
assent  of  the  defendant  Hugh  McCrum.  This  finding,  we 
think,  is  not  supported  by  the  evidence.  The  testimony  shows 
that  John  J.  McOrum  was  the  general  agent  of  Hugh  McCrum 
and  also  his  agent  in  regard  to  insurance,  the  same  as  in 
reference  to  the  business  of  Hugh,  which  was  under  his 
charge.  There  is  also  evidence,  which  is  not  contradicted,  that 
John  made  a  statement  to  the  plaintiffs  intestate  to  the  effect 
that  policies  were  issued  in  the  name  of  Mr.  Eeid.  It  appears 
that  the  four  policies  named  in  the  ninth  finding  were  in 
accordance  with  this  statement.  If  these  policies  had  been 
delivered  to  Mr.  Eeid  or  to  his  agent,  or  to  any  person  on  his 
behalf,  there  would  be  no  question  but  that  he  would  have 
been  entitled  to  the  amount  of  the  loss  upon  the  same ;  that 
they  were  not  delivered,  we  think,  can  make  no  difference. 
They  were  left  with  the  insurance  agent  evidently  for  the 
benefit  of  Mr.  Eeid.  The  contract  was  thus  in  effect  partially 
executed,  and  being  thus  executed  the  defendant  Hugh 
McCrum  is  estopped  from  claiming  that  it  could  be  changed 
afterward  without  the  assent  of  Mr.  Eeid.  The  agent  was  act- 
ing within  the  scope  of  his  authority  in  obtaining  the  policies, 
and  as  he  contracted  that  the  loss  be  made  payable  to  Mr. 
Eeid,  and  as  this  was  done  and  the  policies  left  for  the  benefit 
of  Mr.  Eeid,  we  think  it  cannot  be  urged  that  he  exceeded  his 
power.  The  statement  of  the  agent  that  the  policies  should  be 
issued  in  the  name  of  Mr.  Eeid,  without  any  thing  being  done 
to  carry  it  out,  presents  a  different  question,  and  it  is  not 
apparent  how  such  an  arrangement,  entirely  unexecuted,  could 
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bind  the  principal,  without  direct  proof  of  authority  to  that 
efiect. 

When,  however,  the  contract  has  been  carried  into  effect  it 
cannot  be  said  that  the  indorsement  was  made  on  the  four 
policies  without  the  knowledge,  authority  or  assent  of  the 
defendant,  and  that  the  agent  was  authorized  subsequently  to 
direct  the  alteration  which  was  made.  We  think  there  was  no 
question  as  to  notice  of  the  existence  of  the  covenant  to  the 
defendant  arising  in  this  case  which  requires  examination.  Nor 
is  there  sufficient  evidence  of  any  agreement  to  assign  the  poli- 
cies by  the  defendant  which  entitles  the  plaintiff  to  the  avails 
thereof.  The  court  refused  to  find  in  this  respect  as  requested 
by  the  appellant's  counsel,  and  we  are  not  prepared  to  say  that 
such  refusal  was  erroneous. 

The  other  questions  presented  have  received  due  attention 
and  do  hot  require  comment. 

For  the  error  stated  the  judgment  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  abide  the  event,  unless  the  de- 
fendant stipulates  that  the  decree  be  modified  so  as  to  allow  the 
plaintiff  the  amount  of  loss  upon  the  real  estate  which  was  ad- 
justed upon  the  four  policies  which  were  made  payable  to 
John  Reid,  mortgagee.  In  which  case  the  judgment  as  modi- 
fied should  be  affirmed,  without  costs  of  appeal  in  this  court  to 
either  party. 

All  concur. 

Judgment  accordingly. 


RoBBBT  T.  Wendell  et  al.,  Administrators,  etc..  Respondents, 
•O30/       ^«  The  New  York  Central  and  Hudson  Ritee  Railroad 
'      ^'       Company,  Appellant. 


Although  from  an  infant,  if  mi  jwrii,  a  less  degree  of  care  is  required 
than  from  a  person  of  matnre  age,  yet  he  is  chargeable  with  some  deg^ree 
of  care  and  prudence  in  approaching  a  known  danger,  and  is  responsible 
for  the  consequences  of  some  degree  of  negUgence  ;  and  in  an  action  for 
injuries  to  him  occasioned  by  negUgenoe  of  another,  absence  of  this  degree 
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of  negligence  on  his  part  must  be  made  to  appear  to  authorize  a  re- 
covery. 
In  an  action  to  recover  damages  for  alleged  negligence  causing  the 
death  of  W.,  plaintiffs'  intestate,  who  was  killed  at  a  crossing  on 
the  defendant's  road,  in  the  city  of  S.,  it  appeared  that  the  deceased 
was  a  bright,  active  boy  seven  years  of  age,  considered  competent 
by  his  parents  to  go  to  school  and  on  errands  alone.  He  was  in 
the  habit  of  crossing  the  railroad  tracks  at  the  place  where  the  accident 
happened  ;  he  had  been  stopped  while  attempting  to  cross  by  the  flag, 
men  stationed  at  that  point,  and  had  been  before  cautioned  by  them 
against  attempting  to  cross  in  front  of  an  approaching  train.  Shortly 
before  the  acddent  the  deceased  was  standing  near  the  flagman's  shanty 
with  a  companion,  on  the  street  fifty-one  feet  from  where  he  was  struck; 
the  approaching  train  was  in  plain  sight  from  the  place  where  he 
Btx>od  for  a  distance  of  about  five  hundred  feet  from  the  crossing.  The 
'  fitgmen  (two  in  number)  had  left  the  slianty  and  approached  the  track, 
'  in  the  performance  of  their  duty.  The  boys  both  started  on  a  run  to  cross 
in  front  of  the  train  ;  the  flagmen  shouted  to  them  to  stop  and  waved 
their  flags ;  one  of  the  flagmen,  who  stood  on  the  sidewalk  ten  or  flfteen 
feet  distant  from  the  track  on  which  the  train  was  approaching,  endeav- 
ored to  intercept  the  deceased,  but  he  eluded  him  and  reached  the  track, 
where  he  slipped  and  fell  and  was  killed.  BM  (Danforth,  J.,  dissent- 
ing), that  a  motion  for  nonsuit  on  the  ground  of  contributory  negligence 
was  improperly  denied. 

(Argued  January  ^,  1888  ;  decided  March  6, 1883.) 

Appeal  from  jadgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  third  judicial  department,  entered  upon 
an  order  made  January  27,  1882,  whidh  affirmed  a  judgment 
in  favor  of  plaintiffs,  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

HamdUon  Harris  for  appellant.  The  jury  must  be  author- 
ized to  find  affirmatively  that  the  person  injured  was  free  from 
fault  which  oontribnted  to  the  accident,  or  the  action  cannot 
be  maintained.  {ReyruMs  v.  N.  T.  G.  <&  E.  R.  R.  B.,  58  N.T. 
248;  Weber  v.  N.  Y.  0.  <6  H.  R.  R.  R,,  id.  451 ;  Massah 
V.  D.  <&  B.  C.  Oo.,  64  id.  524 ;  Thompson  on  Neg.  1236 ;  Rur 
4dph  V.  Fnohsy  44  How.  Pr.  160.)  The  la:w  does  not.requiie 
of  an  in&nt  of  tender  years  the  same  degree  of  care  as  is  re- 
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qnired  from  an  adult,  and  the  degree  of  care  required  is  to  be 
graduated  bj  the  age  and  capacity  of  the  indi vidual,  but  this  does 
not  change  the  well-settled  rule  as  to  contributory  negligence. 
(Byrne  Case,  83  K  Y.  622;  Sheridom  Case,  36  id.  43;  Mc- 
Oao&m  Case,  67  id.  417 ;  Thv^er  Case,  60  id.  326.)  The  refusal 
of  the  request  to  charge,  that  there  was  no  proof  to  warrant  the 
jury  in  finding  that  the  deceased  did  not  know  the  danger  of  cross- 
ing the  track  in  front  of  the  locomotive,  was  error.  (  CordeU  v. 
N.  Y.  a  ds  S.  R.  R.  R.  Co.,  75  N.  Y.  330.)  The  defendant  was 
free  from  any  negligence  contributory  to  the  injury.  {Mc  Orath 
Case,  63  JST.  Y.  628 ;  SaU^  Case,  88  id.  56 ;  Envpfke  v. 
EnicJc.  Ice  Co.,  84  id.  488;  CaUigm  Case,  59  id.  651.) 
The  court  erred  in  charging  that  "  the  rights  of  the  persons 
who  may  traverse  that  street  and  the  rights  of  the  railroad 
company  which  runs  its  trains  there,  are  to  be  exercised  to- 
gether in  a  proper  and  reasonable  manner ;"  and  again,  "  you 
must  not  give  undue  prominence  to  the  rights  of  citizens  as 
against  the  railroad  company,  nor  to  the  rights  of  the  railroad 
company  as  against  the  citizens."    (Adolph  Case,  76  N.  Y.  634.) 

Arth/ur  A.  Yates  for  respondents.  The  high  rate  of  speed 
at  which  defendant  was  running  at  the  crossing  was  negligent, 
although  every  statutory  signal  was  given.  {CostdUfs  Case, 
66  Barb.  92 ;  WUds  v.  Hudson  Rimr  R.  R.  Co.,  21  N.  Y. 
816 ;  MoGovem  v.  N.  Y.  C.  A  E.  R.  R.  R.  Co.,  67  id. 
417,  420,  421 ;  Orippm  v.  IT.  Y.  C  <&  H.  R.  R.  R.  Co.,  40 
id.  34.)  Persons  of  "  ordinary  experience "  and  not  experts 
alone  may  testify  as  to  speed  of  trains.  {Salter  v.  U.  <&  B. 
R.  R.  R.  Co.,  89  N.  Y.  631 ;  Nea/rmg  v.  N.  Y.  C.  R.  R., 
Gen.  Term,  third  dept.,  12  Weekly  Dig.  No.  9,  p.  206 ;  Mo- 
Orath  V.  N.  Y.  C  R.  R.  Co.,  66  N.  Y.  330 ;  Massoit  v. 
JUT.  Y.  a  (&  H.  R.  R.  R.  Co.,  64  id.  424;  Jetter  v.  JUT.  Y.  O. 
<6  H.  R.  R.  R.  Co.,  3  Abb.  Ot.  of  App.  458.)  There 
was  no  negligence  on  the  part  of  the  deceased  which  con- 
tributed to  his  death.  [Hanxihs  v.  Winans,  10  J.  &  S.  461 ; 
CosteOds  Case,  65  Barb.  92 ;  Thvrbeir  v.  H.  B.  M.  ds  F. 
R.  R.  R.,  60  N.  Y.  88 ;  Bdtm  v.  Boaster,  68  id.  411 ; 
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8  Abb.  Ot.  of  App.  274;  Boaster  v.  Second  Ave.  B.  B. 
Co.^  3  Eobt.  310;  Aa/ron  v.  Second  Ave.  B.  B.  Co.,,  2 
Daly,  127.)  Negligence  cannot  be  imputed  to  the  parent 
of  liie  child,  or  those  having  him  in  charge.  {Drew  v.  Siasth 
Ave.  B.  B.  Go.,  26  N.  T.  49;  Tlmrber  v.  R.  B.  M.  <& H. 
B.  B.  Co.j  60  id.  338,  835 ;  Mangam  v.  N.  Y.  (7.,  etc.,  3& 
id.  455,  459 ;  41  Eng.  Com.  Law,  422 ;  McQovem^e  Case, 
67  N.  T.  421.)  To  justify  a  nonsuit  on  the  ground  of  con- 
tributory negligence  the  undisputed  facts  must  show  the 
omission  or  commission  of  some  act  which  the  law  adjudges 
negligence.  {Stachus  v.  N.  Y.  (7.,  etc.,  79  N.  T.  464;  Chad- 
bourne  v.  2>,  Z.  <6  W.  B.  B.  Go.,  6  Daly,  215.)  An  infant 
is  not  held  to  the  same  degree  of  care  to  which  an  adult  should 
be  held.  {Jhl  v.  Foriy^second  St.  B.  B.  Go.,  47  N.  Y. 
317;  Sheridan  v.  B.  <&  iT.  B.  B.  Co.,  36  id.  42;  C^Jfara  v, 
K  B.  B.  B.  Go.,  38  id.  444;  GostdUfe  Gase,  65  Barb.  92; 
Movrry  v.  Gent.  Gity  B.  B.  Co.,  51  N.  T.  666 ;  Beynolde  v. 
N.  Y.  C,  etc.,  58  id.  252 ;  McOwrry  v.  Loomie,  69  id.  107 ; 
FdOon  V.  Cent.  Pa/rk  N.  E.  B.  B.,  64  id.  18  ;  McOov&m'e 
Ow^,  67  id.  617 ;  Eay<yroft  v.Z.S.  c6  Jf.  5.,  3  Hun,  191 ; 
Casey  v.  N.  Y.  C.&E.  B.  B.  B.  Co.,  78  N.T.  518;  Bymee 
V.  N.  Y.  C,  83  id.  620 ;  Mwngam  v.  B.  B.  B.  Go.,  38  id. 
455,  458;  Lynch  v.  M(mdm,,  42  Eng.  Com.  Law,  422; 
Bowling  v.  iT.  Y.  C.  B.  B.,  15  Week.  Dig.  471 ;  Foy>ea  v, 
iT.  Y.  a,  22  Hun,  56 ;  Thurber  v.  ff.  B.  M.  <&  T.B.  B.  Co., 
60  N.  T.  834,  335 ;  McGovem  v.  JT.  Y.  C,  67  id.  417.)  The 
whole  question  of  negligence  belongs  to  the  jury.  {Bart  v. 
Hudeon  Biver  B.  Co.,  80  N.  Y.  622 ;  Fayne  v.  N.  Y.  C,  83 
id.  572,  579 ;  Stackw  v.  iT.  Y.  C,  79  id.  465,  469 ;  EiU  v. 
N.  Y.  G.  B.  B.  Co.,  2  Week.  Dig.  95 ;  UrquhaH  v.  OUy  of 
Ogdmeburg,  13  Week.  Dig.  109.)  The  degree  of  care  required 
of  an  infant,  and  whether  that  degree  has  been  exercised,  is 
always  a  question  for  a  jury.  {Sheridan  v.  N.  B.  B.  Co.,  36 
N.  T.  48  ;  CMara  v.  H.  B.  B.  B.  Co.,  38  id.  445;  CoeteOxfe 
Case,  65  Barb.  92 ;  FiOUm  v.  Cent.  Pa/rk  N.  &  E.  B.  B.  Co., 
64N.T.18;  Bymey.N.  Y.  C,  88 id.  622;  D(yu)lmgY.N. 
Y.  C,  Week.  Dig.,  Ko.  20,  p.  47.)     The  defendant  was  crim- 
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iiudly  negligent.  (Laws  of  1879,  chap.  273.)  Against  gross 
carelessness  contributory  negligence  is  no  defense.  {Kenyan 
v.  N.  Y.  a,  6  Hnn,  479 ;  Orem  v.  £He  R.  B.,  11  id  334.) 

KuGBB,  Ch.  J.  This  action  was  brought  to  recover  damages 
for  the  alleged  negligent  killing  of  Henry  P.  Wendell,  the 
plaintiffs'  intestate,  by  the  defendant. 

At  the  close  of  the  plaintiffs'  case  the  defendant  moved 
to  nonsnit  upon  the  ground  that  the  cstfelessness  of  the 
deceased  contributed  to  the  injury  which  occasioned  his  death. 
At  the  dose  of  the  whole  evidence  this  motion  was  renewed 
upon  the  additional  ground  that  there  was  no  proof  of  negli- 
gence on  the  part  of  the  defendant  which  contributed  to  the 
injury.  These  motions  were  denied  and  the  defendant  duly 
excepted. 

This  case  is  singularly  free  from  conflicting  evidence  and  of 
circumstances  attending  the  casualty  which  would  lead  men  of 
ordinary  prudence  and  judgment  to  differ  in  regard  to  the 
cause  of  the  accident. 

The  only  material  points  upon  which  there  occurs  any  dis- 
crepancy in  the  testimony  of  witnesses  relates  to  the  speed  of 
the  train  and  the  distance  of  the  train  from  the  plaintifib'  in- 
testate when  he  fell.  The  alleged  dangerous  speed  of  the 
train  at  the  time  of  the  accident  is  the  only  ground  upon 
which  negligence  is  imputed  to  the  defendant.  The  plaintiffs 
produced  several  witnesses  who  occupied  a  point  of  view 
directly  in  front  of  thie  approaching  train,  and  who  testified 
that  in  their  judgment  the  train  approached  the  place  of  acci- 
dent at  the  rate  of  from  fifteen  to  twenty-five  miles  an  hour. 
This  comprised  all  of  the  plaintifib'  evidence  upon  this  point. 

From  the  uncontradicted  facts  in  the  case  it  appeared  that 
the  accident  occurred  at  a  street  crossing  in  the  city  of  Schenec- 
tady, within  five  hundred  feet  from  where  the  locomotive 
usually  stopped  at  this  station ;  that  the  train  on  this  occasion 
stopped  at  its  customary  place,  leaving  one-third  of  its  length 
below  the  point  of  the  accident.  The  testimony  of  the  experts 
showed  that  a  train  ranning  faster  than  ten  miles  an  hour 
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could  not  be  stopped  within  that  distance.  The  train  hands 
testified  that  the  train  ran  no  faster  than  that.  Considering 
this  evidence  in  connection  with  the  fact  that  the  defendant 
employed  two  flagmen  to  warn  travelers  at  this  crossing,  and 
that  they  were  both  actively  engaged  in  the  performance,  of 
that  dnty  at  the  very  time  of  the  accident,  it  would  seem  to 
render  it  doubtful  whether  the  charge  of  negligence  against 
the  defendant  could  fairly  be  sustained.  This  question  was, 
however,  left  to  the  jury  by  the  court  below,  and  we  do  not 
consider  it  necessary  to  disturb  their  verdict  upon  this  point. 

We  are,  therefore,  required  to  examine  the  question  as  to 
whether  the  pbintifis'  intestate  was  guilty  of  negligence  in 
approaching  the  track. 

At  the  time  of  the  accident  he  was  a  bright,  active  boy  about 
seven  years  of  age,  considered  competent  by  his  parents  to  go 
to  school  and  upon  errands  alone.  He  was  sometimes  in- 
trusted with  the  duty  of  driving  a  horse  and  wagon,  and  was 
in  the  habit  of  crossing  the  railroad  track  at  the  place  where 
the  accident  occurred.  Previous  to  the  accident  he  had  been 
stopped  while  attempting  to  cross  by  the  flagmen  stationed  at 
that  point,  and  had  been  before  cautioned  by  them  against 
attempting  to  cross .  in  front  of  an  approaching  train.  The 
accident  happened  in  broad  day-light,  and  from  the  place  where 
it  occurred  a  train  could  be  seen  for  upwards  of  five  hundred 
(500)  feet  south  of  the  crossing.  The  street  on  which  the  boy 
was  passing  (Main  street)  marked  the  southern  boundary  of 
the  settled  part  of  the  city.  No  buildings  lined  the  railroad 
south  of  Main  street,  and  from  the  point  where  the  boy  started 
to  cross  the  track,  no  object  intercepts  a  view  of  an  approach- 
ing train  for  a  long  distance. 

No  conflict  as  to  these  facts  appears  in  the  evidence,  and 
they  are  mainly  proven  by  the  statements  of  the  plaintiffs' 
witnesses. 

The  case  was  tried  upon  the  assumption  by  the  court  and 

both  parties  that  the  deceased  was  sui  juris  and  that  his  parents 

were  not  chargeable  with  negligence  in  permitting  him  to  be 

in  the  plaoe  where  he  was  injured.    In  fact  at  the  time  of 
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the  accident  he  was  upon  an  errand  for  his  mother  which 
required  him  to  cross  this  railroad  track. 

The  assmnption  that  the  boy  wad  sui  juris  implies  that  he 
had  sufficient  mental  and  physical  capacity  to  be  chargeable 
with  the  exercise  of  some  degree  of  care  and  prudence  and 
responsible  for  the  consequences  of  some  degree  of  negligence, 
but  doubtless,  owing  to  his  tender  years,  a  lesser  degree  of  care 
was  required  of  him  than  of  one  of  mature  age. 

Nevertheless  an  infant,  whatever  his  age,  is  not  in  law  alto- 
gether exempted  from  the  exercise  of  care  and  prudence  in 
approaching  a  known  danger.  {Honegsberger  v.  The  Second 
Avenue  H,  It.  Co.^  1  Keyes,  570.)  If  the  infant  be  of  tender 
years  and  not  eui  jurisy  the  negligence  is  imputable  to  his 
parents  or  guardians.  If  he  be  aui  jwris^  it  is  imputable  to 
himself.  {Thurber  v.  Ha/dem,  B.  M.  <&  F.  R.  E.  Co.,  60  N.T. 
333.)  But  as  was  said  by  Cowen,  J.,  in  a  case  where  the  in- 
fant was  between  two  and  three  years  of  age  {Hartfidd  v. 
Roper,  21  Wend.  620):  "When  he  complains  of  wrongs  to 
himself,  the  defendant  has  a  right  to  insist  that  he  should  not 
have  been  the  heedless  instrument  of  his  own  injury ;  "  and 
whenever  it  affirmatively  appears  either  that  the  injury  was 
occasioned  by  the  &ult  of  the  party  injured,  or  where  there  is 
an  entire  absence  of  evidence  showing  that  he  is  free  from 
fault,  he  cannot  recover. 

The  doctrines  of  this  case  have  been  cited  and  approved  in 
numerous  cases  and  are  now  well  settled  in  this  State.  In  the 
case  of  Reynolds  v.  N.  Y.  O.  &  H.  R.  R.  R.  Co.  (58  N.  Y. 
248),  this  court  decided  that  this  rule  required  a  nonsuit  when  the 
affirmative  proof  did  not  authorize  the  jury  to  find  the  absence 
of  fault  on  the  part  of  the  injured  infant. 

It  is  true  that  the  evidence  of  proper  caution  in  approaching 
a  dangerous  place  may  appear  either  by  direct  proof  or  by 
proof  of  such  facts  and  circumstances  as  would  authorize  the 
jury  to  find  an  absence  of  fault,  but  that  fact  must  be  made  to 
appear  by  the  plaintiff  in  one  form  or  another.  Without  such 
proof,  the  court  must  non-suit  the  plaintifiE. 

As  was  said  by  Earl,  J.,  in  CordeUL  v.  N.    T,  C  dk  H. 
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a.  B.  B.  Co.  (75  K  Y.  832) :  "  To  maintain  this  action 
the  plaintifiE  most  show  that  the  death  of  the  intestate  was 
caused  solely  by  the  negligence  of  the  defendant^  and  this  she 
must  show  by  competent  evidence."  If  the  facts  all  point  to 
the  single  conclusion  that  the  deceased  was  negligent  the  court 
is  bound  to  nonsuit. 

The  rule  is  stated  by  Allen,  J.,  in  Thwier  v.  Haniem^ 
B.  M.  &  F.  B.  B.  Co.  (60  N.  Y.  331) :  «  Whm  the  m^ 
ferenoea  to  he  drcmn  from  the  proof  (vre  not  certam  and 
incontrovertible  it  cannot  be  decided  as  a  question  of  law  by 
directing  a  verdict  or  nonsuit,  but  must  be  submitted  to  the 
juiy. 

Negligence  is  a  question  of  fact  and  should  usually  be  de- 
cided as  such,  especially  whenever  men  of  ordMio/ry  prudence 
and  discretion  m/ight  differ  aeJio  the  character  of  the  act^ 
xmder  the  circumstances  of  the  case,  the  positions  and  condi- 
tions of  the  parties."  (See  also  Morrison  v.  Erie  BaH/way  Oo,y 
66  N.  Y.  308.)  It  is,  however,  at  war  with  settled  principles, 
to  hold  that  when  the  facts  show  that  an  injured  party  has  been 
guilty  of  negligence,  much  more  of  willful  and  persistent  reck- 
lessness in  approaching  a  known  danger,  that  a  court  should 
permit  a  jury  to  charge  the  consequences  of  such  conduct  upon 
another  party. 

In  the  light  of  these  principles  let  us  examine  the  circum- 
stances of  this  case.  Shortly  before  the  accident  the  deceased 
with  a  companion  two  years  older  was  standing  near  the  flag- 
man's shauty  on  the  south  side  of  Main  street  and  fifty-one 
feet  east  from  where  he  was  struck. 

The  flagmen  had  left  the  shanty  and  approached  the  track  in 
the  performance  of  their  duty.  The  approaching  train  was  in 
plain  sight  from  the  place  where  the  boys  stood  for  a  distance 
of  about  five  hundred  feet  from  the  crossing.  They  both 
suddenly  started  on  a  run  on  the  south  sidewalk  of  the  street,  the 
older  boy  some  fifteen  feet  in  advance,  to  cross  in  front  of  the 
approaching  train.  The  fiagmen  who  faced  the  boys  shouted 
to  them  to  stop,  and  waved  their  fiags  as  signals  to  them* 
The  older  boy  passed   the  flagmen  and  crossed  in  safety. 
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Eckel,  one  of  the  flagmen,  stood  on  the  sidewalk  ten  or  fifteen 
feet  from  the  track  on  which  the  train  approached  and  en- 
deavored to  intercept  the  deceased,  bnt  the  latter  eluded  him 
by  either  dodging  or  running  under  his  outstretched  arms,  and 
reached  the  track  when  he  slipped  and  fell.  The  flagman 
followed  and  endeavored  to  rescue  him,  but  ttie  train  was  so 
near  that  he  failed  in  his  attempt,  and  the  boj  was  killed. 

It  appeared  that  there  was  a  team  standing  in  the  middle  of 
the  street  where  it  had  been  stopped  by  the  flagmen,  and  that 
while  there  were  a  few  people  on  the  northerly  side  of  the 
street  there  were  none  on  the  southerly  walk,  except  a  woman 
and  a  child  west  of  the  tracks  waiting  for  the  cars  to  pass.  It 
did  not  appear  that  there  was  any  noise  to  distract  the  attention 
of  passers-by  except  that  which  heralded  the  approach  of  the 
advancing  train,  the  ringing  of  its  bell  and  the  warning  shouts 
of  the  flagmen. 

All  of  the  by-standers  were  aware  of  the  approaching  train 
and  seemed  to  anticipate  danger  to  the  boys. 

Every  circumstance  seemed  to  attract  attention  rather  than 
to  divert  it  from  this  train  and  the  danger  to  be  apprehended 
therefrom.  The  boy  knew  the  office  to  be  performed  by  the 
flagmen  for  he  had  before  seen  them  in  the  performance  of 
their  duty  and  had  been  warned  by  them.  He  knew,  there- 
fore, that  a  train  was  approaching,  even  if  he  had  not  before 
seen  it. 

Under  the  circumstances  we  think  he  was  negligent,  either 
in  going  upon  the  track  without  looking  to  see  whether  a  train 
was  coming  or  not,  or  if  he  did  look  and  see  it,  in  doing  so 
while  it  was  in  such  dangerous  proximity.  The  exerdjse  of 
active  vigilance  under  such  circumstances  was  a  duty  which 
the  law  imposes  upon  every  person  who  attempts  to  cross  a 
railroad  track.  He  should  not  be  permitted  to  make  dose  cal- 
culations to  determine  whether  he  can  safely  pass  in  front  of 
an  approaching  body,  and  when  the  experiment  has  failed, 
charge  the  consequences  of  his  mistake  upon  the  owner  of  the 
colliding  vehicle,  or  property.  {BeUon  v.  Boater ^  64  N.  T. 
346  ;  13  Am.  Rep.  578.) 
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There  is  no  question  here  as  to  any  error  of  judgment,  for 
such  questions  arise  only  when  a  party  has  without  fault  placed 
himself  in  a  dangerous  situation  and  is  compelled  to  choose 
between  the  alternatives  presented,  upon  the  spur  of  the 
moment. 

It  is  quite  indicative  of  the  weakness  of  the  plainti&'  case 
that  they  have  felt  themselves  constrained  to  assert  that  the  ring- 
ing of  the  bell  on  the  defendant's  train  and  the  presence  and  con- 
duct of  the  flagmen  employed  to  warn  travelers  of  its  approach 
were  possible  causes  of  this  catastrophe,  thus  argumentatively 
condemning  the  employment  of  the  very  precautions,  for  the 
omission  of  which,  railroad  corporations  have  so  frequently 
been  adjudged  guilty  of  negligence  by  the  courts.  The  rules  of 
conduct  which  should  govern  the  approach  of  travelers  to 
crossings  over  street  railways  or  in  the  track  of  vehicles  whose 
rate  of  progress  is  under  the  control  of  their  drivers  are  nec- 
essarily quite  different  from  those  applicable  to  the  crossing  of 
the  track  of  steam  railroads  whose  trains  traverse  vast  distances, 
canying  great  burdens  and  moving  with  a  momentum  neces- 
sarily  destructive  to  bodies  with  which  they  come  in  contact. 
It  is  within  the  knowledge  and  comprehension  of  the  most  im- 
mature that  these  agencies  cannot  be  arrested  in  time  to  obvi- 
ate danger  to  those  coming  in  their  way,  and  therefore  a 
greater  degree  of  care  is  imposed  upon  those  who  have  occa- 
sion to  use  their  tracks.  {Barker  v.  Sa/vage^  45  N.  T.  191.) 
While  railroad  corporations  should  be  held  to  a  strict  degree 
of  care  in  moving  their  trains  in  crowded  and  dangerous  places, 
and  through  populous  cities,  it  would  be  quite  impracticable 
to  require  them  to  move  them  at  such  a  rate  of  speed  as  to  be 
able  at  all  times  to  arrest  their  progress  to  avoid  persons  mov- 
ing upon  their  tracks  and  thus  insure  their  safety. 

There  is  no  point  of  view  from  which  we  can  regard  this 
case  that  would  seem  to  sustain  the  finding  of  the  jury  that 
the  plaintiff'  intestate  was  free  from  fault,  contributing  to  the 
injury  to  recover  damages  for  which  this  action  is  brought 

We  are  of  the  opinion  that  the  court  erred  in  refusing  to 
nonsuit  the  plaintiffs  upon  the  case  as  it  appeared  at  the  dose 
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of  all  of  the  evidence,  and  the  judgment  shoold,  therefore,  be 
reversed  and  a  new  trial  ordered,  with  costs  to  abide  the  event. 

Danfobth,  J.  (dissentrng),  was  of  opinion  that  the  question 
whether  the  evidence  disclosed  an  absence  of  negligence  on  the 
part  of  the  child  contributing  to  his  injury  was,  under  the  cir- 
cumstances of  the  case,  properly  submitted  to  the  jury,  and  he 
was,  therefore,  in  favor  of  affirmance  of  the  judgment  appealed 
from. 

All  concur  with  Buobb,  Oh.  J.  except  Dajifobth,  J.,  dis- 
senting. 

Judgment  reversed. 


In  the  Matter  of  the  Petition  of  Jambs  L.  Babolay  to  vacate 

an  Assessment. 

The  proviflion  of  the  act "  to  alter  the  map  or  plan  of  certain  portions  of  the 
city  of  New  York  "  (Chap.  697,  Laws  of  1867),  which  authorizes  the  pay- 
ment of  damages  caused  by  the  closing  of  *'  any  street,  avenue  or  road 
laid  out  on  the  map  of  the  city  of  New  York  within  the  district  specified/' 
was  not  confined  to  the  streets  and  avenues  laid  out  by  commissioners 
under  the  act  of  1807  (Chap.  116,  Laws  of  1807),  but  included  any  road 
exhibited  upon  the  map  filed  by  said  commissioners. 

Accordingly  hetd,  that  the  owners  of  property  fronting  on  the  old  "  Bloom- 
ingdale  road"  were  entitled  to  compensation  for  the  closing  thereof. 

Also  held,  that  by  incorporating  into  said  act  of  1867  the  provisions  of  the  aot ' 
of  1852  (§  8,  chap.  52,  Laws  of  1852),  providing  for  the  payment  of  damages 
by  assessment  upon  the  property  benefited,  it  was  the  intention  of  the  legis- 
lature to  make  the  damages  caused  by  the  closing  of  said  road  payable 
by  assessment,  as  so  provided ;  and  that,  therefore  an  assessment  for  that 
purpose  was  vaUd. 

(Argued  May  80, 1882;  decided  March  6, 1888.) 

Afpbal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  April  10, 1882, 
which  reversed  an  order  of  Special  Term,  vacating  an  assessment 
upon  certain  lots  of  the  petitioner  in  the  city  of  New  York 
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for  closing  ^^  Bloomingdale  road,"  and  which  denied  the  prayer 
of  the  petitioDer. 

The  road  was  closed  by  the  commissioners  of  Oentral  park 
under  chapter  697,  Laws  of  1867,  and  the  damages  to  the 
owners  of  land  on  said  road  were  assessed  npon  the  property 
benefited. 

John  C.  Shaw  for  appellant.  Without  some  statutory 
authority  to  levy  an  assessment  for  the  reimbursement  of  the 
city,  the  assessment  is  clearly  void.  (Dillon  on  Mun.  Corp., 
§  605  and  note ;  Sharp  v.  Speir^  4  Hill,  76.)  Power  to  levy 
an  assessment  cannot  be  inferred  from  legislative  authority 
permitting  certain  improvements  to  be  made  or  liabilities 
to  be  created.  (DiUon  on  Mun.  Corp.  606  and  note ; 
Wright  v.  Chicago^  20  HI.  522 ;  OolumMa  v.  Hwrd^  5  Bich. 
[/SI  a]  550 ;  Chicago  v.  Wright,  32  LI.  192 ;  Armapolis  v. 
JBarwood,  32  Ind.  471 ;  Fai/rfidd  v.  Raddiff,  20  Iowa,  396.) 
The  absence  of  any  specific  directions  to  levy  an  assessment  is 
a  clear  legislative  intention  that  the  damage  should  be  a  public 
charge,  and  not  a  local  burden.  {Matter  of  Rdbhins^  82  N". 
T.  131,  140 ;  Laws  of  1818,  chap.  213,  p.  1217,  Valentine's 
Laws.)  As  the  Bloomingdale  road  was  not  laid  out  on  the 
map  of  the  city,  no  right  attached  to  the  owners  of  property 
on  it  to  receive  any  damages..  {Matter  of  Em.  Ind.  Svgs.  JB^ky 
75  N.  T.  388 ;  Matter  of  Deermg,  85  id.  1 ;  Valentine's 
Laws,  807 ;  chap.  223  of  1838,  §  3 ;  Sedgwick  on  Const., 
etc.,  200.)  The  rule  or  principle  upon  which  an  assessment 
is  levied,  especially  where  it  is  impossible  to  see  that  any  bene- 
fit can  come  to  the  party  objecting,  may  always  be  inquired 
into.  {LongUy  v.  Oity  of  Hudson^  4  T.  &  C.  853 ;  MaUer  qf 
P.  E.  School,  75  N.  T.  326.) 

Ja/mea  A.  Deeri/ng  for  respondent.  The  board  of  assessors 
had  jurisdiction  to  assess  the  loss  and  damage  sustained  by  the 
owners  damaged  on  the  parties  or  lands  benefited.     (Laws  of 

1867,  chap.  697,  §  8 ;  Laws  of  1852,  chap.  62 ;  People,  ex  rd. 
Ward,  V.  AOm,  49  How.  406 ;  8.  CI,  63  N.  T.  623 ;  People, 
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ea>  rd.  Ganieton,  v.  Asten,  62  How.  Pr.  140 ;  People^  ex  rel. 
Oarre^j  v.  AsseasorSy  Sup.  Ct.  MSS.;  PeopLe^  ex  rd.  Van 
Haden,  v.  Assessors,  id. ;  People,  ex  rel.  Doyle,  v.  Greeny 
8  Hxin,  755 ;  People^  ex  rel.  Tyler,  v.  Green,  64  N.  Y. 
606;  Dillon  on  Mnnicipal  Oorporations,  §  500;  Comm.  v. 
Cole,  26  Penn.  St.  209.)  The  words,  "  laid  out  upon  the  map 
of  the  city,"  are  used  in  the  act  of  1867  synonymously  or  in- 
terchangeably with  "  laid  out "  and  "  heretofore  laid  out  and 
established,"  and  are  to  be  interpreted  as  referring  to  streets 
and  roads  actually  in  existence  or  public  use,  or  having  in  any 
way  a  public  character.  {People,  ex  rel.  Devlin,  v.  Asten,  4 
Hun,  461 ;  64  N.  Y.  661 ;  People,  ex  rd.  Deermg,  v.  Asten, 
Sup.  Ct.  MSS.)  The  assessors  had  power,  and  it  was  their  duty 
to  assess  the  loss  and  damage  upon  the  property  benefited  by 
the  closing.  (Laws  of  1867,  chap.  697,  §§  3,  9  ;  Laws  of  1852, 
chap.  52,  §§  3,  4 ;  Sedgwick  on  Statutes,  229 ;  Jones  v. 
Dexter,  8  Fla.  276;  Boech  v.  Mayor,  etc.,  33  N.  J.  L. ; 
People,  ex  rd.  Tyler,  v.  Green,  64  N.  Y.  606 ;  People,  ex 
rd.  Doyle,  v.  Asten,  3  Hun,  755 ;  CaUender  v.  Ma/rsK, 
1  Pick.  418 ;  Baddiff  v.  Mayor,  4  Comst.  195  ;  Brooklyn 
Pa/rh  Ckmyirirs  v.  Armstrong,  45  N.  Y.  245;  Matter  of 
Ckynmirs,  52  id.  137 ;  Potter's  Dwarris  on  Statutes,  chap.  5  ; 
XT.  S.  V.  Nem  OrUams,  98  TJ.  S.  381 ;  MaU&r  of  Central 
Park  Extmsion,  16  Abb.  68 ;  7  Mass.  523 ;  MoCuUough  v. 
Mayor,  23  Wend.  458;  Lake  v.  Trustees,  4  Denio,  520; 
Bea/rd  v.  BrooMyn,  31  Barb.  142.)  The  assessment  for  bene- 
fits is  but  the  manner  of  eflEecting  the  "  payment "  of  the 
awards  by  those  benefited  by  the  closing  of  the  road.  {Hamr- 
merdey  v.  Mayor,  56  N.  Y.  536 ;  People  v.  BrooMyn,  3  Hun, 
597 ;  Hwnt  v.  Utica,  18  N.  Y.  442.)  If  an  assessment  for 
benefit  cannot  be  laid,  as  provided  in  the  act  of  1852,  then 
there  is  no  way  of  payment.  {People,  ex  rd.  Doyle,  v.  Green, 
8  Hun,  755 ;  McCtMougfi  v.  Mayor,  23  Wend.  458.)  By 
virtue  of  other  laws,  the  assessor  had  authority  to  assess  upon 
the  property  deemed  benefited  the  loss  and  damage  ascertained. 
(Laws  of  1859,  chap.  302,  §  15  id.,  chap.  315 ;  Laws  of  1813, 
chap.  86,  §  185 ;  Laws  of  1872,  chap.  580,  §  6.)    The  rule  or 
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principle  of  estimating  loss  and  damage,  or  assessing  for  bene- 
fit, may  always  be  inquired  into.  The  record  is  thereby  ex- 
plained and  not  contradicted.  {OotUant  v.  CaUin^  2  Sandf. 
Ch.  485 ;  People  v.  C(ymUy  Ot.,  55  N.  T.  604 ;  MaUer  of  P. 
E.  School,  75  id.  326 ;  Matter  of  One  Hundred  and  Tenth 
St,j  54  How.  314 ;  De  Peyster  v.  Male,  MSS.,  Daniels,  J., 
1831 ;  19  Wend.  679 ;  3  Kent's  Com.  434 ;  Laws  of  1867, 
chap.  697,  §  3 ;  People,  ex  rd.  Ward,  v.  Aeten,  49  How.  405  ; 
2  Dillon  on  Mun.  Corp.,  §  625  [3d  ed.],  620.)  An  assessment 
for  benefit  is  an  exercise  of  the  legislative  power  of  taxation, 
and  such  power  in  the  legislature  is  omnipotent  and  not  re- 
viewable by  the  courts.  (Dillon  on  Mun.  Corp.,  §  586 ;  MaUer 
of  Church  St.,  49  Barb.  455.) 

Andrews,  Ch.  J.  The  most  serious  question  in  this  case  is 
whether  the  owners  of  property  fronting  on  the  old  Blooming- 
dale  road  in  the  city  of  New  York,  are  entitled  under  the  act 
of  1867  (Laws  of  1867,  chap.  697),  to  damages  for  the  closing 
of  that  road.  If  they  are  not  so  entitled,  the  assessment  on 
the  petitioner's  lots,  for  the  purpose  of  paying  the  awards,  is 
without  foundation. 

By  the  said  act  the  commissioners  of  Central  park  were 
empowered  to  lay  out  anew  the  district  between  Eighth 
avenue  and  Hudson  river,  from  Fifty-ninth  to  One  Hun- 
dred and  Fifty-fifth  street.  They  were  authorized  to  lay 
out  new  streets  and  avenues,  close  old  roads  and  streets,  change 
existing  grades,  etc.,  within  that  district.  Their  action  was  to 
be  evidenced  by  making  and  filing  maps  which  were  to  be  con- 
clusive both  upon  the  corporation  and  the  land-owners.  The 
provision  as  to  the  closing  streets,  etc.,  was  in  the  following 
words :  ^'  And  all  streets,  avenues,  roads,  public  squares  and 
places  and  the  grades  thereof,  heretofore  laid  out  and  estab- 
lished within  the  district  mentioned  in  the  first  section  of  this 
act,  which  shall  not  be  shown  or  retained  in  the  maps  to  be 
filed  by  the  commissioners  as  before  mentioned,  shall  from  and 
after  the  time  of  filing  of  said  maps  cease  to  be  or  remain  pub- 
lic streets,  avenues,  roads,  squares  or  places,  and  the  abutting 
SicKKLs  —  Vol.  XLVL        55 
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owners  on  snch  of  said  streets,  avennes  and  roads,  as  have 
been  opened  or  ceded,  and  as  shall  be  abandoned  or  closed 
under  the  provisions  of  this  act,  shall  become  and  be  seized  in 
fee-simple  absolute  therein,  to  the  center  line  thereof,  in  front 
of  his  or  their  lands  respectively,"  except,  etc.  *  ♦  *  * 
"  All  damage  to  anj  land,  or  to  any  building  or  other  structure 
thereon,  existing  at  the  time  of  the  passage  of  this  act,  on  any 
street,  avenue  or  road,  laid  oiU  on  the  map  of  the  city  of  New 
Yorky  within  the  district  specified  in  the  first  section  of  this 
act,  by  reason  of  closing  such  street,  or  altering  the  grade  thereof, 
shall  be  ascertained  and  paid  in  the  manner  specified  in  sec- 
tions three  and  four  of  an  act  entitled  ^  An  act  to  make  perma- 
nent the  grades  of  the  streets  and  avenues  in  the  city  of  New 
York,'  passed  March  4,  1852."  It  will  be  observed  that  the 
provision  in  respect  to  the  closing  of  all  streets  etc.,  not  shown 
and  retained  on  the  new  maps,  applies  to  "  all  streets,  avenues, 
roads,  public  squares  and  places,  *  *  *  *  J^eretofore 
laid  out  and  established^^  within  the  district  mentioned.  This 
covers  all  roads  whenever  and  however  established,  while  the 
provision  in  respect  to  the  ascertainment  and  payment  of  dam- 
ages to  lands  and  buildings  on  the  streets,  etc.,  closed,  refers  to 
lands,  etc.,  on  "  any  street,  avenue  or  road  laid  out  on  iJis  rnap 
of  the  city  of  New  York^^^  within  the  specified  district^  and 
hence  it  is  argued  with  much  force  on  the  part  of  the  appel- 
lant, that  the  true  construction  of  the  act  is,  that  the  commis- 
ers  of  the  Central  park  were  authorized  to  close  any  of  the  old 
roads,  however  established,  which  existed  before  the  map  of 
the  city  was  made,  and  also  any  of  the  streets  or  avenues  which 
had  been  laid  out  on  that  map  by  the  commissioners  appointed 
under  the  act  of  1807,  but  that  it  was  the  intention  of  the  leg- 
islature to  allow  damages  only  for  the  closing  of  the  streets 
and  avenues  which  had  been  laid  out  by  the  commissioners  un- 
der the  act  of  1 807,  and  which  were  designated  on  the  map 
made  by  them  in  1871,  and  generally  known  as  the  map  of  the 
city  of  New  York,  and  referred  to  in  the  title  of  the  act  of 
1867,  as  "the  map  or  plan  of  the  city  of  New  York,"  and  not 
to  allow  damages  for  the  closing  of  the  old  roads  not  laid  out 
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by  the  commissionerB  on  the  last  named  map.  It  is  further 
claimed  on  the  part  of  the  appellant,  that  the  Blomingdale  road 
is  not  laid  out  on  the  map  of  the  city  of  New  York,  and  con- 
sequently that  the  act  of  1867  does  not  authorize  the  award  of 
damages  for  the  closing  of  that  road.  The  question  thus  pre- 
sented involves  an  inquiry  into  matters  of  fact,  as  well  as  of 
]aw,  and  it  is  necessary  to  advert  to  such  facts  bearing  upon 
the  point  at  issue,  as  are  established  in  this  case.  It  appears 
beyond  controversy  that  the  Bloomingdale  road  had  been  for 
more  than  a  century  before  the  passage  of  the  act  of  1867,  an 
open  public  highway,  extending  through  the  upper  part  of 
Manhattan  island.  The  map  filed  in  the  year  1811,  by  the 
commissioners  appointed  under  the  act  of  1807,  is  placed  be- 
fore us  in  the  form  of  a  photographic  copy,  which  is  not  dis- 
puted  and  both  parties  refer  to  what  it  exhibits.  This  we  as- 
sume is  what  is  commonly  understood  and  referred  to  in 
numerous  acts  of  the  legislature,  and  especially  in  the  act  of 
1867,  as  "  the  map  of  the  city  of  New  York." 

On  this  map  is  delineated  the  projected  system  of  streets 
and  avenues  established  by  the  commissioners,  and  which,  in 
contemplation  of  law,  are  streets  and  avenues  laid  out  by  such 
commissioners;  They  were  thus  laid  out,  however,  as  purely 
anticipatory,  to  be  opened  only  when  needed,  and  without  re- 
gard to  the  then  present  requirements  of  the  city,  or  to  the 
topographical  character  of  the  country,  or  the  existing  roads, 
and  only  as  a  preparation  for  the  great  progress  which  the  city 
was  expected  to  make,  but  which  it  was  supposed  (as  appears 
from  the  report  of  the  commissioners)  would  be  delayed  a 
much  longer  period  than  has  actually  intervened.  In  making 
this  map  the  commissioners  were  bound,  of  course,,  to  deline- 
ate distinctly  and  by  accurate  surveys  the  streets  and  avenues 
which  they  had  planned  or  laid  out.  These,  for  the  most  part, 
did  not  conform  to  physical  objects,  but  rested  on  the  lines 
the  commissioners  drew,  and  existed  as  streets  and  avenues 
only  on  the  maps  they  made.  Accordingly,  in  1811  they  com* 
pleted  the  map  of  the  upper  part  of  the  city  of  New  York, 
upon  which  map  they  delineated  the  streets  and  avenues  pro- 
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jected  by  them,  in  solid  lines,  without  regard  to  existing  ob- 
jects on  the  land.  But  at  the  same  time,  and  on  the  same  map, 
they  delineated  the  thien  existing  roads  which  passed  through 
the  territory  they  had  laid  out.  These  existing  roads  they 
very  properly  designated  by  dotted  lines  instead  of  solid  lines, 
because  it  was  intended  that  eventually,  and  when  the  time 
came,  these  old  roads  should  yield  to  the  general  plan  they  had 
devised ;  but  the  existing  roads  thus  designated  were,  nevei^ 
theless,  part  of  the  map.  In  fact  these  dotted  lines  delineated 
the  real  roads  which  were  represented  upon  the  map.  Now,  if 
in  1867  the  legislature  had  intended  to  confine  the  right  of 
compensation  of  the  owners  of  land  on  streets  and  roads  to 
owners  of  land  fronting  on  the  new  streets  and  avenues  thus 
theoretically  laid  out  by  the  commissioners  appointed  under 
the  act  of  1807,  they  woidd  have  said  so.  They  did  not  say 
so,  neither  was  there  any  reason  why  they  should.  First,  they 
did  not  say  so,  because  the  provision  for  damages  in  the  act  of 
1867  applies  to  property  "  on  any  street^  avenue  or  road  laid 
out  on  the  map  of  the  city  of  New  York^'^  within  the  district, 
etc.  This  expression  is  not  in  terms  confined  to  streets  and 
amenues^  which  were  the  only  tilings  laid  out  by  the  commis- 
sioners of  1807,  but  also  to  "  road^^^  and  no  "  road  "  had  been 
laid  out  by  those  commissioners,  though  several  were  desig- 
nated on  tlieir  map.  The  plan  of  those  commissioners  con- 
sisted of  the  division  of  tlie  part  of  the  island  then  placed 
under  their  jurisdiction  for  these  purposes,  into  rectangular 
blocks,  and  these  roads  were  country  roads  which  intersected 
irregularly  most  of  those  blocks.  When,  therefore,  the  legis- 
lature, after  all  this  action,  authorized  compensation  for  the 
closing  of  "  roads,"  they  must  have  had  reference  to  something 
different  from  the  projected  blocks  into  which  the  commis- 
sioners had  theoretically  divided  the  upper  part  of  the  island. 
They  used  the  very  term  "  roads,"  which  could  not  be  applied 
to  the  intended  division  into  rectangular  blocks.  Neither  was 
the  provision  applied  in  terms  to  streets,  avenues  and  roads 
laid  out  hy  the  commissionerSy  but  to  streets,  avenues  and 
roads  laid  out  upon  the  map.     This  language  was  applicable 
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to  all  Streets,  avenues  and  roads  shown  upon  ^  the  map.  Is 
there  any  reason  why  they  should  have  confined  the  right  of 
compensation  to  the  owners  of  lands  fronting  on  the  new  pro- 
jected streets  ?  These  old  roads  had  been  open  for  many  years. 
Buildings  upon  them  had  been  erected  and  enjoyed  upon  the 
most  ancient  and  well-established  highways  of  the  city  of  New 
York.  The  closing  of  these  old  roads  actually  took  away 
access  to  the  property  of  owners  thereon.  Why  should  they 
be  deprived  of  their  frontage  without  compensation  ?  Because, 
it  is  said,  sixty  years  before,  viz. :  in  the  year  1807,  in  antici- 
pation of  the  progress  of  the  city  of  New  York,  beyond  any 
limit  which  could  then  be  reasonably  anticipated,  the  legisla- 
ture caused  that  part  of  the  city  to  be  mapped  out,  theoreti- 
cally without  a  cent  of  compensation  to  any  party  concerned, 
and  without  taking  any  property  under  the  right  of  eminent 
domain.  But  this  act,  it  is  said,  contemplated  the  eventual 
abolition  of  the  old  road,  for  it  contained  a  provision  that  if 
any  of  the  projected  blocks  should  be  completed  by  the  open- 
ing of  the  streets  and  avenues  by  which  such  block  was 
bounded,  no  opening  should  be  allowed  through  it,  and  thus 
the  Bloomingdale  road  might  be  blocked.  But  that  imjust 
piece  of  legislation  was  checked  as  soon  as  it  became  of  any 
importance,  and  in  1838  it  was  withdrawn,  and  the  power  to 
dose  the  Bloomingdale  road  was  vested  in  the  corporation  of 
the  city  of  New  York. 

In  view  of  all  these  enactments  we  think  that  the  act  of  1867 
was  intended  to  provide  compensation  for  the  closing  of  streets, 
etc.,  to  the  owners  of  lands,  etc.,  on  any  street,,  avenue,  or 
Toad  laid  out  on  the  map  of  the  city  of  New  York,  within  the 
district  named,  and  was  not  confined  to  lands  situated  on  the 
streets  and  avenues  which  had  been  laid  out  by  the  commission- 
ers, but  extended  to  any  road  exhibited  upon  their  map.  The 
provision  is  not,  in  its  language,  confined  to  the  streets  and 
avenues  laid  out  by  the  commissioners,  as  was  the  case  in  Re 
Bobbins  (82  N.  Y,  131),  but  embraced  the  roads  shown  upon 
their  map,  whether  laid  out  by  them  or  others.  They  having 
laid  out  no  roads  but  only  rectangular  blocks,  the  legislature, 
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in  directing  corapensation  to  be  made  for  the  closing  of  roadaj 
must  have  referred  to  the  old  roads,  which  antedated  the  work 
of  the  commissioners. 

In  support  of  these  views,  it  is  proper  to  advert  to  the  fact 
that  the  ascertainment  of  awards  for  the  damages  caused  by 
the  closing  of  the  old  roads  has  been  repeatedly  enforced  by 
mandamus  in  the  courts  of  the  first  department,  and  that  in 
one  of  the  cases  {People^  ex  rd.  Ward^  v.  Asten^  62  N.  T.  623), 
the  decision  of  the  Court  of  Common  Pleas,  awarding  a  writ 
of  mcmdam/m  to  the  assessors  to  ascertain  the  damages  of  the 
relator  for  the  closing  of  the  Bloomingdale  road,  was  affirmed 
by  this  court.  On  reference  to  the  points  of  the  appellant  on 
file  here,  it  appears  that  one  of  them  was  that  the  Blooming- 
dale  road  was  not  laid  out  on  the  map  of  the  city  of  New  York. 
This  point  was  not  discussed  or  specifically  passed  upon  in 
the  case  as  reported.  But .  it  was  in  the  case  and  must  have 
been  overruled  to  arrive  at  the  conclusion  reached  by  the  court. 

We  are  of  opinion  that  the  court  at  General  Term  rightfully 
held  that  the  owners  of  property  situate  on  the  Bloomingdale 
road  were  entitled  to  compensation  for  the  closing  of  that  road. 

The  remaining  points  made  by  the  appellant  cannot,  in  our 
judgment,  be  sustained.  The  act  of  1852  provides  for  the 
payment  of  damages  caused  by  the  alteration  of  grades,  etc., 
and  authorizes  their  payment  by  assessment  on  property  bene- 
fited. We  think  it  was  the  intention  of  the  l^islature,  by 
incorporating  that  act  into  the  act  of  1867,  to  make  the  dam- 
ages, caused  by  the  closing  of  Bloomingdale  road,  payable  by 
assessment  on  the  owners  of  lands  benefited. 

None  of  the  other  objections  urged  seem  to  demand  special 
comment. 

The  order  should  be  affirmed. 

AU  concur  except  Bapai^lo,  J.,  taking  no  part,  and  Mttj«kr, 
J.,  not  voting. 

Order  affirmed. 
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In  the  Matter  of  the  Judicial  Settlement  of  the  Accoants  of 
the  Executors,  etc,  of  Mary  H.  Yebplamok,  Deceased. 


91  489\ 
113  180 


^~^^"»i 


01  4» 
140  145 


The  will  of  V.  oonUined  a  beqaest  to  her  executors  of  $30,000  in  trust  "  to  ,^  ^ 
pay  over  the  net  incoi&e  of  $10,000,  part  of  such  sum  "  to  each  of  three    "gf 
unmarried  nieces  of  the  testatrix,  who  were  named, "  so  long  as  each  '^ 
remains  single ;  upon  the  marriage  of  either  to  pay  over  to  her  $1,000  ^^     £^  IS 
the  principal  of  which  she  has  enjoyed  the  income,"  and  to  pay  over  the 
xesidae  of  the  $10,000  to  the  surviving  nephews  and  nieces  of  the  testa- 
trix.    iSe^,  that  the  provision  did  not  involve  an  unlawful  suspension 
of  the  power  of  alienation  and  was  valid  ;  that  each  legatee  was  interested 
only  in  $10,000  of  the  trust  fund,  and  as  to  each  third  the  trust  remained 
only  for  the  life  of  the  legatee,  and  when  extinguished  by  her  death  or 
previous  marriage  the  title  to  that  portion  of  the  bequest  would  immedi- 
ately vest. 

The  residuary  personal  estate  of  the  testatrix  she  gave  to  her  nephews  and 
nieces,  the  '*  sons  and  daughters  "  of  her  brother  J.,  and  of  her  sister 
E.,  "to  be  divided  equally  between  them/'  and  in  case  of  the  death  of  any 
such  nephew  or  niece  before  the  testatrix  it  was  provided  that  *'  what 
would  have  been  his  or  her  share  if  living,  I  give  to  his  or  her  issue^ 
if  any,  equally.  If  there  be  none  then  to  the  survivors  of  my  last  afore- 
said nephews  and  nieces  and  the  issue  of  those  deceased  p^r  sUrpet  and 
not  per  eapUa,"  At  the  time  of  the  execution  of  the  will  and  at  the  death 
of  the  testatrix  her  brother  J.  had  two  childien,  a  son  and  a  daughter, 
and  her  sister  E.  had  nine  children  living.  HM,  that  in  the  absence  of 
any  thing  in  other  portions  of  the  will  showing  a  contrary  intent,  said 
nephews  and  nieces  took  per  capita,  not  per  dirpet. 

By  a  codicil  the  testatrix  gave  to  the  children  of  her  brother  J.,  "  as 
a  part  of  their  aAora  of  such  residuary  bequest,"  a  bond  and  mortgage 
executed  to  the  testatrix  by  their  father.  Held,  that  this  was  not  indica- 
tive of  an  intention  that  si^d  children  should  take  per  etirpee. 

Also  heldy  that  the  amount  due  upon  the  mortgage  was  to  be  deducted  from 
the  shares  of  the  children  of  J. 

As  incident  to  the  duty  imposed  upon  surrogates  by  the  Code  of  Civil 
Procedure  (g§  247S,  3481, 2743),  to  settle  the  accounts  of  executors  and 
to  decree  distribution  of  the  estate  remaining  in  their  hands  *^  to  the 
persons  entitled,  according  to  their  respective  rights,"  a  surrogate  has 
jurisdiction  to  construe  a  wiU,  so  far  as  is  neeesaazy,  to  determine  to 
whom  legacies  shall  be  paid. 

(Argued  January  81,  1888  ;  decided  March  6, 1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Oourty  in  the  second  department,  entered  upon  an  order  made 
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September  13,  1882,  which  modified  and  affirmed  as  modified 
a  decree  of  the  Burrogate  of  the  coanty  of  Dutchess  on  settle- 
ment of  the  accounts  of  the  executors  of  the  will  of  Mary 
Hobart  Verplanck,  deceased.  (Mem.  of  decision  below,  27 
Hun,  609.) 
The  material  facts  are  stated  in  the  opinion. 

Samuel  Hand  for  Mary  H.  Hare  et  oL.  The  surrogate  had  no 
jurisdiction  in  this  proceeding  to  construe  the  will,  or  to  decide 
as  to  the  invalidity  of  the  tnist,  or  establish  the  amount  of  the 
distributive  shares.  (Code,  §§  2546, 2739,  2742,  2743 ;  Drwper 
V.  ChurchiU,  53  N.  Y.  192 ;  Bevcm  v.  Cooper,  72  id.  317 ; 
Dawson  v.  Jeremiah^  3  Bedf .  130 ;  Seaman  v.  Whitehead^  78 
N.  T.  308.)  The  trusts  created  by  the  will  do  not  suspend  the 
power  of  alienation  for  more  than  two  lives  then  in  being. 
{Everett  v.  Eo&rM,  29  N.  Y.  39 ;  Tuck^  v.  Bishop,  16  id.  402; 
8an>age  v.  Burnham,  17  id.  661 ;  Oilma/n,  v.  EeddingUm,  24 
id.  9 ;  Hop-pock  v.  Tucker,  57  id.  202 ;  SetOer  v.  Smith,  41  id. 
328 ;  Manice  v.  JUanice,  43  id.  303 ;  More  v.  Hegeman  72  id. 
376 ;  Monarque  v.  Mona/rque,  80  id.  320 ;  JEstate  of  Dickie, 
Daily  Eegister  of  Dec.  1, 1881.)  This  case  is  clearly  one  where 
the  rule  *^per  capita,  and  not  per  stirpea,^^  applies,  and  this 
was  evidently  the  intention  of  the  testatrix.  {Brown  v.  Lyon,  6 
K  Y.  419  ;  Lee  v.  Lee,  39  Barb.  172 ;  BuOer  v.  StraUon,  3  Br. 
C.  C.  367  ;  Farmer  v.  Kimball,  46  K  H.  435 ;  Ferrer  v.  Pyne, 
81  N.  Y.  281 ;  Lockhart  v.  Lockhart,  3  Jones*  Eq.  [N.  C] 
205 ;  Dowding  v.  Smith,  3  Beav.  541 ;  Harris  v.  PhUpot,  5 
Wend.  321 ;  2  Powell  on  Devises,  by  Jarman,  331 :  2  Redfield 
on  the  Law  of  Wills,  §  3,  p.  72,  §  5,  p.  74.) 

George  H.  Forster  for  Executors  and  J.  Montgomery  Hare. 
The  power  of  the  surrogate  to  appoint  an  auditor  and  referee 
was  limited.  {Boughton  v.  Flint,  74  N.  Y.  477, 485  ;  Code  of 
Civil  Procedure,  §§  2546,  2739,  2742,  2743,  2625,  2612,  2617, 
2644,  2624;  Despard  v.  ChurchiU,  53  N.  Y.  192 ;  Bevan  v. 
Cooper,  72  id.  317 ;  Dcmser  v.  Jeremiah,  3  Redf.  130 ;  &a- 
mom  V.  Whitehead,  78  N.  Y.  808.)  It  was  not  necessary  that 
a  separate  clause  should  be  drawn  for  each  trust  and  beneficiary. 
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{Thtcker  v.  Bishop^  16  N.  T.  402;  Savage  v.  Bv/mhamy  17  id. 
661 ;  CHlman  v.  Reddingtoriy  24  id.  9 ;  Everett  v.  Everett^  29 
id.  39 ;  Hoppoch  v.  Tucker^  59  id.  202 ;  SohetAer  v.  Smithy  41 
id.  368 ;  Maurice  v.  Maurice,  43  id.  303 ;  Moore  v.  Hegeman, 
72  id.  376 ;  Monarque  v.  Monarque,  80  id.  320.)  From  the 
words  used  in  the  residuary  claase  it  is  evident  the  testatrix 
intended  the  distribution  under  the  residuary  clause  to  bo  2>^ 
capita  and  not  per  stirpes.  {NichoUs  v.  Nicholls^  12  Hun, 
624 ;  75  N.  T.  68  ;  Ferrer  v.  Pyne,  81  id.  282 ;  Vincent  v. 
Newhouse,  83  id.  305 ;  Brown  v.  Lyon,  6  id.  419  ;  Lee  v.  Lee, 
39  Bart).  172 ;  BuUer  v.  Stratton,  3  Br.  C.  0.  367 ;  Farmer  v. 
EimiaU,  46  N.  H.  435 ;  Lockhart  v.  Lochhart,  3  Jones'  Eq. 
[N.  0.]  205;  Dowdvng  v.  Smith,  3  Beav.  541;  Ua/rris  v. 
PhUpot,  5  Ired.  321 ;  2  Powell  on  Devises  by  Jarman,  331 ; 
2  Eedfield  on  the  Law  of  Wills,  §  3,  p.  72,  §  5,  p.  74.' 

Malcolm  Campbell  for  John  Henry  Hobart,  Jr.  The  trust 
of  $30,000  attempted  to  be  created  is  invalid,  illegal  and  void, 
by  reason  of  its  being  so  created  and  expressed  as  to  leave  the 
absolute  ownership  and  power  of  alienation  a  doubtful  matter, 
by  failing  to  make  such  provision  as  absolutely  excludes  all 
possibility  of  suspension  for  more  than  two  lives  in  being. 
{SatOer  v.  Smith,  41  N.  Y.  328  ;  Eo&reU  v.  EvereU,  29  id.  39.) 
The  trust  attempted  to  be  created  by  the  will  in  respect  to  the 
sum  of  $30,000,  for  the  benefit  of  the  three  unmarried  nieces 
of  the  testatrix,  is  void  by  reason  of  the  illegal  suspension  of 
absolute  ownership  of  personal  property  in  contravention  of 
the  provisions  of  the  statute.  {Everett  v.  EvereU,  29  N.  Y. 
39 ;  Mawley  v.  James,  16  Wend.  61 ;  Coster  v.  LoriUa/rd,  14 
id.  266 ;  SchetUer  v.  Smith,  41  N.  Y.  328 ;  Amjory  v.  Lord, 
9  N.  J.  403 ;  Knox  v.  J(mes,  47  id.  389  ;  Thomson  v.  Thmir 
son,  55  How.  Pr.  494;  Samage  v.  Bximhami,  17  N.  Y.  561 ; 
Dodge  v.  Ptmd,  23  id.  69.)  The  fund  of  $80,000  will  go  to 
the  residuary  legatees,  and  not  to  the  next  of  'kin.  {Kerr  v. 
VougheHy,  79  N.  Y.  827 ;  Beekman  v.  Bonsor,  23  id.  298.) 
Under  the  residuary  clause,  the  son  and, daughter  of  the 
brother  of  the  testatrix  are  entitled  to  an  equal  moiety  of  the 
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personal  estate.  {Stevenson  y«  Zedie^  9  Hon,  640  ;  Lachland 
V.  Ihmning^  11  B.  Monr.  [Ky.]  34 ;  Winter i  Appeal^  40  Penn, 
St.  Ill ;  Ferrer  v.  Pyn^,  81  N.  Y.  281 ;  Fiwc^^  v.  New- 
houee^  83  id.  505 ;  HweUm  v.  Oriffm^  18  Gratt.  574 ;  Alden  v. 
5^  11  Gill  ife  J.  123 ;  Love  v.  Carter,  2  Jones'  Eq.  377 ; 
Bool  V.  Jfia?,  17  Wend.  119  ;  Balcom  v.  Haynea,  96  Mass.  204 ; 
BiaKe  Appeal^  52  Penn.  St.  269 ;  FieaePe  Appeal,  27  id.  55 ; 
Minter^e  Appeal,  40  id.  Ill ;  Bevena  v.  Phefer,  2  Jones,  436 ; 
EolhrooJc  V.  Harrington,  16  Gray,  102 ;  LocJchaH  v.  Loohhart, 
3  Jones'  Eq.  205 ;  -ffanc?  v.  Sanger,  115  Mass.  124 ;  Boaaett  v. 
Granger,  100  id.  349 ;  Henderaon  v.  Wormack,  6  Ired.  Eq.  437; 
JacJcaon  v.  i?m^,  5  Cow.  221 ;  J3ay  v.  ^rZ  ^^/^  Coventry,  3  T.  R. 
85 ;  Lyona  v.  J.cfer,  33  Conn.  244 ;  Talcott  v.  TaLcott,  89  id. 
186 ;  Bond? a  Appeal,  31  id.  183 ;  45  id.  467.)  The  Surrogate's 
Court,  under  the  provisions  of  the  Code  of  Civil  Procedure, 
is  clothed  with  full  power  to  adjudicate  upon  each  and  every 
question  involved  in  the  several  appeals,  and  its  decree  upon 
those  questions  is  conclusive  upon  the  parties  cited  to  the  same 
extent  as  the  determination  of  any  court  of  original  jurisdic- 
tion. (Code,  §§  2624,  2625,  2743 ;  P(meLl  v.  Beming,  22  Hun, 
235 ;  Bevan  v.  Cooper,  72  N.  T.  317 ;  Ohipman  v.  Montgomery, 
62  id.  221 ;  Powell  v.  Beming,  21  Hun,  235 ;  Zeggett  v. 
ZeggeU,  24  id.  333 ;  Bice  v.  Uarbeaon,  63  N.  Y,  493.) 

jE  a.  Brewater  for  Mary  0.  Hobart.  The  surrogate  cor- 
rectly decided  that  Mary  C.  Hobart  and  John  H.  Hobart,  Jr., 
are  each  entitled  to  one-fourth  of  the  residue  of  the  estate,  after 
paying  the  debts  of  the  deceased,  the  testamentary  expenses 
and  the  general  legacies.  {Ferrer  v.  Pyne,  81  N.  Y.  281 ; 
NeweU  v.  Niohola,  12  Hun,  604,  624 ;  75  N.  Y.  78.)  The 
bond  and  mortgage  against  John  H.  Hobart,  mentioned  in  the 
codicils,  should  not  be  deducted  from  the  share  of  his  children, 
for  the  reason  that  where  different  portions  of  a  will  are  in- 
consistent, those  last  expressed  must  prevail.  (Bradatreet  v. 
Claris,  12  Wend.  601 ;   Van  Vechten  v.  Keaior,  63  N.  Y.  52.) 

Easl,  J.  The  testatrix,  Mary  H.  Yerplanck,  died  in  Majch, 
1879,  a  widow,  leaving  as  her  only  next  of  kin  and  heirs  at  law, 
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her  brother,  J.ohn  Henrj  Hobart,  and  her  sister,  Elizabeth  0. 
Hare.  Mr.  Hobart,  at  the  time  of  his  sister's  death,  was  a 
widower  with  two  children,  John  Henry  Hobart,  Jr.,  and 
Mary  C.  Hobart,  both  of  full  age.  Mrs.  Hare  was  a  married 
woman  with  nine  children,  all  of  full  age.  The  testatrix  left  a  will 
and  four  codicils  thereto,  the  provisions  of  which  present  the 
questions  for  our  consideration.  Among  the  provisions  of  the 
will  is  the  following :  '^  I  give  and  bequeath  to  mj  execntors 
the  sum  of  $30,000,  in  trust,  nevertheless,  to  safely  invest  the 
same  and  to  pay  over  the  net  income  of  $10,000,  part  of  such 
sum,  to  each  of  my  unmarried  nieces,  Mary  0.  Hobart,  Mary 
H.  Hare  and  Elizabeth  0.  Hare,  so  long  as  each  remains 
single.  Upon  the  marriage  of  either,  to  pay  over  to  her 
$1,000  of  the  principal  of  which  she  has  enjoyed  the  income, 
and  to  pay  over  the  residue  of  such  sum  of  $10,000  to  my  sur- 
viving nephews  and  nieces,  equally,  including  such  newly- 
married  niece,  and  the  issue  of  those  deceased,  these  last 
to  take  what  would  have  been  their  parents'  share  if  living.^' 
This  provision  was  held  by  the  surrogate  to  involve  an  ille- 
gal suspension  of  the  power  of  absolute  ownership,  and,  there- 
fore, void.  The  General  Term  of  the  Supreme  Court,  in  this 
respect,  reversed  the  decision  of  the  surrogate,  and  held  the 
provision  to  be  valid  ;  and  we  are  of  that  opinion.  It  is  one  of 
the  cardinal  rules  for  the  construction  of  wills  that  such  an  in- 
terpretation shall  be  given  to  the  language  used,  if  permissible, 
as  will  uphold  the  will  rather  than  destroy  it.  In  this  sum  of 
$30,000  the  legatees  became  tenants  in  common,  as  to  their 
interests  therein,  and  took  distributively  and  not  jointly. 
Although  the  whole  sum  is  given  in  soLido  to  the  executors, 
and  they  are  required  to  invest  the  whole  sum,  yet  each  of  the 
legatees  is  interested  in  only  $10,000  thereof,  and  each  is  to 
receive  the  income  of  only  $10,000.  As  to  any  niece  who 
does  not  marry,  the  trust  for  her  remains  during  her  life,  and 
at  her  death  the  sum  of  $10,000  will  be  released  from  the 
trust,  and  so  as  to  each  third  of  the  $30,000  the  trust  remains 
only  for  the  life  of  each  legatee.  So,  too,  if  either  of  the  lega- 
tees should  marry,  tlie  trust,  as  to  one-third  of  the  $30,000, 
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will  then  be  extinguished,  and  that  portion  of  the  trast  f  nnd 
will  immediately  vest  in  those  to  whom  it  is  given  over.  It  is 
trne  that  no  provision  is  made  for  the  disposition  of  the  fund 
in  ease  of  the  death  of  either  one  of  the  nieces  unmarried. 
But  the  law  provides  for  such  a  case.  The  purpose  of  the  trust, 
as  to  the  legatee  dying,  will  by  that  event  be  fully  accomplished. 
There  will  be  no  longer  any  purpose  for  which  the  trust  could 
be  oontinued,  and  hence  it  will  cease,  and  at  once  the  one-third 
will  pass  to  those  upon  whom  it  would  devolve  under  the 
provisions  of  the  will,  or  by  law.  So  that  it  is  impossible  to 
perceive  how  there  is  any  suspension  of  the  absolute  ownership 
of  this  fund  for  a  longer  period  than  one  life.  The  cases  of 
EveriU  v.  Everitt  (29  N.  Y.  39),  Moore  v.  Eegeman  (72  id. 
376),  Monarque  v.  Monarque  (80  id.  320)  are  sufficient  authori- 
ties for  these  views,  apd  further  discussion  or  illustration  is 
deemed  unnecessary. 

The  will  also  contains  this  provision :  "  All  the  rest,  residue 
and  remainder  of  my  personal  property  I  give  and  bequeath 
to  my  said  nephews  and  nieces,  the  sons  and  daughters  of  my 
brother,  John  Henry,  and  my  sister,  Elizabeth,  to  be  divided 
equally  between  them.  In  case  of  the  death  of  any  such  nephew 
or  niece  before  me,  what  would  have  been  his  or  her  share,  if 
living,  I  give  to  his  or  her  issue,  if  any,  equally.  If  there  be 
none,  then  to  the  survivors  of  my  last  aforesaid  nephews  and 
nieces,  and  the  issue  of  those  deceased  p&t*  stirpes^  and  not 
per  capita.^^ 

Under  this  clause  the  two  children  of  Mr.  Hobart  claim  that 
the  residue  of  the  personal  property  is  to  be  dxvi^e^  per  stirpes^ 
one-half  to  them  and  the  other  half  to  the  nine  children  of 
Mrs.  Hare ;  and  so  the  surrogate  held,  and  his  decision  in  that 
respect  was  affirmed  at  the  General  Term.  We  think  other- 
wise. Looking  at  the  language  of  the  residuary  clause  alone, 
according  to  every  authority  which  has  fallen  under  our  obser- 
vation, we  would  have  to  hold  that  the  nephews  and  nieces 
took  per  capita.  (2  Jarman  on  Wills,  Randolph  and  Talcot's 
edition,  75 ;  Ferrer  v.  Pyne^  81  N.  Y.  281 ;  Vincent  v.  New- 
home,  83  id.  505 ;  Hoxton  v.   Oriffith,  18  Gratt.  574 ;  Bair 
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com  V.  Haynes^  14  Allen,  204 ;  Misk^s  Appeal^  52  Penn.  St.  269; 
Bivens  v.  Phifer^  2  Jones'  L.  436 ;  Lockhart  v.  Lockhart^ 
3  Jones'  £q.  205.)  In  this  case  the  legatees  are  all  of  equal 
degree  of  relationship  to  the  testatrix,  and  it  is  not  to  be  sup- 
posed that  she  had  any  greater  affection  for,  or  interest  in,  one 
than  in  another.  So  far  as  appears  they  all  had  equal  claims 
upon  her  bounty  and  liberality.  There  is  no  natural  or  reason- 
able presumption  that  she  intended  to  give  one  of  her  nephews 
and  nieces,  thus  situated,  any  more  than  another.  There  is  no 
reason  to  suppose  that  she  meant  to  give  one  of  the  children 
of  her  brother  more  than  four  times  as  much  as  she  intended 
to  give  one  of  the  children  of  her  sister.  But  it  is  said  in 
many  cases  that  in  construing  such  a  clause,  as  in  construing 
any  other  clause  of  a  will,  notwithstanding  the  construction 
which  would  have  to  be  given  to  it  if  standing  alone,  all  parts 
of  the  will  are  to  be  considered  with  the  view  of  arriving  at 
the  intention  of  the  testator,  and  that  if  it  can  be  seen  from 
other  portions  of  the  will  that  it  was  his  intention  to  dispose 
of  his  property  per  siirpes  and  not  per  capita^  it  will  be  so 
construed.  In  this  will  we  do  not  find  a  single  glimpse  of  evi- 
dence that  the  testatrix  intended  a  per  stirpes  rather  than  a 
per  capita  distribution  of  her  residuary  personal  estate.  On 
the  contrary,  the  will  contains  several  very  significant  indica- 
tions that  she  intended  that  all  her  nephews  and  nieces  should 
share  in  the  estate  per  capita.  In  the  earlier  part  of  her  will 
she  disposes  of  some  silver  ware  to  several  of  her  husband's 
relatives,  and  then  disposes  of  the  residue  in  the  following 
language :  "  I  give  and  bequeath  all  the  rest  and  residue  of 
my  silver  and  plated  ware  to  my  nephews  and  nieces,  the  chil- 
dren of  my  brother,  John  Henry  Hobart,  and  my  sister,  Eliza- 
beth Hare,  the  same  to  be  divided  among  them  as  nearly  equal 
as  possible."  Here  the  language  used  is  nearly  identical  with 
that  used  in  the  residuary  clause  under  consideration.  The 
division  of  the  silver  ware  was  to  be  "among"  the  nephews 
and  nieces  "  as  nearly  equal  as  possible."  It  cannot  be  doubted 
that  she  there  intended  a  per  capita  division.  She  makes  a 
special  bequest  of  some  silver  to  Anne  H.  Miller,  a  married 
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daaghter  of  Mrs.  Hare ;  a  gold  watch  and  chain,  and  breastpin 
to  her  niece  Mary  Hobart  Hare ;  a  piano,  diamond  pin  and 
gold  chain  to  her  niece  Elizabeth  C.  Hare ;  a  breastpin  like- 
ness of  her  father  to  her  niece  Mary  C.  Hobart;  engraved 
views  of  St.  Peter's  to  her  nephew  J.  H.  Hobart ;  and  $1,000, 
to  her  nephew  Chandler  Hare,  who  was  her  godson.  In  the 
clanse  of  the  will  first  considered,  upon  the  marriage  of  either 
of  the  three  nieces,  for  whom  the  trust  of  $30,000  was  created, 
one-third,  after  dedncting  the  $1,000  to  be  paid  to  the  niece 
upon  her  marriage,  was  to  be  paid  over  to  her  "  surviving 
nephews  and  nieces  equally,"  thus  showing  her  intention,  in 
the  end,  to  divide  all  but  $3,000  of  the  $30,000,  equally  among 
all  her  nephews  and  nieces.  In  the  latter  part  of  the  residuary 
clause,  she  provides,  that  in  case  of  the  death  of  any  nephew 
or  niece  before  her,  the  share  that  the  one  so  dying  would 
otherwise  have  received  should  go  to  his  or  her  issue,  if  any, 
equally,  thus  showing  that  in  her  mind  her  nephews  and 
nieces  were  the  original  stocks,  and  that  it  was  their  issue  only 
that  were  to  take  by  substitution  in  case  of  their  death  before 
her.  Then  she  further  provides  that  if  any  of  her  nephews 
or  nieces  should  die  without  issue,  before  her,  the  share  that 
the  one  so  dying  would  have  taken  should  go  to  the  survivors 
of  her  "  nephews  and  nieces  and  the  issue  of  those  deceased 
per  stirpes  and  not^p^  capital  Here  it  is  clear  again  that 
the  testatrix  intended  that  the  share  which  failed  in  that  way, 
instead  of  being  divided  per  stirpesy  among  the  nephews  and 
nieces,  was  to  be  divided  per  capita,  and  that  representation 
was  to  take  place  only  in  case  nephews  and  nieces  had  died 
leaving  issue.  It  appears  the  testatrix  knew  the  significance 
of  the  words  ^r  stirpes  BJ\dper  capitaj  and  where  it  was  nec- 
essary to  apply  them  she  knew  how  to  apply  them ;  and  if  she 
had  intended  her  nephews  and  nieces  instead  of  taking  per 
capita  should  take  per  stirpes,  it  would  have  been  quite  natural 
for  her  to  say  so.  In  her  will  she  made  provision  for  her  sister, 
by  bequeathing  the  sum  of  $10,000,  in  trust,  to  her  executors, 
upon  which  she  was  during  life  to  receive  the  income.  She 
also  devised  all  the  real  estate  to  her  brother  and  sister  in  the 
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following  clause :  "  I  give,  devise  and  bequeath  my  real  es- 
tate to  the  same  persons  to  whom  it  would  descend,  under  the 
laws  of  the  State,  where  it  is  situated,  in  case  of  mj  death  in- 
testate." 

The  second  and  third  codicils  also  show  that  the  testatrix 
clearly  understood  the  meaning  of  the  words  j?flr  stirpes  and 
jper  ccbpitay  and  how  to  use  them,  and  it  will  be  seen  that  in 
the  will  and  in  these  two  codicils  that  whenever  she  desires 
her  legatees  to  take  per  stirpes  rather  than  per  capita  she  says 
so  in  every  instance.  In  the  second  codicil  she  provides  as 
follows :  "  I  give  and  devise  on^haK  of  my  real  estate  to  my 
sister,  Elizabeth  C.  Hare,  and  in  case  of  her  death,  to  her  issue 
equally,  per  stirpes  and  notjp^r  capita,^^  She  then  gives  the 
remaining  half  of  her  real  estate,  in  trust,  for  the  benefit  of 
her  brother  during  life,  and  then  provides :  "  Upon  his  death 
I  give,  devise  and  bequeath  such  real  estate,  or  the  proceeds 
thereof,  to  the  issue  of  my  said  brother,  equally  per  stirpes 
and  not  per  capita  /  if  he  leave  no  issue,  then  to  the  issue  of 
my  said  sister,  Elizabeth  0.  Hare,  equally,  per  stirpes  and  not 
per  capitaP  In  the  third  codicil  she  gives  all  the  rest  and 
residue  of  her  old  china  to  the  nephews  and  nieces  of  her 
deceased  husband  ^'  or  to  their  heirs,  and  in  case  of  the  death 
of  any  of  them  without  issue,  to  the  other  of  said  nephews  and 
nieces,  or  to  their  heirs,  the  division  thereof  to  be  made  equally, 
as  nearly  as  may  be,  by  my  executors,  according  to  their  own 
judgment,  between  said  nephews  and  nieces,  or  their  heirs  jwr 
stirpes  and  not  j9^  capita?'^  So  every  glimpse  we  can  get 
from  this  will,  every  indication  of  the  intention  of  the  testatrix, 
shows  that,  with  the  exception  of  the  specific  bequests  which 
she  made  to  her  nephews  and  nieces,  she  intended  they  should 
share  equally  per  capita  in  the  property  bequeathed,  and 
there  is  no  indication  that  she  meant  the  Hobart  family  and 
Hare  family  to  share  equally  as  families. 

She  gives  her  sister  a  great  deal  more  than  she  does  her 
brother,  and  she  gives  her  two  unmarried  nieces  of  the  Hare 
family  and  her  one  unmarried  niece  of  the  Hobart  family  each 
the  same  interest  in  the  trust  for  the  $80,000. 
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Some  stress  is  laid  by  coansel  who  represented  the  Hobart 
children,  npon  the  clause  in  the  second  codicil,  to  which  I  will 
now  caU  attention.  At  the  time  of  making  that  codicil  she 
held  a  mortgage  for  $8,000,  executed  to  her  by  her  brother, 
and  in  reference  to  that  she  made  this  provision  which, 
as  it  comes  in  question  hereafter,  I  will  here  give  en- 
tire. '^I  give  and  bequeath  to  the  children  of  •  my  said 
brother,  John  Henry,  and  their  issue,  as  a  part  of  their 
share  of  such  residuary  bequest,  a  bond  and  mortgage 
made  to  me  by  their  father,  dated  July  6,  1S69,  for  the  sum 
of  $8,000,  or  any  othei:  security  or  obligation  which  I  may  take 
in  the  place  of  the  same  from  him  or  any  other  person,  and 
such  original  or  substituted  security  shall  be  received  by  them 
as  so  much  on  account  of  their  share  of  my  said  residuary  be- 
quest. In  case  of  the  death  of  my  said  nephew  and  niece, 
children  of  my  said  brother,  withou^  issue  before  him,  I  hereby 
direct  my  executors  to  surrender,  give  up  to  him  and  cancel 
said  bond  and  mortgage,  or  any  substituted  obligation  or  secu- 
rity made  by  him  or  his  son.  .  In  case  a  substituted  security  or 
obligation  made  by  any  other  person  is  held  by  me  in  the  event 
of  the  death  of  my  said  nephew  and  niece  witliout  issue  before 
their  father,  I  instruct  my  executors  to  collect  and  pay  over 
to  my  said  brother  during  his  life  the  income  or  interest  of 
such  security  or  obligation,  and  after  his  death  I  give  and  be- 
queath the  principal  thereof  to  the  issue  of  my  said  sister, 
Elizabeth  C.  Hare,  equally  yer  stvrpea  and  not  j>€r  capita.''^ 
This  was  intended  as  a  modification,  or  part  of  the  residuary 
bequest  contained  in  the  will,  and  she  here  speaks  of  the 
"  share  "  of  the  children  of  her  brother ;  and  the  claim  is  that 
she  thus  indicates  that  the  two  children  take  one  share.  But 
this  is  not  very  signifi.cant.  What  she  undoubtedly  meant  was 
that  the  amoimt  of  this  bond  and  mortgage  should,  in  the  first 
instance,  be  deducted  from  the  amount  which  was  bequeathed 
to  the  two  children  of  her  brother,  and  the  same  language 
would  be  quite  appropriate  whether  they  took  jper  stirpeSj 
two-fourths  of  the  residuary  estate,  or  whether  they  took  per 
capita^  two-elevenths  of  it 
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This  is  not  precisely  like  some  of  the  cases  to  which  we  have 
been  referred^  a  bequest  to  the  children  or  the  family  of  her 
brother,  John  Henry,  and  the  children  or  family  of  her  sister, 
Elizabeth,  to  be  divided  equally  between  them.  Neither  is 
this,  like  some  of  the  other  cases  referred  to,  it  bequest  to  her 
brother,  John  Henry,  and  the  children  of  her  sister,  Elizabeth, 
to  be  divided  equally  between  them,  and  it  is  not  like  the  case 
of  a  bequest  to  persons  related  in  different  degrees.  But  here 
it  must  be  noticed  that  the  bequest  is  to  her  nephews  and 
nieces,  the  sons  and  daughters  of  her  brother  and  sister.  Her 
brother  did  not  have  sons  or  daughters,  and  it  thus  appears 
that  the  testatrix  had  in  mind  as  a  dass  all  the  sons  and  all  the 
daughters  of  both  her  brother  and  sister.  The  bequest  was  to 
her  nephews  and  nieces,  to  be  divided  among  them,  and  the 
further  language  describing  them  as  the  sons  and  daughters  of 
her  brother  and  sister  was  very  probably  inserted  for  the  pur- 
pose of  distinguishing  these  nephews  and  nieces  from  her 
,  nephews  and  nieces  who  were  of  the  blood  of  her  husband,  f  Qr 
some  of  whom  she  made  provision  in  her  will.  We  are,  there- 
fore, of  opinion  that  both  the  surrogate  and  the  Supreme  Court 
fell  into  error  in  holding  that  the  residuary  personal  estate 
was  bequeathed,  one-half  to  the  children  of  John  Henry 
Hobart,  and  the  other  half  to  the  children  of  Elizabeth  Hare. 

Both  the  surrogate  and  the  General  Term  held  that  the 
amount  due  upon  the  mortgage  mentioned  in  the  clause  of  the 
second  codicil  above  set  out,  which  she  held  against  her 
brother,  should  be  deducted  from  the  share  of  her  brother^s 
children ;  and  in  that  construction  we  concur.  We  think  it 
was  the  plain  intention  of  the  testatrix  that  the  amount  due 
her  from  her  brother,  which  had  upon  the  security  of  the  mort- 
gage been  advanced  to  him,  should  be  taken  out  of  the  shares 
of  his  children,  or  that  it  should  be  considered  a  part  of  their 
shares.  It  is  sufficient  to  say  that  we  have  not  been  convinced, 
by  the  veiy  careful  briefs  submitted  to  us  on  behalf  of  the 
Hobart  children,  that  any  injustice  has  been  done  them  by  this 
construction. 

The  claim  was  also  made  on  the  argument  before  us  that 
SioKBLs — Vol.  XLVI.        67 
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the  surrogate  did  not  have  jurisdiction  to  oonstme  the  will,  or 
to  decide  upon  the  validity  of  the  trust,  or  to  establish  the 
amount  of  the  distributive  shares.  We  think  otherwise.  Sec- 
tion 2472  of  the  Code  of  Civil  Procedure  provides,  that  the 
surrogate  has  jurisdiction  '^  to  direct  and  control  the  conduct, 
and  settle  the  accounts  of  executors,  administrators  and  testa- 
mentary trustees."  ^'To  enforce  the  payment  of  debts  and 
legacies,  the  distribution  of  the  estates  of  decedents,  and  the 
payment  or  deliveiy  by  executors,  administrators  and  testament- 
ary trustees,  of  money  or  other  property  in  their  possession, 
belonging  to  the  estate."  ^^  To  administer  justice  in  all  mat- 
ters relating  to  the  affairs  of  decedents  according  to  the  provis- 
ions of  the  statutes  relating  thereto."  And  in  section  2481  it 
is  provided,  among  other  things,  that  ^'  the  surrogate  may  exer- 
cise such  incidental  powers  as  are  necessary  to  carry  into  effect 
the  powers  expressly  conferred."  The  surrogate  has  jurisdic- 
tion over  the  settlement  of  the  accounts  of  executors  and  ad- 
ministrators ;  and  in  section  2748  it  is  provided,  that,  ^^  when 
an  account  is  judicially  settled,  as  prescribed  in  this  article,  and 
any  part  of  the  estate  remains,  and  is  ready  to  be  distributed 
to  the  creditors,  legatees,  next  of  kin,  husband  or  wife  of  the 
decedent,  or  their  assigns,  the  decree  must  direct  the  payment 
and  distribution  thereof  to  the  persons  so  entitled,  according  to 
their  respective  rights."  As  incident  to  the  duty  thus  cast 
upon  the  surrogate,  he  must  have  jurisdiction  to  construe  wills, 
so  far  as  needful,  at  least  to  determine  to  whom  legacies  shall 
be  paid ;  and  this,  it  is  believed,  is  a  power  which  the  surrogates 
of  this  State  have  always  exercised.  We  were  unanimously 
of  the  opinion  that  they  possessed  such  a  power  under  the 
provisions  of  the  Revised  Statutes  before  the  Code  of  Civil 
Procedure,  and  it  was  clearly  not  the  intention  of  the  Code  to 
narrow  or  diminish  the  jurisdiction  of  surrogates,  but  rather 
to  enlarge  it.  Upon  this  subject  our  views  were  quite  fully 
expressed  in  the  case  of  liigffa  v.  (Miffg  (89  N.  Y.  479)  and 
the  authorities  bearing  upon  the  subject  were  there  cited. 

We  have,  therefore,  reached  the  conclusion  that  the  judgment 
of  the  General  Term  and  the  decree  of  the  snirogate  should 
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be  modified  so  as  to  require  a  per  capita  division  of  the 
property,  bequeathed  by  the  residuary  clause,  among  the 
nephews  and  nieces  of  the  testatrix,  and  as  thus  modified  they 
should  be  affirmed,  without  costs  to  either  party  in  this  court. 

All  concur. 

Judgment  accordingly. 


Maby  Eliza  Hynes  et  al.,  Sespondents,  v,  Kate  MoDebmotf 

et  al.,  Appellants. 


01    461 
118      51 


The  preflamption  of  marriage  from  a  cohabitation,  api>arently  matrimonial,    .  ^    ^ 
is  one  of  the  strongest  known  to  the  law,  especiaUy  in  cases  involving    jiso  515 
legitimacy.    Where  there  is  enough  to  create  a  foundation  for  the  pre- 
sumption, it  can  be  repelled  only  by  the  most  cogent  and  satisfactory 
evidence. 

As  to  whether  the  general  rule  of  law  that  a  marriage,  valid  or  void  by  the 
lex  loci,  is  valid  or  void  everywhere,  applies  to  the  case  of  a  domiciled 
citizen  of  this  State,  who,  while  temporarily  sojourning  in  another 
country,  contracts  a  marriage  there,  valid  under  our  laws,  but  invalid 
by  the  law  of  the  place,  qtusrc. 

In  an  action  of  ejectment,  wherein  plaintiff  M.  claimed  as  the  widow,  and 
the  other  plaintiffs  as  children  of  H.,  a  citizen  of  the  United  States,  it 
appeared  that  H.,  who  resided  in  the  city  of  New  York,  while  stopping 
at  a  hotel  in  London,  in  1871,  made  the  acquaintance  of  plaintiff  M.,  an 
English  subject  and  an  employe  in  the  hotel.  A  promise  to  marry,  on 
his  part,  and  an  intention  of  marriage  between  them  was  proved  ;  also 
a  mutual  consent  to  be,  and  to  live  together,  as  husband  and  wife,  and  a 
subsequent  cohabitation  in  that  apparent  relation.  The  evidence,  how- 
ever, established  that  the  cohabitation  did  not  commence  with  a  marriage, 
valid  by  the  English  law,  and  there  was  no  evidence  of  a  subsequent 
marriage,  in  accordance  with  that  law.  In  June,  1871,  the  parties  went 
to  Par^,  where  they  lived  together  as  husband  and  wife,  and  he  intro- 
duced her  to  acquaintances  as  his  wife.  They  returned  to  London, 
where  they  lived  together  until  his  death  which  occurred  in  1874,  and 
where  the  children,  who  are  plaintiflis,  were  bom.  H.  addi^essed  -M. 
as  Mrs.  H.,  and  so  addressed  letters  to  her,  and  their  Ufe  in  Eng- 
land was  the  ordinary  household  life  of  persons  lawfully  married. 
Held,  that  while  the  eiddence  was  insufficient  to  show,  or  to  raise  a  pre- 
sumption of  a  marriage,  in  accordance  with  the  requirements  of  the  Eng- 
lish law,  in  the  absence  of  proof  as  to  the  marriage-law  of  Franoe  it 
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might  be  asaumed  that  the  requisites .  to  oonstitnte  a  marriage  in 
that  oountrj  are  the  same  aa  oar  own,  and  bo  that  the  mutual  assent  of 
the  parties  to  assume  the  relation  of  husband  and  wife,  followed 
by  cohabitation,  constitutes  marriage;  and  that  the  evidence  raised 
a  presumption  and  authorised  a  finding  that  the  parties  interchanged 
matrimonial  consents  in  France. 
Defendants,  to  meet  this  presumption,  gave  evidence  to  the  effect  that  after 
the  return  of  the  parties  to  England,  M.,  in  business  transactions,  used  the 
name  she  bore  before  her  acquaintance  with  H.  M.,  as  a  witness,  gave 
explanation  as  to  the  reason  for  using  such  name  in  certain  of  the  trans- 
actions; as  to  others  she  denied  such  use.  Hdd,  that  as  the  facts  sworn 
to  by  defendant's  witnesses  were  either  contradicted  or  did  not  conclu- 
sively repel  the  presumption  of  marriage,  this  court  was  precluded  from 
reviewing  the  question  (Ck>de  of  Civil  Procedure,  §  1837),  and  the  find- 
ing of  |he  jury  was  conclusive. 

(Argued  January  18, 1883 ;  decided  March  6,  1883.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas,  in  and  for  the  city  and  county  of  New 
York,  Entered  upon  an  order  made  April  3,  1882,  which  af- 
firmed &  judgment  in  favor  of  plaintiflEs,  entered  upon  a  ver- 
dict, and  affirmed  an  order  denying  a  motion  for  a  new  trial. 

This  was  an  action  of  ejectment  to  recover  possession  of  cer- 
tain lands  in  the  city  of  New  York. 

The  material  facts  are  stated  in  the  opinion. 

John  SaUook  Drake  for  appellants.  The  validity  of  a 
marriage  contract  is  to  be  determined  by  the  laws  of  the  coun- 
try where  it  is  made.  The  leso  loci  carUractJM  determines  the 
status  of  the  parties.  (Bishop  on  Marriage  and  Divorce,  §  335 ; 
Story's  Conflict  of  Law,  §§  79-81 :  DalHmple  v.  DalrimpLe^  2 
Hagg.  Con.  54 ;  Schrimahi/re  v.  Sohrimshire,  id.  395 ;  Connelly 
V.  ConmMy^  2  Eng.  L.  &  Eq.  570  ;  Herbert  v.  Herbert^  2  Ha^. 
Con.  271 ;  Stevenson  v.  Oredy^  17  B.  Monr.  [Ky.]  198 ;  Mid- 
way  V.  Needhanhj  16  Mass.  157 ;  West  Camhridge  v.  Lexmg- 
ton,  18  id.  606  ;  Putnam  v.  Putnam,  25  id.  433 ;  In  Matter  qf 
WMy  1  Tuck.  873 ;  Van  Voorhis  v.  BrmtnaU  et  al.,  86  N.  Y. 
18 ;  Thorp  v.  Thorp,  N.  Y.  Ct.  of  App.,  Daily  Reg.,  Jan.  8, 
1883 ;  Dame  v.  Dame,  1  Abb.  N.  0.  140.)  It  having  been 
shown  that  the  Jntercourse  was,  in  Its  origin,  illicit,  the  pre- 
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sumption  is  that  it  so  continued,  and  the  onus  of  proof  is  on 
the  plaintiffs.  {Otmnmgham  v.  Crmninghamy  2  Dow.  482 ; 
Zapsley  v.  Qrierson^  1  H.  of  L.  Oas.  [C.  &  F.]  498 ;  Hose  v. 
ClarTc,  8  Paige,  673;  Clayton  v.  Wa/rddl,  4  N.  Y.  236; 
Bri/nJdey  v.  BrinMey^  50  id.  198 ;  Badger  v.  Badger^  88  id. 
546.)  Eeputation  of  marriage  to  be  effective  must  not  be 
divided ;  it  must  be  general,  and  consistent  with  matrimonial 
cohabition.  {Clayton  y.  Wardell^  iComst.  230  ;Cufmingham  v. 
Cmrningjumiy  2  Dow.  482 ;  BrwMey  v.  Brintdey^  50  N.  Y.  198 ; 
DysaA  Peerage  Qa%e^  6  Eng.  L.  R,  H.  of  L.  514 ;  Badger  v. 
Badger^  88  id.  548.)  The  court  erred  in  charging  that,  if  the  jury 
is  satisfied  that  in  France  there  was  cohabitation  as  husband  and 
wife,  acknowledgment  and  recognition  of  each  other  to  friends 
and  acquaintances  and  the  public  as  such,  they  are  at  liberty  to 
infer  that  these  two  people,  being  *at  liberty  in  France  to  con- 
tract a  valid  marriage,  did  so.  {Fenton  v.  Reed^  4  Johns.  52 ; 
Jackaon  v.  Claw^  18  id.  346 ;  Roee  v.  Clarky  8  Paige,  574 ; 
Wilkinson  v.  JPayne^  4  Term  R.  468  ;  Stewart  v.  Sobertson, 
2  Scotch  and  Divorce  App.  Cas.  532 ;  Lapsley  v.  Oriersony  1 
H.  of  L.  Cas.  [C.  &  F.]  498.) 

Joseph  H.  Choate  for  respondents.  Under  section  1337  of 
the  Code  of  Civil  Procedure  there  can  be  no  review  in  this 
court  of  the  questions  of  fact  depending  upon  conflicting  evi- 
dence. {In  re  RosSy  87  N.  Y.  514 ;  Davis  v.  Claohy  id.  623 ; 
Maa*x  V.  McGlyn/Hy  88  id.  369.)  The  law  presumes  every  thing 
in  favor  of  the  legitimacy  of  children,  and  it  is  a  very  power- 
ful and  overwhelming  presumption.  {Fenton  v.  Reedy  4 
Johns.  52  ;  BreadaJhane  Casey  Eng.  L.  R.  [Scotch  and  Appeal 
Cases]  182, 192 ;  Jackson  v.  ClanOy  18  Johns.  Oh.  346 ;  Rose 
V.  Cla/rky  8  Paige,  574;  Stoflrr  v.  Pecky  1  Hill,  270 ;  In  re 
TayloTy  9  Paige,  611 ;  Dura/nd  v.  Duramdy  2  Sweeney,  815 ; 
CavjoUe  v.  Ferriey  23  N.  Y.  90 ;  Betsinger  v.  Chapmany  88 
id.  487 ;  Tyle  v.  EUwoody  L.  R.,  19  Eq.  Oas.  98 ;  De  Thosen 
V.  The  Attorney-  OeneraHy  L.  R.,  1  App.  Oas.  686,  694 ;  Piers 
V.  Pi&rsy  2  H.  L.  31 ;  82  N.  Y.  47 ;  Badgefr  v.  Badgety  88 
id.  554 ;    Cimninghdm  v.  Cwim.mghcm,y  2  Dow.  P.  0.  482 ; 
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OlayUm  v,  WwrdnoeH^  4  Oomst.  227 ;  Chamberlain  v.  Chamr 
herkmiy  71  N.  Y.  423 ;  Dymrfs  Peerage  Casey  L.  JR.,  5  App. 
Oas.  ;  CQwra  v.  Eieenlohr,  88  N.  Y.  296;  WUkinaany. 
Payne,  4  Term  R.  468 ;  Bex  v,  Faumei/y  2  B.  &  Aid.  468.) 
The  preBnmption  in  favor  of  legitimacy  is  so  strong  and  abso- 
lute, that  in  order  to  defeat  it,  the  party  claiming  iUegitiniacj 
must  negative  every  reasonable  possibility.  {Piere  v.  PierSy 
2  H.  L.  Cas.  331 ;  Ca/ujoOe  v.  Ferries  23  N.  Y.  109.)  The 
marriage  acts  of  Great  Britain^  declaring  all  marriages  void 
unless  solemnized  in  the  places  and  according  to  the  formal 
observances  prescribed  by  those  acts,  do  not  apply  to  an  Ameri- 
can citizen  whose  domicile  and  residenxse  is  in  KewYork,  and 
who  marries  while  temporarily  sojourning  in  England,  intend- 
ing not  to  remain  there,  but  to  remove  with  his  wife  to 
America  as  his  permanent  home,  and  if  in  such  a  case 
the  marriage  is  valid  according  to  the  law  of  New  York,  it 
must  be  sustained  by  our  courts.  {Rvding  v.  Smithy  2  Hagg. 
Const.  390 ;  Harford  v.  Merrier  id.  423,  486,  note ;  Middle 
ton  V.  Ja/n/orin,  id.  437 ;  Latour  v.  Teesdalej  8  Taunt. 
830 ;  Harforda  v.  Higgins,  2  Hagg.  Const.  432 ;  Sarvie 
V.  Fwmiey  L.  R,  5  P.  D.  153 ;  L.  R.,  6  P.  D.  26,  46, 
48,  51 ;  U.  S.  Rev.  Stat.  1993, 1994 ;  KiOby  v.  Oweny  7  Wall. 
496 ;  Bv/rUm  v.  BwUmj  1  Keyes,  374 ;  Warender  v.  Samej 
9  Bligh,  108-4 ;  Story's  Confl.  of  Law,  846 ;  Wheat.  Confl. 
of  Law,  §  170 ;  Simonton  v.  Wallace^  2  Swabey  &  Tr.  67 ; 
Priedburg,  127, 150 ;  Die  Herrschaft  der  Gesetze,  etc.,  p.  79 ; 
Wharton's  Law  of  Evid.  100,  §  83 ;  Hutchim  v.  Kimmely  31 
Mich.  133 ;  Wharton  on  Confl.  of  Law,  §  180 ;  Brower  v. 
Broioery  1  Abb.  App.  214 ;  Losing  v.  ThomdyTcsy  6  Allen 
[Mass.],  257 ;  Dams  v.  Damsy  1  Abb.  N,  0.  140.) 

Andrews,  J.  The  adult  plaintiff,  Mary  Eliza  Hynes,  is  the 
alleged  widow  of  William  Rose  Hynes,  who  died  in  London, 
England,  June  27, 1874.  The  infant  plaintiffs  William  Rose 
Hynes  and  Andrew  Hynes,  are  the  children  of  William  Rose 
Hynes,  Sr.,  by  Mary  Eliza  Hynes,  and  were  bom  in  London,  the 
one  Dec.  18, 1871,  and  the  other  May  10,  1878.    The  father 
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of  the  infant  plaintifb  died  intestate,  seized  of  the  premises  in 
controversy,  and  the  right  of  the  plaintiffs  to  recover  depends 
npon  the  question  of  the  marriage  of  their  mother  with  their 
father,  William  Bose  Hynee.  This  issue  was  found  by  the  jury 
in  favor  of  the  plaintrSs.  There  was  no  proof  of  a  formal  cere- 
monial marriage  between  the  parties,  and  the  sole  question  upon 
the  merits  is  whether  upon  the  whole  facts  appearing  on  the 
record,  the  jury  were  authorized  to  find  that  a  marriage  be- 
tween the  parents  of  the  infant  plaintiffs,  was  consummated 
prior  to  their  birth. 

William  B.  Hynes,  the  father,  was  a  native  bom  citizen  of 
the  United  States,  and  prior  to  1871,  was  a  bachelor,  residing 
in  the  city  of  New  York.  He  had  retired  from  active  business. 
He  possessed  a  quite  large  property  in  this  countiy ,  mainly  real 
estate.  He  was  accustomed  to  make  annual  visits  abroad,  and 
in  the  spring  of  1871,  while  stopping  at  the  Langham  Hotel, 
London,  made  the  acquaintance  of  the  adult  plalntifE,  a  young 
woman  employed  in  the  hotel  in  the  capacity  of  still-room 
maid,  having  charge  of  the  linen,  and  the  supervision  of  the 
female  servants  of  the  house.  She  was  an  English  subject, 
the  widow  of  Charles  Saunders,  who  died  in  1869,  and  had 
always  resided  in  England.  The  plaintiffs,  to  establish  the 
marriage  between  Mr.  Hynes  and  Mrs.  Saunders,  proved  an 
intention  of  marriage  between  the  parties,  and  subsequent  co- 
habitation in  the  apparent  relation  of  man  and  wife,  from 
about  the  1st  of  June,  1871,  to  the  death  of  Mr.  Hynes,  which 
occurred  in  June,  1874.  It  was  shown  that  in  the  spring  of  1871, 
at  the  Langham  Hotel,  Mrs.  Saunders  introduced  Mr.  Hynes 
to  one  of  her  brothers  as  the  person  she  was  about  to  many. 
Li  June  of  that  year,  Mr.  Hynes  and  the  plaintiff  Mrs.  Hynes, 
were  in  Paris.  A  Mr.  Fargo,  of  San  Francisco,  an  acquaiut- 
ance  of  Mr.  Hynes,  saw  them  together  there  at  a  hotel  dinner 
table,  and  was  introduced  by  Mr.  Hynes,  to  the  adult  plaintiff, 
as  Mrs.  Hynes,  and  he  afterward  frequentiy  saw  them  at  their 
temporary  residence  in  Place  Madeleine.  How  long  they  re« 
mained  in  Paris,  does  not  appear.  They  were  in  London  at 
the  birth  of  their  eldest  child,  and  were  then  residing  in  Glou- 
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cester  street.  In  the  spring  of  1872,  they  reinoyed  to  a  hoase 
in  Leverton  street,  where  they  remained  until  the  spring  of 

1873,  when  they  removed  to  a  house  known  as  Victoria  Villa, 
in  Kentishtown,  where  their  second  child  was  bom,  and  where 
they  continued  to  reside  until  Mr.  Hynes'  death.  Mr.  Fargo 
testified  that  he  was  a  constant  visitor  of  Mr.  Hynes,  both  at 
the  Place  Madeleine  and  at  Victoria  Villa ;  that  Mr.  Hynes 
was  in  the  habit  of  addressing  the  adult  plaintiff  in  his  presence, 
as  Mrs.  Hynes,  or  Lizzie,  and  that  he  had  frequently  seen  Mr. 
Hynes  address  letters  to  her  as  Mrs.  Hynes.  Their  life  in  Eng- 
land, as  detailed  by  the  relatives  of  Mrs.  Hynes,  and  other  wit- 
nesses for  the  plaintiffs,  was  the  ordinary  household  and  family 
life  of  persons  lawfully  married,  having  children,  the  fruit  of 
lawful  wedlock.  He  treated  Mrs.  Hynes  with  apparent  respect 
and  affection,  and  was  fond  of  his  children.  He  spoke  of  Mrs. 
Hynes  in  the  presence  of  others,  as  his  wife.  The  relatives  of 
hiiB  wife  visited  him  on  the  footing  of  relatives  by  marriage. 
He  introduced  Mrs.  Hynes'  brother,  as  his  brother-in-law.  When 
he  applied  for  a  lease  of  Victoria  Villa,  he  stated  that  he  re- 
quired a  house  for  himself,  his  wife  and  family.    In  June, 

1874,  he  was  thrown  from  a  carriage  in  which  he  was  riding 
with  Mrs.  Hynes,  and  received  the  injury  of  which  he  died. 
On  being  taken  into  a  public  house,  he  asked  if  his  wife  was 
much  hurt,  and  requested  that  his  children  should  be  sent  for. 

These  circumstances,  cohabitation,  family  life,  declarations  of 
the  parties,  repute  of  marriage,  while  they  do  not  constitute 
marriage,  evidence  it,  because  they  are  the  circumstances  which 
usually  attend  and  characterize  that  relation,  and  the  cohabita- 
tion having  commenced  in  England,  the  presumption  is  that  the 
marriage  was  contracted  in  accordance  with,  the  forms  and  re- 
quirements of  the  English  law.  The  defendants  sought  to  over- 
throw the  presumption  of  marriage  in  England,  arising  from 
habit  and  repute,  by  showing  the  circumstances  under  which  the 
cohabitation  commenced.  It  appears  that  Mrs.  Saunders  in  May, 
1871,  had  left  the  Langham  Hotel,  and  was  living  in  lodgings  at 
169  Cleveland  street,  London.  It  was  proved  that  on  the  night 
of  Derby  day,  in  that  month,  Mr.  Hynes  visited  her,  and 
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desired  to  remain  with  her,  and  she  refused  to  ^consent  without 
marriage,  and  complained  that  he  had  not  ke^t  a  promise  of 
marriage.  He  said  he  did  not  believe  in  the  marriage 
ceremony  or  the  mumbling  of  priests.  He  thereupon,  in  the 
presence  of  witnesses,  took  a  ring  from  his  pocket  and  gave  it 
it  to  her,  saying  that  if  she  would  wear  the  ring  and  be 
true  to  him,  he  would  consider  her  his  wife  as  much  as  if  they 
had  been  married  in  church.  She  accepted  the  ring  on  these 
conditions,  and  he  remained  there  that  night,  and  from  that 
time  until  his  death,  openly  lived  and  cohabited  with  her.  At 
the  time  of  this  occurrence,  Mrs.  Saunders  was  pregnant  of 
the  eldest  child,  William  Rose,  bom  in  the  following  Decem- 
ber. This  evidence  seems  conclusively  to  establish  the  com- 
mencement of  an  illicit  intercourse  between  Mr.  Hynes  and 
Mrs.  Saunders,  prior  to  May,  1871,  and  also  that  the  cohabita- 
tion of  the  parties  did  not  commence  with  a  marriage  valid  by 
the  English  law.  The  British  Marriage  Act  prescribes  that  mar- 
riages shall  be  pubHcly  celebrated,  and  expressly  annuls  all 
marriages  not  solemnized  in  church,  or  under  a  license  before 
a  magistrate.  Nor  is  there  any  evidence  of  a  subsequent  mar- 
riage in  England  in  accordance  with  the  local  law.  There 
seems  to  be  no  ground  for  such  a  presumption  in  view  of  the 
facts  above  stated,  and  of  the  further  fact  which  was  found, 
that  by  the  British  statute,  all  marriages  in  England  are  re- 
quired to  be  registered  and  that  no  registry  of  a  marriage  be- 
tween these  parties  could  be  found. 

If  the  issue  of  marriage,  depended  upon  evidence  that  there 
was  a  marriage,  according  to  the  forms  of  the  English  law,  the 
plaintiffs  could  not  recover.  The  presumption  of  such  a 
marriage,  raised  in  the  first  instance,  by  proof  of  habit  and 
repute,  was  rebutted  by  the  evidence  on  the  part  of  the  defend- 
ants. But  it  is  claimed  that  what  took  place  in  Cleveland  street 
constituted  a  valid  marriage,  according  to  the  law  of  New 
York,  and  while  it  is  admitted  that  by  the  general  rule  of  law, 
a  marriage  valid  or  void  by  the  lex  locij  is  valid  or  void  every- 
where, it  is  insisted  that  this  rule  does  not  apply  to  the  case  of 
a  domiciled  citizen  of  this  State,  who,  while  temporarily 
SiCKBifl  —  Vol.  XLVI.        68 
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Bojourning  in  another  country,  contracts  a  marriage  there, 
vaJid  according  to  oar  law,  although  invalid  by  the  law  of  the 
place,  by  reason  of  non-compliance  with  the  forms  of  celebra- 
tion prescribed  by  the  local  law,  and  especially  that  the  law 
of  the  don^cile  will  control  as  to  l^itimacy,  and  rights 
of  property  dependmg  upon  marriage.  This  question  if 
necessary  to  be  decided,  would  require  careful  consideration. 
If,  in  the  absence  of  any  statute  regulating  the  subject,  the  ex- 
ception to  the  general  rule  exists,  as  is  claimed,  where  both  the 
parties  to  the  contract,  at  the  time  of  the  marriage,  are  domiciled 
citizens  of  this  State,  does  it  extend  to  a  case  where  one  of  them 
was  then  a  subject  of,  and  domiciled  in  the  country  where  the 
contract  was  made,  and  by  the  laws  of  which,  the  marriage  was 

invalid.  Xanni 

But  we  deem  it  necessary  to  decide  this  question  in  this 
case.  Mr.  and  Mrs.  Hynes,  as  has  been  stated,  were  in  Fans 
during  the  summer  of  1871.  There  was  no  proof  given  of  the 
marriage  law  of  France,  and  it  was  held  on  the  former  appeal 
in  this  case  (82  K.  Y.  41 ;  37  Am.  Bep.  538)  that  in  the 
absence  of  proof  to  the  contrary,  it  would  be  assumed  that  the 
requisites  to  constitute  marriage  are  the  same  in  another 
country  as  in  our  own,  and  it  may  be  safely  assumed  as  a  fact, 
that  in  France,  the  mutual  consent  of  parties  to  assume  the 
relation  of  husband  and  wife,  followed  by  cohabitation,  consti- 
tutes marriage,  since  if  it  was  otherwise,  it  could  readily  have 
been  shown.  The  jury,  in  addition  to  their  general  verdict, 
made  a  special  finding  that  the  parties,  while  in  France, 
entered  into  an  agreement  in  jpresenti  to  take  each  other 
as  man  and  wife,  and  thenceforward  cohabited  together  as 
such  in  France  and  £ngland.  There  is  no  direct  evidence  of 
the  interchange  of  consents  during  their  stay  in  Paris.  There 
was  evidence  that  they  lived  together  there  in  the  apparent 
relation  of  marriage,  and  assuming  that  what  occurred  between 
them  in  Cleveland  street,  did  not  constitute  a  valid  marriage  by 
the  law  of  this  State,  for  the  reason  that  the  law  of  England 
can  only  be  resorted  to,  to  determine  the  effect  of  that  trans- 
action, we  are,  nevertheless,  of  opinion  that  the  jury  were 
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authorized  to  find  that  in  France  the  requisite  consents  were 
interchanged,  and  that  the  parties,  then  and  there,  became 
husband  and  wife. 

The  presumption  of  marriage,  from  a  cohabitation,  apparently 
matrimonial,  is  one  of  the  strongest  presumptions  known  to  the 
law.  This  is  especially  true  in  a  case  involving  Intimacy.  The 
law  presumes  morality,  and  not  immorality ;  marriage,  and  not 
concubinage ;  legitimacy,  and  not  bastardy.  Where  there  is 
enongh  to  create  a  foundation  for  the  presumption  of  marriage, 
it  can  be  repelled  only  by  the  most  cogent  and  satisfactory  evi- 
dence. In  Morris  v.  Davies  (6  01.  &  Fin.  163)  Lord  Lynd- 
HTOOT,8peakmg  of  this  presomption,  says:  "  The  presninption 
of  law  is  not  lightly  to  be  repelled.  It  is  not  to  be  broken  in 
upon,  or  shaken  by  a  mere  balance  of  probability.  The  evi- 
dence for  the  purpose  of  repelling  it  must  be  strong,  dis- 
tinct, satisfactory  and  conclusive."  In  I^iers  v.  Pie9*8  (2 
H.  L.  Cas.  331)  Lord  Oahpbsll  said,  that  the  presumption, 
could  be  negatived  only  "by  disproving  every  reasonable 
possibility,"  and  Lord  Bbougham,  in  the  same  case,  approved 
the  general  doctrine  stated  by  Lord  Lyndhubst,  in  Morris  v. 
Daviesy  and  said  that  the  presumption  could  be  dispelled  only 
by  evidence  which  was  "  clear,  distinct  and  satisfactory."  The 
presumption  has  been  acted  upon  in  several  cases  in  our  own 
courts,  and  in  some  recent  cases  in  England,  which  have  a 
very  direct  bearing  in  support  of  the  finding  of  the  jury 
in  this  case.  The  earliest  case  in  our  courts  is  Fmion  v. 
Meed  (4  Johns.  51).  In  that  case  the  question  was  whether 
the  plaintiff  was  the  widow  of  one  Beed.  In  the  year  1785, 
she  was  the  lawful  wife  of  John  Guest.  Sometime  in  that  year 
Guest  left  the  State  for  foreign  parts,  and  continued  absent 
until  sometime  in  the  year  1794,  and  it  was  reported  and 
generally  believed  that  he  had  died  abroad.  The  plaintiff  in 
1792  married  Reed.  In  that  year,  and  subsequent  to  the 
marriage.  Guest  returned  to  this  State,  and  continued  to 
reside  herein  until  June,  1800,  when  he  died.  He  did  not 
object  to  the  connection  between  the  plaintiff  and  Reed,  and 
said  he  had  no  claim  upon  her,  and  never  interfered  to  disturb 
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their  relations.  After  the  death  of  Guest  the  plaintiff  con- 
tinued to  cohabit  with  Beed  until  his  death  in  1806,  and 
sustained  a  good  reputation  in  society ;  but  no  solemnization 
of  marriage  was  proved  to  have  taken  place  between  the 
plaintiff  and  Beed  subsequent  to  the  death  of  Guest.  Upon 
these  facts  the  court  below  decided  in  favor  of  the  plaintiff. 
The  court  on  appeal  afirmed  the  judgment,  saying  ^^  there 
existed  strong  circumstances  from  which  a  marriage  subsequent 
to  the  death  of  Guest  might  be  presumed.  The  parties 
cohabited  together  as  husband  and  wife,  and  under  the  reputa- 
tion and  understanding  that  they  were  such  from  1800  to 
1806,  when  Reed  died,  and  the  wife  during  that  time  sustained 
a  good  character  in  society.  A  jury  would  have  been  war^ 
ranted  under  the  circumstances  of  the  case,  to  have  inferred 
an  aotual  marriage,  and  the  court  below  had  sufficient  ground 
to  draw  that  conclusion ;  and  as  they  have  drawn  it,  and  their 
•  decision  being  a  substitute  for  a  verdict,  we  will  not  disturb 
it."  It  will  be  noticed  that  the  parties  to  the  marriage 
in  FerUan  v.  Meed  came  together  under  a  void  contract 
of  marriage,  but  supposing,  as  may  be  assumed,  that  the 
former  husband  was  dead ;  but  they  continued  their  connec- 
tion after  the  return  of  the  first  husband,  and  from  that 
time  until  the  death  of  Eeed,  their  connection  was  known 
to  be  meretricious ;  but  this  fact  was  not  considered  sufficient 
to  repel  the  presumption  of  a  subsequent  marriage.  The 
same  presumption  was  applied  under  circumstances  very 
similar  in  Rose  v.  Olcurk  (8  Paige,  574) ;  and  in  CaujoUe  v. 
Ferrie  (23  K.,Y.  90),  a  marriage  was  presumed  to  sustain  le- 
gitimacy, although  it  appeared  that  the  connection  of  the  parties 
commenced  in  an  illicit  intercourse.  The  JBreadalha/ns  Case 
(Eng.  L.  B.,  1  Scotch  and  Divorce  Appeals,  182),  decided 
by  the  House  of  Lords,  upon  great  consideration,  is  an  authority 
of  great  weight  in  support  of  the  finding  of  the  jury  in  this 
case.  The  question  in  that  case  was  one  of  legitimacy,  depend- 
ing upon  the  fact  whether  James  Oampbell,  who  in  1781, 
eloped  with  the  wife  of  one  Ludlow,  and  with  whom  Oampbell 
cohabited  until  his  death  in  1806,  was  married  to  her  after  the 
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death  of  her  first  husband  in  1784,  and  prior  to  the  birth  of 
their  eldest  son  in  1788.  A  marriage  was  celebrated  between 
them  in  Scotland  in  1782,  which  was  clearly  bigamous.  By  the 
law  of  Scotland  marriage  may  be  contracted  by  the  consent  of 
the  parties  without  any  formed  celebration  or  the  presence  of  wit- 
nesses. There  was  no  direct  evidence  of  the  interchange  of 
consents  between  James  Campbell  and  his  alleged  wife  after 
the  death  of  her  first  husband,  but  they  were  in  Scotland  after 
that  time,  and  before  the  birth  of  their  eldest  son,  and  they 
lived  together  as  man  and  wife,  and  were  reputed  to  be  married. 
It  was  urged  that  the  intercourse  between  the  parties  having 
been  illicit  in  its  origin,  and  the  cohabitation  having  continued 
after  the  death  of  the  first  husband,  without  any  marked  change 
in  its  character,  there  could  be  no  presumption  of  marriage,  and, 
also,  that  the  matrimonial  consent  must  be  referred  to  the  com- 
mencement of  the  cohabitation,  which  would  be  insufficient,  as 
the  first  husband  was  then  living.  The  court,  however,  decided 
that  there  was  a  presumption  of  marriage  between  the  parties 
subsequent  to  the  death  of  Ludlow,  Lord  Westbuby  saying: 
"  You  must  infer  the  consent  to  have  been  given  at  the  first  mo- 
ment when  you  find  the  parties  able  to  enter  into  the  contract." 
De  Thoren  v.  Tke  AUomey-Oeneral  (L.  R.,  1  App.  Cas.  686)  is 
also  a  very  strong  case  of  the  application  of  the  presmnption  of 
Diiarriage.  It  appeared  that  on  the  1st  of  July,  1862,  William 
Ellis  Wall  obtained  a  decree  nisi  dissolving  his  then  marriage, 
but  which  did  not  become  final  until  the  expiration  of  the 
period  allowed  for  an  appeal,  during  which  time  he  could  not 
legally  marry  again/  In  ignorance  of  this  temporary  disability 
he  went  through  a  ceremony  of  marriage  at  Glasgow  with  Miss 
Sarah  Ogg  on  the  16th  of  July,  1862,  before  the  time  for  ap- 
pealing from  the  decree  had  expired,  both  parties  believing  that 
there  was  no  obstacle  to  their  marriage.  They  lived  together 
as  husband  and  wife  and  had  children  of  the  union.  There 
was  no  evidence  of  any  interchange  of  consents  between  them 
after  the  marriage  in  1869,  and  neither  had  any  suspicion  prior 
to  the  husband's  death  of  the  invalidity  of  that  marriage.  The 
courts  however,  held  that  the  parties  must  be  presumed  to  have 
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interohanged  conBents,  as  eoon  as  the  impediment  to  their  mar- 
riage was  removed.  It  will  be  observed  that  in  the  BreadaL 
Jnme  Case  this  presumption  was  indulged  although  the  cere- 
monial marriage  was  known  by  the  parties  to  be  bigamous,  and 
in  Be  Tfhoren^e  Case,  although  the  parties  regarded  themselves 
as  lawfully  married,  and  the  invalidity  of  the  marriage  was 
never  known  to  them  during  the  husbaJiid's  life. 

The  presumption  that  Mr.  and  Mrs.  Hynes  interchanged  the 
matrimonial  consents  in  France  is,  we  think,  supported  by  the 
cases  referred  to.  This  presumption,  moreover,  giving  cre- 
dence to  the  testimony  for  the  plaintifEs,  is  not  inconsistent 
with  the  probabilities.  It  is  true  that  their  first  intercourse 
was  illicit,  but  nevertheless  it  was,  as  may  be  inferred  under 
a  promise  of  marriage  on  the  part  of  Mr.  Hynes.  The  trans- 
action in  Cleveland  street,  if  the  apparent  purpose  was  the 
real  one,  was  intended  by  the  parties  as  an  assumption  by  them 
at  that  time  of  the  relation  of  husband  and  wife.  The  subse- 
quent conduct  of  Mr.  Hynes  is  inconsistent  with  the  supposi- 
tion that  it  was  a  mere  device  on  his  part  to  obtain  the  temporary 
gratification  of  his  passions.  It  is  quite  certain,  in  view  of  the 
situation  of  Mrs.  Hynes,  that  she  was  anxious  to  have  the  mar- 
riage consummated.  She  was  presumed  to  know  that  the 
transaction  did  not  constitute  a  valid  marriage  by  English  law, 
and  the  same  presumption  applies  to  him,  although  in  his  case 
it  was  much  less  likely  to  represent  the  actual  fact  But  Mr. 
Hynes  was  not  presumed  to  know  that  a  marriage  thus  con- 
summated would  not  be  a  valid  marriage  by  the -law  of  his 
domicile.  Whether  it  was  valid  by  that  law  is  Que  of  the  ques- 
tions elaborately  argued  before  us  in  this  case,  and  it  is  not 
settled  by  any  statute  or  authoritative  decision  in  our  courts. 
The  parties  while  in  France  might  very  naturally  desire  to  re- 
move any  doubt  as  to  the  validity  of  their  marriage,  and  this 
could  be  done  by  renewing  there  their  consent  to  be  husband 
and  wife.  That  they  did  so  is  the  inference  of  the  law,  and, 
as  has  been  said,  is  not  an  unreasonable  supposition  from  the 
circumstances. 

The  defendants  sought  to  countervail  this  presumption,  by 
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proof  of  acts  and  conduct,  especially  on  the  part  of  Mrs.  Hjnes 
after  her  return  to  England,  inconsist.ent  therewith  and  the  evi- 
dence certainly  raises  grave  doubts  whether  the  parties  ever  con- 
summated a  marriage,  or  regarded  themselves  as  man  and  wife. 
It  was  shown  that  in  1878,  Mrs.  Hynes  opened  an  account  at  a 
bank  in  London  in  the  name  of  Elizabeth  ^aunders,  signing  that 
name  in  books  of  the  bank,  which  account  was  continued  in  that 
name  until  the  death  of  Mr.  Kynes,  when  she  bad  it  changed  to 
the  name  of  Mrs.  Kynes.  In  this  account  sums  were  credited, 
which  appear  to  have  been  obtained  on  checks  of  Mr.  Hynes, 
payable  to  "  E.  Saunders,"  and  many  checks  were  drawn  by 
her  against  the  account,  in  that  name.  Mrs.  Kynes  attempted 
to  explain  the  reason  for  the  aSccoimt  being  kept  in  this  way, 
but  the  explanation  seems  quite  unsatisfactory.  The  defend- 
ants also  produced  a  lease  of  the  house  in  Leverton  street,  occu- 
pied by  Mr.  and  Mrs.  Hynes  in  1872,  dated  February  9, 1872, 
to.  Elizabeth  Saunders,  as  lessee,  purporting  to  be  signed  by 
her  in  that  name.  The  lease  was  procured  by  a  detective  from 
the  lessors  in  London,  and  he  testified  that  the  signature  was 
in  the  same  handwriting  as  the  signature  in  the  bank  book. 
But  Mrs.  Hynes  denied  that  it  was  her  signature,  and  testi- 
fied that  she  never  saw  the  lease  till  the  trial.  The  defendants 
also  produced  and  proved  photographic  copies  from  the  official 
registry  of  births  in  London,  in  the  district  where  the  plaint- 
iff Mrs.  Hynes  resided,  and  where  the  infant  children  were 
born,  made  as  required  by  the  English  statute,  within  forty 
days  after  their  births  respectively,  which  correctly  stated  the 
date  of  their  birth,  their  names,  the  place  where  Mrs.  Hynes 
resided  when  the  children  were  bom,  but  which  in  one  case 
gave  the  name  of  the  father  as  "  William  Saunders,"  and  the 
mother  as  "  Mary  Saunders,  formerly  Millis,"  and  in  the  other 
case,  the  father's  name  as  "  William  Saunders,"  and  the  mother's 
name  as  ^'Elizabeth  Saunders,  formerly  Millis."  The  name  of 
the  informant  purports  to  be  signed  in  the  register.  In  one 
case  it  is  "  Mary  Saunders,"  and  in  the  other  "  E.  Saunders." 
The  detective  testified  that  these  signatures  were  in  the  hand- 
writing of  Mrs.  Hynes,  but  she  testified  that  fhey  were  not  her 
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signatures,  and  that  she  neither  furnished  any  information  to 
the  register,  nor  had  any  knowledge  prior  to  the  trial,  of  the 
existence  of  these  records.  The  jury  accepted  the  explanation 
of  Mrs.  Hynes  in  respect  to  the  bank  account  as  satisfactory, 
and  also  her  denial  in  respect  to  the  lease  and  the  register. 
We  are  not  called  upon  to  say  whether  the  finding  of  the  jury 
of  a  marriage,  is  satisfactory  to  us.  There  was  a  presumption 
of  marriage  raised  by  the  testimony  for  the  plaintiff.  It  was 
sought  to  be  repelled  by  circumstances.  These  circumstances 
were  either  contradicted  or  did  not  conclusively  repel  the 
presumption,  and  this  court  is  precluded  by  statute  from  review- 
ing a  question  of  fact  arising  upon  conflicting  evidence  in  a 
case  like  this.    (Code,  §  1337.) 

There  are  no  exceptions  which  would  justify  a  reversal  of 
the  judgment.  The  exception  to  the  refusal  of  the  court  to 
charge  that  the  validity  of  the  arrangement  shown  to  have 
taken  place  in  England,  must  be  determined  solely  by  the 
law  of  England,  is  not  available  for  two  reasons;  Jirst,  that 
the  case  was  finally  left  in  the  charge  on  the  presumption  of  a 
marriage,  independent  of  the  transaction  in  Cleveland  street ; 
and  aecondy  the  special  finding  of  the  jury  that  the  parties  inter- 
changed consents  in  France,  renders  the  point  as  to  the  effect 
of  that  transaction,  immaterial.  The  other  exceptions  are  con- 
sidered in  the  opinion  of  the  General  Term,  and  it  is  sufficient 
to  say  that  we  concur  in  the  conclusion  of  the  learned  court  in 
respect  to  them. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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Maby  Ann  Campbell,  Appellant,  v.  Chables  L.  Beaumont, 

Respondent. 

The  win  of  B.  disppsed  of  his  property  aa  foUowB :  "  I  leaye  to  my  beloved 
wife,  Mary  Ann,  all  my  property    *    *    *    to  be  ei^oyed  by  her,  for 
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her  Bole  use  and  benefit,  and  in  ease  of  her  decease,  the  same,  or  such 
portion  as  may  remain  thereof,  it  is  mj  will  and  desire  that  the  same 
shall  be  received  and  enjojed  bj  her  son  Charles,  *  *  *  requesting 
him,  at  the  same  time,  that  he  will  use  well  and  not  wastefully 
squander  the  little  property  I  have  gained  by  long  years  of  toil."  Charles 
was  a  son  of  the  wife  by  a  former  husband.  In  an  action  for  a  construc- 
tion of  the  will,  heldf  that  the  widow  took  an  absolute  title,  and  therefore 
the  power  to  dispose  of  the  whole  estate ,  unaffected  by  the  provision  as 
to  her  son. 

It  seems  that  if  a  limitation  was  intended,  it  is  inconsistent  with  the  abso- 
lute gift  to  the  wife  and  is  void. 

Terry  v.  Wiggim  (47^.  T.  612),  distinguished. 

Smith  V.  BeU  (6  Peters,  68),  distinguished  and  questioned. 

(Argued  January  81,  1888 ;  decided  March  6,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  May  6,  1882,  which  affirmed  a  judgment  entered  upon  a 
decision  of  the  court  on  trial  at  Special  Term. 

This  action  was  brought  to  obtain  a  construction  of  the  will 
of  John  P.  Beaumont,  deceased. 

The  clause  of  the  will  in  question  is  as  follows :  "  T  leave  to 
my  beloved  wife,  Mary  Ann,  all  my  property,  of  whatever  kind, 
including  eight  bonds  of  one  thousand  dollars  each,  and  certi- 
ficate of  twenty  sliares  of  the  stock  of  the  North  River  Bank 
in  New  York,  contained  in  a  tin  box  deposited  by  me  in  said 
bank,  together  with  the  silverware  contained  therein.  Also  all 
furniture,  pictures,  books  and  whatsoever  else  is  contained  in 
the  premises  occupied  by  me  at  No.  518  Broadway,  as  well  as 
all  other  property  of  whatever  kind  I  may  die  possessed,  to  be 
enjoyed  by  her  for  her  sole  use  and  benefit,  and  in  case  of  her 
decease  the  same,  or  such  portion  as  may  remain  thereof,  it  is 
my  will  and  desire  that  the  same  shall  be  received  and  enjoyed 
by  her  son,  Charles  Lewis  Beaumont,  requesting  liim  at  the 
same  time  that  he  will  use  well  and  not  wastef  uUy  squander 
the  little  property  that  I  have  gained  by  long  years  of  toil." 

The  testator  died  in  July,  1876,  leaving  him  surviving  Mary 
Ann  Beaumont,  his  widow,  who  is  now  Mary  Ann  Campbell, 
the  plaintiff  herein,  and  also  Charles  Lewis  Beaumont,  named 
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in  the  will,  who  was  not  the  son  of  the  testator,  but  of  his  wife 
by  a  former  husband. 

Freemam,  J.  Fithia/r^  for  appellant.  The  gift  by  the  testator 
of  all  his  property  to  the  plaintiff,  with  absolute  power  of  dis- 
position for  her  sole  use  and  benefit  without  qualificiCtion,  created 
a  fee  in  the  real  estate  unaided  by  the  Eevised  Statutes.  (1  R. 
S.  733,  §  85 ;  Wm.  H.  B.  ToUeUj  respondent,  v.  Abraham  S, 
Sprague,  appeUam^t,  15  N.  Y.  W'kly  Dig.  203.)  The  defend- 
ant has  no  interest  whatever  in  the  property  in  qnestion. 
(Cohen  V.  Cohen,  3  Redf.  4:8 ;  Smith  v.  Van  Ost/ra/nd,  64  N. 
Y.  284 ;  Pmckney  v.  Pi/nckney,  1  Brad.  271 ;  Helmer  a/nd 
Wife  V.  Shoemaker,  22  Wend.  137 ;  Jackso7i  et  al.  v.  Delaney 
and  Bvssdl,  13  Johns.  537;  Jackson  et  al,  v.  Rotibins,  15  id. 
168  ;  affirmed,  16  id.  537 ;  Wright  v.  Miller,  4  Seld.  25  ;  Mo- 
Donald  V.  Walgrove,  1  Sandf .  Ch.  274 ;  Ide  v.  Ide,  5  Mass. 
500 ;  Hoss  V.  Boss,  1  Jacobs  &  Walker's  Ch.  153 ;  Bradley 
V.  Psevyihotio,  3  Ves.  323 ;  Flanders  v.  Clark,  1  Ves.  Sr.  9 ; 
Atty.'Oerd.  v.  EaU,  Fitzgibbons,  314,  321;  1  Roper  on 
Legacies,  624;  McLeam,  et  al,,  Execv/tors  of  Walgrove, 
V.  McDonald,  2  Barb.  S.  C.  534;  Patterson  v.  Ellis, 
11  Wend.  259.)  There  are  no  words  in  the  will  which 
cut  down  the  gift  to  the  plaintiff  to  the  enjoyment  of 
the  principal  for  life.  {Clark  v.  Leupp,  88  N.  Y.  228; 
Ixmihs  V.  Fames,  L.  R.,  10  Eq.  Gas.  267.)  Mrs.  Camp- 
bell is  vested  with  an  absolute  and  unconditional  power  of  dis- 
position over  the  whole  of  the  property  devised,  and  as 
against  her  in  her  life-time  or  any  grantee  of  hers,  this  re- 
mainder is  void.  (Smith  v:  Van  Osbramd,  64  N.  Y.  278-284- 
285 ;  Helmare  and  Wife  v.  Shoemaker,  22  Wend.  137 ;  Ferry 
V.  Wiggins,  47  N.  Y.  512.) 

Oeorge  A,  Baker  for  respondent.  The  intention  of  the  tes- 
tator, so  far  as  it  is  consistent  with  established  rules  of  law, 
must  govern  the  interpretation  of  the  will.  {Smith  v.  Bell,  6 
Peters  [U.  S.],  68 ;  Pond  v.  Bergh,  10  Paige,  140;  Tet^  v. 
Wiggins,  47  N.  Y.  512;  CoU  v.  Hewrd,  4  Weekly  Dig.  197.) 
The  whole  mnst  be  considered,  and  the  court  must,  if  possible, 
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give  it  a  construction  that  will  sustain  the  whole  and  every  part 
of  it.  {Smith  V.  Bellj  6  Peters,  68 ;  Kcme  v.  AsUy/^s  Ecrs.y  5 
Sandf.  533 ;  Sweet  v.  Chaae^  2  Comst.  73.)  Where  a  power 
of  disposal  accompanies  a  bequest  or  devise  of  a  life  estate,  the 
power  is  limited  to  such  disposition  as  a  tenant  for  life  can 
make.  Whatever  power  of  disposal  the  words  convey  is  limi- 
ted by  the  estate  with  which  they  are  connected.  {Brant  v. 
Virgmia  Coal  ds  Iron  Co.j  U.  S.  Sup.  Ct.,  Oct.,  1876,  New 
York  Weekly  Dig.  20.) 

Danforth,  J.  This  action  was  brought  to  obtain  a  construc- 
tion of  the  will  of  John  P.  Beaumont,  the  question  being, 
whether  the  plaintiff,  his  widow,  took  a  fee  in  the  real,  and  be- 
came the  absolute  owner  of  the  personal  estate,  or  an  estate 
for  life  only.  The  difference  between  the  learned  courts  be- 
low shows  that  the  point  presents  a  difficulty,  but  we  are  of 
opinion  that  the  conclusion  of  the  Special  Term  (expressed  by 
Van  Vorst,  J.),  upon  the  first  trial,  should  be  sustained.  To 
depart  from  it  words  must  be  supplied  to  cut  down  an  appa- 
rent absolute  gift,  and  this  cannot  be  done  unless  the  language 
actually  used  by  the  testator  requires  it.  We  are  not  to  con- 
jecture what  he  meant,  but  ascertain  the  meaning  of  his 
words.  {AbhoU  v.  Middleton,  7  H.  of  L.  Gas.  68.)  "I 
leave,''  says  the  testator,  '*to  my  beloved  wife,  Mary  Ann,  all 
my  property  *  *  *  to  be  enjoyed  by  her  for  her  sole 
use  and  benefit," -thus  vesting  the  whole  in  the  wife  —  the  fee 
of  the  real  estate,  and  the  use  and  power  of  disposition  of  both 
real  and  personal  estate.  In  what  other  manner  can  the  words 
be  satisfied  ?  The  testator  "  leaves,"  that  is,  gives  to  his  wife  — 
withholds  nothing  —  and  then  adds,  "  to  be  enjoyed  by  her  for 
her  sole  use  and  benefit."  There  are  no  words  of  qualifica- 
tion, and  giving  to  those  used  their  exact  sense,  she  is  put  in 
the  place  of  the  testator  as  to  title,  and  all  rights  and  privileges 
belonging  to  it.  It  is  suggested  by  the  respondent  that  the 
testator's  object  was  to  secure  to  her  an  estate  free  from  the 
marital  rights  of  any  future  husband.  This  requires  not  only 
a  great  modification  in  the  general  meaning  of  the  words,  but 
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imputes  to  the  testator  the  exercise  of  unnecessary  caution,  for 
at  the  time  of  the  execution  of  the  will  the  statutes  relating  to 
the  rights  of  married  women  fully  protected  her  in  the  use  of 
property  so  acquired.  But  the  testator  had  in  mind  also,  not 
his  own  son,  but  tlie  son  of  his  wife  by  a  former  husband,  and 
after  the  provision  referred  to  says,  "  and  in  case  of  her  "  (his 
wife's)"  decease,  the  same,  or  such  portion  as  may  remain  thereof, 
it  is  my  will  shall  be  i*eceived  and  enjoyed  by  her  son,  Charles 
Lewis  Beaumont,  requesting  him  at  the  same  time  that  he  will 
use  well,  and  not  wastef  ully  squander  the  little  property  I 
have  gained  by  long  years  of  toil."  This  language  is  resorted 
to  by  the  defendant  as  restraining  the  bequest  to  the  plaintiff. 
It  seems  insufficient  to  limit  the  wife's  estate  or  interest,  and 
rather  to  have  been  intended  to  express  the  natural  anticipation 
of  the  testator,  that  this  property,  or  some  of  it,  would,  as  mat- 
ter of  course,  go  from  the  mother  to  her  child,  and  his  acqui- 
escence in  such  devolution,  coupled  with  a  hope  that  what  he 
had  painfully  acquired  should  not  be  wasted.  But  if  more 
was  intended,  then  in  view  of  the  absolute  gift  to  the  wife  in 
the  preceding  sentence,  the«  bequest  to  her  son  is  void.  {Jiosa 
V.  Ross,  1  Jac.  &  W.  153 ;  The  AtCy-GerCl  v.  HaU,  Fitz-G. 
814;  BvU  V.  Kingston,  1  Meriv.  314;  PaMerson  v.  Ellis,  11 
Wend.  260 ;  Tyson  v.  Blake,  22  N.  Y.  558 ;  Norris  v.  Beyea, 
18  id.  273 ;  Smith  v.  Va/n  Ost/rand,  64  id.  278.)  In  all  these 
cases  it  was  in  substance  held  that  when  the  property  is  ex- 
pressly or  by  necessary  implication  to  be  spent  by  the  primary 
legatee  at  his  pleasure,  a  further  limitation  is  clearly  hostile 
to  the  nature  and  intention  of  the  gift.  Terry  v.  Wiggins 
(47  N.  T.  512),  cited  by  the  respondent,  is  not  necessarily  ad- 
verse to  this  view  ;  there  reliance  was  placed  upon  the  peculiar 
language  of  the  will,  and  a  devise  ^'  for  personal  use  and  main- 
tenance "  was  held  to  terminate  at  the  death  of  the  devisee. 
Smith  V.  Bell  (6  Peters,  68),  also  relied  upon  by  him,  is  not 
easily  reconcilable  with  the  cases  cited  siqyra.  But  it  is  to 
be  noticed  in  that  case  no  counsel  was  heard  in  behalf  of  the 
party  against  whom  the  decision  was  made,  and  the  remainder 
was  the  only  substantial  provision  made  by  the  will  for  the  tea- 
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tatdx^B  only  child.  It  was  thought  the  whole  will  showed  a 
clear  intention  to  limit  the  interest  of  the  first  taker  to  his  life. 
It  seems  otherwise  in  the  case  before  us.  The  gift  appears 
absolute  and  entire  in  its  terms  ;  no  child  of  the  testator  was 
to  be  provided  for,  and  it  better  accords  with  decisions  in  this 
State  to  hold  that,  if  a  limitation  over  was  attempted,  it  is  re- 
pugnant and  void  {Jaoksan  v.  Btdly  10  Johns.  19),  and  with 
still  earlier  cases  which  declare  that  where  "  a  particular  estate 
is  devised,  we  cannot,  by  any  subsequent  clause,  collect  a  con- 
trary intent  by  implication."  {Papham  v.  Bcmfidd^  1  Salk. 
236.)  If  done  in  this  case,  it  must  be  by  construction,  for  the 
clause  in  favor  of  the  wife  stands  by  itself ;  the  property  is  be- 
stowed upon  her  for  her  own  use  and  benefit,  and  we  cannot 
suppose  the  testator  intended  to  subject  his  wife  to  the  respon- 
sibility of  a  trustee  for  a  remaindennan,  and  thus  make  her 
liable  to  exhibit  an  inventory,  if  not  to  give  security.  (  West- 
coU  V.  Cady^  5  Johns.  Ch.  349.)  This  would  be  inconsistent 
with  the  implied  power  to  dispose  of,  and  the  express  power 
to  use  the  property  at  pleasure  and  for  her  sole  benefit.  All 
agree  that  the  general  rule  requires  the  intention  of  the  testa- 
tor to  be  regarded,  but  it  is  more  difficult  to  get  aid  from 
adjudged  cases  in  the  construction  of  one  in  hand.  Words  and 
clauses  differ,  and  courts  do  not  agree  in  their  interpretation, 
but  we  think  the  general  current  of  authority  is  with  the  plaint- 
iff, and  requires  us  to  hold  in  this  case  that  the  wife  acquired 
an  absolute  interest  in  the  estate,  and,  therefore,  the  power  to 
dispose  of  the  whole  at  her  pleasure,  imaffected  by  the  subse- 
quent provisions  of  the  will. 

The  judgment  of  the  General  and  Special  Terms  should 
therefore,  be  reversed,  and  the  plaintiff  have  judgment,  as 
prayed  for  by  her  complaint,  with  costs. 

All  concur. 

Judgment  accordingly. 
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Elizabbth  y.  B.  Smith,  as  Executrix,  etc.,  et  al.,  Bespondents, 
V.  Edward  Bobebts  et  al.,  Appellants. 

While  a  merger  at  law  follows  upon  the  UDion  of  a  greater  and  a  lesser 
estate  in  the  same  ownership,  it  does  not  follow  in  eqaitj,  and  estates 
will  be  kept  separate  where  such  is  the  intention  of  the  parties  and  jus- 
tice requires  it. 

That  intention  may  be  gathered,  not  only  from  the  acts  and  declarations  of 
the  party,  bat  from  a  view  of  the  situation  as  a£Fecting  his  interests,  at 
least  prior  to  the  presence  of  some  right  in  a  third  person. 

Until  such  right  interyenes  the  intention  as  to  merger  remains  subject  to 
change,  and  whatever  occurs  between  the '  parties  interested,  tending  to 
show  the  intention,  is,  when  the  question  of  merger  is  in  issue,  admissible 
as  part  of  the  res  gestm. 

A  purchase  by  and  ooBveyance  to  a  mortgagee  of  an  undivided  part  of  the 
mortgaged  premises,  where  it  does  not  appear  that  there  was  a  payment 
or  merger  of  the  mortgage,  or  any  portion  thereof,  operates  as  a  release  of 
the  portion  conveyed  from  the  lien  of  the  mortgage,  leaving  it  to  rest 
solely  upon  the  portion  unoonveyed. 

A  subsequent  mortgagee  of  the  part  unconveyed,  where  the  prior  mort- 
gage is  recorded,  is  chargeable  with  notice  and  talLes  subject  to  the  lien 
thereof. 

Where  such  subsequent  mortgagee  foreclosed  his  mortgage,  making  the 
prior  mortgagee  a  party  defendant,  but  without  setting  forth  or  allud- 
ing to  the  prior  mortgage,  and  obtained  the  ordinary  judgment  of  fore- 
closure and  sale,  and  where  by  the  terms  of  sale  the  premises  were  sold 
free  and  clear  of  incumbrance,  held,  that  the  judgment  did  not  constitute 
a  bar  to  an  action  to  foreclose  the  prior  mortgage,  although  the  mort- 
gagee knew  of  the  judgment  and  made  no  effort  to  have  the  same 
modified  or  set  aside,  it  not  appearing  that  he  was  present  at  or  was 
cognizant  of  the  manner  in  which  the  sale  was  made. 

(Argued  February  1,  1883 ;  decided  March  6,  1888  ) 


144  8»  Appeal  by  defendant  Edward  Roberts  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court,  in  the  first  judicial 
department,  entered  upon  an  order  made  May  27,  1882,  which 
affirmed  a  judgment  in  favor  of  plaintiffs,  entered  upon  decision 
of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

Jacch  F.  Miller  for  appellants.     Any  conversation  between 
Mr.  Benjamin    and  Mr.  Smith,    not  communicated  to  Mr. 
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Roberts,  should  not  be  held  to  affect  the  latter.  {Foote  v. 
jBeecheTy  78  N.  Y.  155.)  By  the  two  deeds  from  Benjamin 
and  Smith  of  an  andivided  one-foarth  and  an  undivided  one- 
half  of  the  mortgaged  premises  the  mortgage  debt  became 
merged.  {Shaw  v.  ElUsj  6  Johns.  Ch.  393 ;  Jwms%  v.  Johnaon^ 
id.  417 ;  James  v.  Morey^  2  Oow.  303  ;  Spencer  v.  Oyra^dtj 
10  N.  Y.  203  ;  Baeoom  v.  Smith,  3^  id  320.)  The  act  of 
Mr.  Smith  in  receiving  the  deed  containing  a  clause  that  the 
premises  were  free  and  clear  constituted  an  estoppel  in  pads. 
(Plumb  V.  Cattaraugue  Co,  Mutual  Ins.  Co.,  18  N.  Y.  394; 
Wetidell  V.  Vcm  Rensadaer,  1  Johns.  Ch.  344;  Storrs  v. 
Baker,  6  id.  166,  and  cases  there  cited ;  Manufacturing  & 
Trader^  Ins.  Go.  v.  Hazard,  30  N,  Y.  230 ;  DezeU  v.  Oddl, 
3  Hill,  215  ;  TUton  v.  Ndson,  27  Barb.  199.)  Edward  Smith 
having  been  made  a  party  to  the  foreclosure  suit,  with  an 
allegation  in  the  coxpplaint  that  he  had,  or  claimed  to  have,  a 
lien  upon  the  premises,  but  which  lien  if  any,  was  subsequent 
and  subordinate  to  that  of  Mr.  Roberts,  his  mortgage  was  cut 
off  by  the  decree.  {Domy  v.  Olark,  16  How.  424,  430 ;  Frost 
V.  Eoon,  30  N.  Y.  428  ;  MaUary  v.  Horan,  49  id.  116 ;  Mo- 
Reynolds  v.  Munn^  2  Keyes,  214 ;  Lewis  v.  Smith,  5  Seld.  502 ; 
Coming  v.  Smith,  2  id.  82 ;  Bloomer  v.  Sturges,  58  N.  Y. 
174 ;  Frost  v.  Koon,  30  id.  428,  444,  446  ;  Hancock  v.  Han- 
cock, 22  id.  571 ;  Emigrant  Industrial  Association  v.  Gold- 
man, 75  id.  131.)  The  judgment  in  the  case  of  Roberts  v. 
Benjamin  and  others,  having  been  made,  whereby  Mr.  Smith 
was  in  terms  cut  off,  cannot  be  attacked  collaterally.  {Jenkins 
V.  Fahey,  75  N.  Y.  356 ;  Hunt  v.  Hunt,  72  id.  218 ;  Smith 
V.  ITdson,  62  id.  288  ;  Jordan  v.  Van  Epps,  85  id.  428  ;  Ere- 
keli/ny.  Ritter,  62  id.  373;  Church  v.  Eidd,  88  id.  653; 
Palmer  v.  Hussey,  87  id.  306.)  Whatever  could  have  been 
litigated  in  the  suit  of  Roberts  v.  Benjamin,  Smith  and 
o^A^«  these  will  be  held  concluded  by  the  judgment.  {Cle- 
mens V.  Clejnens,  37  N.  Y.  73  ;  StowM  v.  Chamberlain,  60  id. 
276;  2  Smith's  Leading  Oases,  787.)  The  petition  in  the 
proceedings  in  bankruptcy  having  been  verified  long  after  the 
mortgage  was  made  to  Mr.  Roberts,  the  settlements  in  it  were 
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ex  partSy  and  mere  admissions  at  most.  They  should  not  be 
admitted  as  against  Mr.  Koberts,  a  bona  fide  mortgagee. 
{Foote  s.  BeecheTy  78  N.  Y.  155  ;  Osgood^.  ManhaM(m  Co,y 
3  Cow.  612;  Stephenson  Evidence  [Reynolds'  ed.], 48;  Bur- 
lingham  v.  RobhinSy  21  Barb.  329 ;  RedUdd  v.  Carpenter^ 
13  Johns.  350 ;  Irvine  v.  Cooky  15  id.  239 ;  Jones  v.  Hurl- 
huty  39  Barb.  303 ;  PhiUipa  v.  Thonipeony  7  Johns.  Ch.  131 ; 
White  V.  ChouUaUy  10  Barb.  202 ;  Carter  v.  Bucha/fiany  9 
Ga.  539  ;  2  Story's  Eq.  Jur.,  §  1225  ;  Bailey  v.  Qreerdeafy 
7  Wheat.  46  ;  WUson  v.  Boeruviy  15  Johns.  289  ;  Frost  v. 
Cowiy  30  N.  Y.  428 ;  Coyne  v.  Weaver y  84  id.  392.) 

C  E.  Lydecker  for  respondents.  The  whole  estate  of  the 
mortgagor  and  not  merely  a  part  of  it  shall  pass  to  the  mortga- 
gee before  there  can  be  a  merger.  (Jaines  v.  Moreyy  2  Cow.  316  ; 
Casey  v.  Buttdbphy  12  Barb.  637 ;  Kloc\y.  Conkhitey  1  Hill, 
107 ;  Kniokerbocker  v.  Boutv>eUy  2  Sandf.  Ch.  219 ;  Sahler 
V.  Singevy  44  Barb.  606.)  Where  there  is  a  lien  on  ditferent 
parcels  of  land  for  the  payment  of  the  same  debt,  and  some  of 
these  lands  still  belong  to  the  person  who,  in  equity  and  justice, 
ought  to  pay  such  debt,  and  other  parcels  have  been  transferred 
by  him  to  other  persons,  his  lands  shall  be  first  charged. 
{Skeel  V.  SprakeTy  8  Paige,  195 ;  Crafts  v.  AsjpimvaUy  2  N. 
Y.  289.)  The  fact  that  tliis  was  a  mortgage,  not  of  a  particu- 
lar parcel,  but  of  an  undivided  part  or  portion,  as  was  also  the 
deed,  which,  it  is  claimed,  effected  an  extinguishment  of  the 
mortgage,  does  not  take  the  case  out  of  the  rule.  (Code  of 
Civ.  Pro.,  §  1540  ;  2  Edm.  327,  §§  8  and  9  ;  WesterveU  v.  Haffy 
2  Sandf.  98.)  Whether  there  is  a  merger  of  a  less  estate  in  a 
greater  depends  upon  the  express  or  implied  intention  of  the 
person  in  whom  the  estates  unite.  {Bostwick  v.  Fra/nkfiddy 
74  N.  Y.  207.)  The  judgment  of  foreclosure  at  Roberts'  suit 
in  1876  could  have  no  effect  upon  Smith's  prior  mortgage ;  al- 
though Smith  was  a  party  defendant  to  the  action.  Smith  was 
not  bound  to  appear  in  it.  {Enhigra^  Ind,  Samngs  B^k  v. 
Qoldmauy  45  N.  Y.  127.) 
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FiNOH,  J.  This  actioa  was  brought  for  the  foreclosure  of  a 
mortgage  to  secure  $3,000  executed  by  defendant  Benjamin  to 
plaintiff's  testator.  The  mortgage  was  produced  and  proved,  as 
was  also  the  death  of  Smith,  the  mortgagee  ;  and  the  issue  of 
letters  testamentary  to  the  plaintiff ;  with  which  proof  she  rested 
her  case.  The  defendant  has  pleaded  three  defenses,  as  to  which 
the  burden  of  proof  was  upon  him.  The  first  two  of  these 
were  payment  and  an  extinguishment  of  tlie  mortgage  by 
merger.  The  proof  adduced  consisted  of  a  series  of  transac- 
tions between  Benjamin  and  Smith,  and  the  inferences  sought 
to  be  derived  from  .their  contracts  and  conveyances.  Benjamin 
was  originally  the  owner  of  the  whole  tract,  which  consisted  of 
fifty-two  lota,  and  in  October,  1863,  mortgaged  the  entire 
property  to  the  testator  for  $6,500.  The  next  month  a  con- 
tract was  entered  into  by  the  parties,  which  gave  to  Smith  the 
right  at  his  option  to  become  the  purchaser  of  an  undivided 
half  at  any  time  within  three  years  at  the  same  price  as  the 
principal  of  the  mortgage,  upon  condition  of  his  also  refunding 
the  interest  which  should  be  paid  on  that  security.  In  June, 
1865,  Benjamin  and  his  wife  conveyed  to  Smith,  by  an  absolute 
deed,  an  undivided  fourth  part  of  such  premises.  This  appears 
to  have  been  a  separate  transaction,  unconnected  with  the 
optional  contract,  and  not  a  part  performance  of  its  terms,  since 
it  recites  that  the  interest  conveyed  was  incumbered  by  the 
mortgage  on  the  whole  premises,  and  was  subject  to  the  con- 
tract of  sale.  The  consideration  for  this  purchase  was  $3,500, 
which  the  grantor  acknowledges  to  have  received.  There  is  no 
evidence  to  the  contrary.  There  is  only  the  argument  that 
Smith  would  not  be  likely  to  pay  the  full  consideration,  and 
leave  his  one-fourth  subject  to  the  lien  of  his  mortgage.  But 
if  the  sole  practical  effect  was  to  release  the  lien  upon  the  one- 
fourth,  and  leave  it  operative  upon  the  three-fourths  remaining 
in  the  ownership  of  Benjamin,  which  we  shall  presently  see 
must  have  been  the  case,  the  argument  loses  its  force,  and  no 
ground  for  an  inference  which  contradicts  the  acknowledgment 
in  the  deed  remains.  On  the  same  day  of  the  execution  of  this 
deed,  Benjamin  executed  a  second  mortgage  to  Smith  for  $3,000, 
SicKELS  — Vol.  XLVI.        60 
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iipou  the  undivided  three  quarters  remaining  in  the  former's 
ownership,  and  which  is  the  mortgage  now  sought  to  be  fore- 
closed. There  is  no  room  for  rational  doubt  that  this  mortgage, 
though  made  on  tiie  same  day  with  the  deed,  was  executed  and 
delivered  after  that  instrument,  for  it  covers  the  thre^fourths  re- 
maining, and  the  deed  which  recites  the  existence  of  the  other 
incnmbi*ances  makes  no  mention  of  this,fbut  on  the  contrary 
warrants  that  there  are  no  others.  In  February,  1867,  Smith 
exercised  his  option  to  become  the  purchaser  of  the  undivided 
lialf,  and  that  arrangement  was  carried  out.  Benjamin  con- 
veyed for  an  expressed  consideration  of  $7,865.  which  Smith 
paid  by  canceling  the  mortgage  of  $6,500,  and  refunding  or 
crediting  the  accrued  interest  of  $1,365.  This  consideration  the 
appellant  seeks  to  account  for  in  a  different  way.  He  chai^ges 
Benjamin^s  three-fourths  with  only  three-fourths  of  the  mort- 
gage, assuming,  what  is  not  at  all  proved,  that  the  other  fonrth 
of  the  mortgage  was  deducted  from  the  $3,500  paid  for  one- 
fourth  of  the  land.  That  would  leave  a  sum  of  $4,875,  to 
which,  adding  the  mortgage  of  $3,000,  we  have  a  sum  of  $7,875, 
or  only  $10  more  than  the  consideration  named  in  the  deed. 
There  is  here  almost  a  coincidence  of  figures,  and  yet  a  differ- 
ence which  it  Mrill  hardly  do  to  solve  by  some  imaginary  expense, 
or  unproved  error  in  the  computation  of  interest.  And  we  are 
required  to  assume  without  proof,  and  against  the  written  evi- 
dence, that  one-fourth  of  the  large  mortgage  was  in  fact  deducted 
from  the  consideration  of  one-fourth  of  the  land.  We  say 
against  the  written  evidence,  because  Benjamin's  deed  of  an  undi- 
vided one-quarter  carefully  recites  that "  it  is  understood  that  the 
whole  of  the  above-mentioned  premises  are  covered  by  a  mort- 
gage for  $6,500,"  etc.,  and  carefully  describes  the  incumbrance. 
Such  a  statement  amounts  to  an  acknowledgment  of  a  subsisting 
lien  for  that  full  amount,  and  is  inconsistent  with  the  theory 
that  one-fourth  of  that  mortgage  was  in  fact  at  such  date  extin- 
guished. If  that  had  been  true,  the  recital  would  have  de- 
clared that  an  undivided  three-quarters  of  the  premises  described 
asa^hole  were  covered  by  a  mortgage  for  $4,875.  There  was, 
therefore,  no  evidence  of  payment  of  the  mortgage  for  $3,000, 
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and  no  fact  established  which  even  tended  to  prove  such  pay- 
ment. The  burden  resting  upon  the  defendant  was  not  borne, 
and  we  may  disregard  on  this  issue  the  letters  of  Benjamin  in- 
troduced in  evidence,  and  his  schedules  in  bankruptcy,  which 
were  received  under  objection,  since  without  them  the  result 
was  necessary  and  certain,  and  could  not  have  been  different. 
We  are  entirely  satisfied  with  the  conclusion  that  the  mortgage 
was  not  in  fiict  paid. 

The  second  defense  was  founded  upon  the  doctrine  of 
merger.  It  is  claimed  that  when  the  mortgagee  of  the 
undivided  three-quarters  took  the  title  to  the  undivided  half 
his  lesser  estate  was  drowned  in  the  greater,  and  his  mortgage 
extinguished  at  least  pro  tcmto.  But  while  a  merger  at  law 
follows  inevitably  upon  the  union  of  a  greater  and  lesser  estate 
in  the  same  ownership  it  does  not  so  follow  in  equity.  There 
the  doctrine  is  not  favored,  and  the  estates  will  be  kept  separate 
where  such  is  the  intention  of  the  parties,  and  justice  requires 
it,  and  that  intention  will  be  gathered  not  only  from  the  acts 
and  declarations  of  the  party,  but  from  a  view  of  the  situation 
as  affecting  his  interest,  at  least  prior  to  the  presence  of  some 
third  person's  right.  {MoffaU  v.  Hwmmxmd^  18  .Vesey,  385 ; 
Ocurdner  v.  Astor^  3  Johns.  Ch.  63 ;  James  v.  Morey^  2  Cow. 
246  ;  Starr  v.  EUis^  6  Johns.  Ch.  393  j  Champney  v.  Goope^ 
32  N.  Y.  543  ;  Shddon  v.  Edwards,  35  id.  279.)  The  evi- 
dence in  the  case  before,  us  indicates  very  strongly  both  the 
intention  of  Smith  and  the  understanding  of  Benjamin  that 
no  merger  should  take  place,  and  the  mortgage  remain  a  sub- 
sisting security  and  a  lien  upon  the  one-quarter  owned  by 
Benjamin.  The  evidence  relied  on  is  two-fold.  It  is  beyond 
contradiction  that  the  interest  of  Smith  was  strongly  against  a 
merger,  and  that  circumstance  indicates  his  intention  that  none 
should  occur.  And  then  the  letters  of  Benjamin,  recognizing 
the  mortgage  as  a  subsisting  debt,  are  introduced.  All  of  them, 
except  two,  were  written  and  received  before  the  defendant 
Roberts  took  his  mortgage.  Those  two  relate  only  to  pending 
bankmptcy  proceedings,  and  could  neither  benefit  the  one 
party  nor  harm  the  other.     The  defendants'  objection  was 
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aimed  at  all  the  letters  withoat  distinguishing  between  them, 
and  the  objection  was  properly  ovemiled,  since  all  the  letters 
written  before  Koberts  took  his  mortgage  were  a  part  of  the 
res  gestw  upon  the  question  of  merger.  That  question  was  one 
of  intention  and  remained  open,  subject  to  change,  so  long  as 
no  other  right  intervened.  Whatever  occurred  between  the 
parties  alone  interested  during  this  period,  indicating  their  in- 
tention, as  it  respects  a  merger  or  none,  is  the  very  matter  in 
issue  raised  by  the  plea  and  the  proof  of  the  defendant.  In 
James  v.  Morey  {suprci)^  it  was  said  of  the  party  against  whom 
a  merger  was  lU'ged  that  '^  until  he  made  a  disposition  of  the 
property^  and  until  some  person  acquired  an  interest,  he  was 
at  perfect  liberty  to  consider  the  mortgage  merged  or  not  as 
might  be  most  beneficial ; "  and  it  was  added  that  his  intent 
did  not  become  fixed  and  unchangeable  until  some  one  acquired 
an  interest,  and  thereby  a  right  to  draw  such  intent  in  question. 
Whatever  occurred  in  such  interval  between  the  parties  in- 
terested tending  to  show  th^t  a  merger  was  or  was  not  intended 
was  admissible  upon  that  issue  as  a  part  of  the  res  gestm.  The 
intention  to  be  sought  out  was  not  unchangeably  fixed  until 
the  rights  of  lioberts  intervened,  and  necessarily  ran  over  the 
whole  preceding  period.  The  letters  of  Benjamin  received  by 
Smith  were  the  dealing  of  the  parties  relating  to  the  mortgage, 
and  admissible  as  facts  disclosing  the  intention  and  understand- 
ing of  both. 

We  need  not  consider  the  admissibility  of  Benjamin's 
schedule  in  bankruptcy.  Granting  it  to  have  been  inadmissible, 
the  evidence  without  it  admitted  of  no  other  conclusion  than 
that  a  merger  had  not  taken  place,  and  made  a  contrary  con- 
clusion impossible.     Its  admission,  therefore,  did  no  harm. 

There  wafi  thus  neither  a  payment  nor  a  merger  of  the  mort- 
gage in  suit.  The  effect  of  the  conveyance  by  Benjamin  to 
Smith  of  the  undivided  half  was  necessarily,  therefore,  simply 
that  of  a  release  of  lien.  In  Glift  v.  White  (12  N.  Y.  526), 
such  a  purchase  where  no  merger  was  intended  was  said  to 
have  the  same  effect  as  a  release  by  the  owner  of  a  mortgage 
of  part  of  the  land  covered  by  it.     That  was  the  result  here. 
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If  the  half  bought  by  Smith  had  been  purchased  by  a  stranger, 
Smith  at  the  request  or  with  the  assent  of  Benjamin  might 
have  released  that  half  from  the  lien  of  his  mortgage  without 
at  all  lessening  its  amount,  or  putting  in  peril  its  lien  on  the 
remaining  quarter.  The  same  result  followed  upon  Smith's 
purchase  for  himself,  since  there  was  neither  payment  nor 
merger,  and,  therefore,  no  extinguishment  even  pro  tanto  of 
the  mortgage  debt.  As  Smith  could  have  no  mortgage  on  his 
own  property,  and  what  he  bought  was  paid  for  irrespective  of 
the  mortgage,  the  transaction  operated  solely  to  release  one-half 
from  the  mortgage  lien,  leaving  it  to  rest  only  upon  the  un- 
conveyed  one-quarter,  and  so  it  is  clear  both  parties  understood 
and  intended. 

The  defendant  took  his  subsequent  mortgage  upon  the  same 
quarter  after  all  these  transactions,  and  has  suffered  no  wrong. 
The  record  gave  him  notice  of  the  existence  of  this  prior 
mortgage,  and  he  took  subject  to  its  lien.  {Olift  v.  Whitey 
supra.) 

But  a  third  defense  is  pleaded.  The  defendant  commenced 
an  action  to  foreclose  his  mortgage,  and  made  Smith  a  party 
defendant.  In  his  complaint  he  did  not  set  out  the  prior 
mortgage,  or  allude  to  it  at  all.  The  only  allegation  affecting 
Smith  was  the  usual  and  ordinary  one  that  certain  of  the  de- 
fendants had  or  claimed  an  interest  in  the  mortgaged  premises, 
but  their  rights  accrued  subsequent  to  the  mortgage  sought  to 
be  foreclosed.  That  action  proceeded  to  judgment  and  sale, 
and  the  property  was  bid  in  by  the  defendant.  It  is  found 
that  by  the  terms  of  sale  the  premises  were  sold  free  and  clear 
of  all  liens  and  incumbrances,  and  that  Smith  knew  of  the 
judgment  and  made  no  effort  to  have  the  same  modified  or  set 
aside.  It  is  not  found  and  does  not  appear  that  he  was  present 
at  the  sale,  or  cognizant  of  the  manner  in  which  it  was  made. 
It  is  now  said  that  this  judgment  constitutes  a  bar.  We  have 
held  the  contrary.  {Emigrant  Sav.  Bank  v.  Ooldmcm^  75  N. 
T.  137.)  The  expressions  in  the  opinion  in  that  case  relating  to 
the  possible  effect  upon  Goldman's  equities  of  a  sale  discharged 
from  his  lien  by  his  consent,  and  so  swelling  the  surplus  have 
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no  pertinency  here.  Goldman  had  a  mechanic's  lien  which 
was  prior  to  the  mortgage  lien  enforced  by  sale,  and  was  made 
a  party  and  gave  a  stipulation  waiving  service  of  papers.  He 
stood  before  the  court  insisting  that  he  had  waived  his  priority 
as  against  the  judgment  of  sale,  had  assented  to  be  treated  as  a 
subsequent  incumbrancer,  and  so  had  a  right  in  the  surplus 
realized.  It  was,  therefore,  said  that  if  the  proofs  had  shown 
a  sale  made  on  that  theory,  with  his  priority  of  lien  gone,  he 
would  have  had  an  equity  in  the  surplus.  Precisely  the  reverse 
is  the  case  here.  The  incumbrancer  is  seeking  to  enforce  his 
priority  and  has  never  surrendered  or  waived  it. 

We  have  examined  the  other  objections  pointed  out  on  the 
argument  without  finding  any  ground  for  a  reversal. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Henby  Wynkoop,  Executor,  etc..  Respondent,  v.  The  Niagara 
Fire  Insurance  Company,  Appellant. 

a  policy  of  insarance  against  loss  by  fire  or  lightning,  issued  by  defendant 
contained  this  clause  :  "  In  case  differences  shall  arise,  touching  any  loss 
or  damage,  after  proof  thereof  has  been  received,  in  due  form,  the 
matter  shall,  at  the  written  request  of  either  party,  be  submitted 
to  impartial  arbitrators."  And  it  was  provided  that  no  suit  upon  the 
policy  should  be  brought  against  the  company  until  after  an  award,  *'  fix- 
ing the  amount  of  such  claim,  in  the  manner  above  provided."*  The 
policy  gave  to  defendant  the  option,  in  case  of  loss,  "  to  repair,  rebuild, 
or  replace  the  property."  A  loss  having  occurred,  defendant,  under  this 
option  clause,  elected  to  repair  and  restore  the  building  insured  to  its 
former  condition,  and,  after  doing  some  work,  informed  the  insured  that 
the  repairs  were  finished.  The  insured,  claiming  the  repairs  to  be 
insufficient,  made  and  served  proofs  of  loss.  Defendant  orally  requested 
the  insured  to  arbitrate  the  question  of  damages,  and  after  commence- 
ment of  this  action  upon  the  policy,  offered,  in  .writing,  to  arbitrate ; 
these  offers  were  refused.  Hdd^  that  the  said  refusal  was  not  a  defense ; 
that  defendant,  having  the  right  to  determine  the  manner  in  which  it 
would  perform,  and  having  elected  to  repair,  this  involved  not  only 
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a  rejection  of  the  right  to  discharge  its  liability  by  the  payment  of 
damages,  but  also  of  those  provisions  of  the  contract  having  reference 
to  that  method  of  performance ;  that  from  the  time  of  such  election, 
the  contract  became  simply  an  undertaking,  on*the  part  of  the  de- 
fendant, to  restore  the  building  insured  to  Its  former  condition,  and 
the  measure  of  damages  for  a  breach  thereof  did  not  necessarily  depend 
upon  the  amouit  of  damages  inflicted  by  the  peril  insured  against ;  and 
that,  therefore,  the  provision  as  to  arbitration  was  rendered  inpper- 
ative  by  the  ^election  to  repair. 
Also  Jieldt  that  the  testimony  of  experts  called  by  the  plaintiff,  estimating 
the  value  of  the  different  kinds  of  work  and  materials  required  to  put 
the  building  in  as  good  a  condition  as  it  was  before  the  injury,  was 
properly  received. 

(Submitted  February  1,  1888  :  decided  March  6, 1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Snpreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  May  2,  1882,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict. 

This  action  was  brought  upon  a  policy  of  insurance  issued  by 
defendant  to  plaintiff^s  testator,  insuring  his  dwelling-house 
against  loss  by  fire  or  lightning. 

Tlie  material  facts  are  stated  in  the  opinion. 

e/.  K  Dewey  for  appellant.  The  unqualified  and  absolute 
refusal  of  the  assured  before  suit  to  allow  the  amount 
of  the  claim  to  be  ascertained,  in  the  manner  provided,  was  a 
waiver  of  any  written  request.  (Carrol  v.  Ghartei*  Oak^  etc., 
1  Abb.  Ct.  of  App.  Dec.  316 ;  affirming  40  Barb.  292 ;  Hoot  v. 
Wagner,  30  N.  Y.  17 ;  Chyfe  v.  Mmer,  45  id.  102.)  Con- 
tracts to  arbitrate  as  to  the  amount  are  binding,  and  may  even 
be  a  condition  precedent  to  the  right  to  bring  an  action  where 
the  amount  is  in  question.  {PresH,  etc.,  v.  Penn,  Coal  Co., 
60  N.  T.  268,  260,  264,  270;  Gases  CoOected,  16  Albany  Law 
Jour.  464.)  Where  a  certain  mode  is  fixed  by  the  parties,  for 
ascertaining  the  amount  to  be  recovered,  the  party  who  seeks 
to  enforce  the  agreement  must  show  that  he  has  done  every 
thing  on  his  part  which  could  be  done  to  carry  it  into  effect. 
(  U.  8.  V.  Pohisofi,  9  Peters,  327 ;  Davenport  v.  I/mg  Island 


480  Wtnkoop  v.  Niagara  Fire  Ins.  Oo.         [March, 

Opinion  of  the  Court,  per  Ruoer,  Ch.  J. 

Ins.  Co.j  15  N.  Y.  Weekly  Dig.  62-3  ;  Youmans  v.  Ins.  Co.j 
5  Ins.  Law  Jour.  858  ;  Mentz  v.  Arm.  Fire  Ins.  Co.^  21  Am. 
Sep.  82.)  Plaintiff,  having  remained  silent  when  he  should 
have  spoken  as  to  any  defect  in  the  repairs,  will  be  viewed  as 
if  he  had  released  the  company  from  all  claim  for  any  alleged 
deficiency.  {Twinam  v.  Swai%  4  Lans.  267 ;  Meyer  v.  Knick- 
bockerlns.  Co.,  73  N.  Y.  528 ;  55  id.  511,  512.)  In  equity 
where  a  man  has  been  silent  when  in  conscience  he  ought  to 
have  spoken,  he  shall  be  debarred  from  speaking  when  con- 
science requires  him  to  be  silent.  (Bigelow  on  Estoppel 
[Boston  ed.  1872],  501 ;  HauY.  Fisher^  9  Barb.  31,  32  ;  Niven 
V.  Bdknapy  2  Johns.  589;  Hope  v.  Lawrence,  50  Barb. 
264,  265  ;  Floyd  v.  Lee,  45  111.  277.) 

T.  F.  Bush  for  respondents.  By  the  defendant's  election  to 
repair  the  building  the  contract  of  insurance  was  superseded 
by  a  new  contract  for  repairs.  (MerriU  v.  The  Irving  Ins.  Go. 
33  N.  Y.  429  ;  Beaies  v.  The  Some  Ins.  Co.,  36  id.  522 ;  Heil- 
man  v.  The  Westchester  Ins,  Co.,  75  id.  7.)  The  provision  for 
an  arbitration  contained  in  the  policy  is  collateral  to  the  main 
contract  for  insurance,  and  has  no  reference  whatever  to  dam- 
ages resulting  from  a  breach  of  contract  to  build  or  repair. 
{Gibbs  V.  Continental  Ins.  Co.,  13  Hun,  614.)  The  issue 
made  by  the  defendant  being  as  to  its  liability  could  not  be 
the  subject  of  arbitration.  {Robinson  v.  Gurges.  Ins.  Co.,  17 
Me.  131 ;  Mentz  v.  Armenia  Ins.  Co.,  79  Penn.  St.  478 ; 
Ilurd  V.  Utchfidi,  39  N.  Y.  379.) 

BnGBR,  Gh.  J.  The  defendant  upon  the  trial  in  various 
forms  raised  the  question  whether  there  could  be  a  recovery  in 
this  action  after  the  refusal  of  the  plaintifiPs  testator  to  arbitrate 
the  claim  for  damages  arising  under  the  policy  of  insurance 
upon  which  it  was  brought. 

The  plaintifiE  sued  upon  a  policy  of  insurance  against  loss  by 
fire  and  lightning  to  the  house  of  plaintiffs  testator.  The 
policy  contained  the  following  provisions  ;  "  In  case  differences 
shall  arise  touching  any  loss  or  damage,  after  proof  tliereof  has 
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been  received  in  due  form,  the  matter  shall,  at  the  written  re- 
quest of  either  party,  be  submitted  to  impartial  arbitrators." 

"  It  shall  be  optional  with  the  company  to  repair,  rebuild  or 
replace  the  property  with  other  of  like  kind  and  quality  within 
a  reasonable  time." 

"  It  is  furthermore  expressly  provided  and  agreed  that  no 
suit  or  action  against  this  company  for  the  recovery  of  any 
claim  by  virtue  of  this  policy  shall  be  sustainable  in  any  court 
of  law  or  chancery  until  after  an  award  shall  have  been  ob- 
tained, fixing  the  amount  of  such  claim  in  the  manner  above 
provided." 

The  evidence  showed  that  the  house  of  the  insured  was 
struck  by  lightning  on  the  3d  day  of  June,  1876,  and  tended 
to  show  that  it  was  seriously  injured.  The  defendant  soon 
thereafter,  under  the  option  clause  of  the  policy,  elected  to  re- 
pair the  injury  and  restore  the  house  to  its  former  condition. 
A  carpenter  was  employed  by  it  to  make  the  repairs,  and  after 
about  one  day's  labor  the  defendant  informed  the  insured  that 
it  had  completed  the  restoration  ;  some  time  afterward  a  mason 
was  also  employed  to  do  work  on  the  house  and  the  insured 
was  again  informed  that  the  repairs  were  finished.  The  insured 
always  claimed  that  the  repairs  were  insuflScient,  but  declined 
to  point  out  wherein  the  insufficiency  consisted.  After  such 
attempted  repairs  were  declared  finished,  and  about  the  26th 
day  of  August,  187^  the  plaintift's  intestate  duly  made  out 
and  served  proof  of  loss  upon  the  defendant. 

This  action  was  commenced  in  November  thereafter,  and 
tried  in  May,  1881. 

It  appeared  in  evidence  that  the  defendant's  agent  at  some 
time  after  the  injury  occurred  orally  requested  the  insured 
to  arbitrate  the  question  of  damage,  which  he  declined  to 
do. 

The  exact  time  when  this  offer  was  made  does  not  appear, 

but  it  seems  fairly  inferable  from  the  evidence  that  it  was 

after  the  defendant  elected  to  repair.     It  also  appears,  that 

twice  after  this  action  was  commenced  the  defendanj;  offered 
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in  writing  to  arbitrate  the  question  of  damage  with  the  plaint- 
iff or  his  testator,  which  offers  were  respectively  declined. 

We  do  not  think  that  any  of  the  exceptions  taken  by  the  de- 
fendant to  the  rulings  of  the  court  below  in  declining  to  hold 
that  the  refusal  of  the  insured  to  arbitrate  was  a  defense  to  this 
action,  were  well  taken.  The  insurers  had  the  right  to  deter- 
mine the  manner  in  which  they  would  perf6rm  their  contract, 
and  this  right  did  not  depend  upon  the  assent  of  the  insured. 
Neither  his  assent  nor  dissent  could  affect  the  power  of  the  de- 
fendant under  the  contract. 

The  rights  of  the  parties  rested  altogether  in  contract  and 
the  defendant  assumed  the  responsibility  of  perfonning  it  ac- 
cording to  its  terms,  subject  to  the  right  of  the  insured  to 
damages  for  any  breach  of  performance.  The  defendant  in 
case  of  liability  arising  against  it  upon  its  contract  had  an  op- 
tion as  to  the  manner  in  which  it  \vould  discharge  such  liability. 
One  mode  looked  to  the  compensation  of  the  insured  by  the 
payment  of  damages  for  his  loss,  and  the  other  to  the  restora- 
tion of  the  subject  of  insurance  to  its  former  condition.  .  It 
could  not  have  been  contemplated  by  the  parties  that  both 
methods  of  performance  were  to  be  pursued.  The  selection 
by  the  defendant  of  one  of  these  alternatives  necessarily  con- 
stituted an  abandonment  of  the  other.  The  election  of  the 
privilege  of  restoration  involved  the  rejection  not  only  of  the 
right  to  discharge  its  liability  by  the  payment  of  damages  to 
the  insured,  but  also  of  those  provisions  of  the  contract  hav- 
ing reference  to  that  method  of  performance.  From  the  time 
of  such  election  the  contract  between  the  parties  became  an 
undertaking  on  the  part  of  the  defendant  to  build  or 
repair  the  subject  insured  and  to  restore  it  to  its  former  condi- 
tion, and  the  measure  of  damages  for  a  breach  of  the  substi- 
tuted contract  did  not  necessarily  depend  upon  the  amount  of 
damages  inflicted  upon  the  house  by  the  peril  insured  against. 
These  views  have  frequently  been  expressed  by  this  court.  In 
Morrell  v.  Irving  Fire  Ina,  Co.  (33  N.  Y.  429)  the  company 
had  availed  itself  of  its  option  to  restore  the  premises  injured. 
DBino,  J.,  said :   "  The  contract  then  became  one  for  rebuilding, 
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and  the  obligation  which  looked  to  the  payment  of  money  be- 
came obsolete  and  inapplicable,  and  the  case  then  became  the 
same  which  it  would  have  been  if  the  contract  had  obliged  the 
defendant  simply  to  rebuild  in  case  of  loss."  To  similar  efiEect 
ai*e  the  cases  of  Beais  v.  The  Home  Ins,  Go,  (36  N.  Y.  622), 
Heiimann  v.  Westchester  F,  Ins.  Co.  (75  id.  9).  Without  con- 
sidering the  effect  of  the  non-compliance  by  the  defendant  with 
the  terms  of  the  contract  requiring  a  written  request  to  arbi- 
trate before  suit  brought,  or  the  service  of  written  requests 
after  suit  brought,  it  is  sufficient  to  say  that  these  provisions  of 
the  contract  were  rendered  inoperative  by  the  election  of  the 
defendant  to  adopt  the  alternative  method  of  performance  pro- 
vided by  that  instrument.  We  can  see  no  ground  of  objection 
to  the  method  adopted  by  the  plaintiff  of  proving  his  damages 
arising  under  the  contract  sued  upon.  No  objection  is  raised 
to  the  competency  of  expert  evidence  for  this  purpose,  and  the 
only  grounds  of  objection  stated  are  that  the  inquiries  were  too 
general  and  not  the  proper  measure  of  damage.  The  various 
questions  objected  to  called  for  estimates  by  experts  upon  the 
value  of  the  different  kinds  of  work  and  materials  required  to 
put  the  building  injured  in  as  good  a  condition  as  it  was  before 
its  injury  by  lightning.  We  think  the  questions  objected  to 
were  based  upon  the  correct  rule  of  damages  and  were  proper 
in  form.     See  cases  above  cited. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Jambs   B.  Jebuain,  Eespondent,  v.  The  Lake  Shoes  and 

MioHiGAN  Southern  Railway  Company,  Appellant.  i-^j  ^ 

|lia_B34l 

Where  a  dividend  upon  ite  stock  is  declared  by  a  corporation  it  belongs  to  '     9x~~4g3 

the  holders  of  the  stock  at  the  time  of  the  declaration,  without  regard  to  150       9> 

the  source  from  which,  or  the  time  during  which,  the  fu44s  4i^^®4  V^T^  i.^^...  ^S 
acquired  by  the  corporation. 
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In  1857  the  M.  8.  &  N.  I.  R.  R.  Co.,  to  whose  rights  and  obligations  de- 
fendant  succeeded,  issued  certain  preferred  and  guaranteed  stock,  the 
same  being  entitled  to  annual  dividends  of  ten  per  cent,  payable  out 
of  the  net  earnings  of  the  company,  and  also  to  sliare  pro  rata  with  the 
common  stock  in  any  surplus.  No  dividends  were  paid  upon  said  stock 
until  1863.  Subsequently  dividends  were  regularly  declared  and  paid 
thereon  at  the  rate  specified,  and  dividends  were  declared  and  paid  upon 
the  common  stock.  The  arrears  of  dividends  on  the  preferred  stock  were 
not  paid,  and  no  dividend  has  been  declared  or  funds  set  apart  by  defend- 
ant to  pay  the  same.  In  1870  forty  shares  of  said  preferred  stock  were 
purchased  by  and  transferred  to  plaintiff,  and  defendant  issued  to  him  a 
certificate  therefor.  In  an  action  to  compel  defendant  to  declare  and  pay 
the  dividends  in  arrears,  hdd^  that  the  guaranty  related  to  and  was  an 
incident  of  the  stock  and  passed  with  it  upon  assignment  thereof  ;  that 
although  the  guaranteed  dividends  became  due  in  1864,  and  payment 
thereof  could  have  been  enforced  by  the  holder  of  the  stock,  yet  as  no 
part  of  the  net  earnings  was  set  apart  to  pay  the  same,  but,  on  the  con- 
trary, they  were  otherwise  appropriated,  the  dividends  remained  payable 
to  the  holder,  and  an  assignment  of  the  stock  carried  with  it  the  right  to 
receive  and  recover  said  dividends ;  and  that,  therefore,  plaintiff  was  en- 
titled to  maintain  the  action. 

(Argued  February  1,  1883  ;  decided  March  6, 1883.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  February  3, 
1882,  which  reversed  a  judgment  in  favor  of  defendant,  en- 
tered upon  a  decision  of  the  court  on  trial  at  Special  Term. 

This  action  was  brought  to  compel  defendant  to  declare  and 
pay  certain  dividends  alleged  to  be  due  and  unpaid  upon  cer- 
tain preferred  and  guaranteed  stock  issued  originally  by  the 
Michigan  Southern  and  Northern  Indiana  Bailroad  Company, 
which  corporation  was,  in  1869,  together  with  other  railway 
corporations,  consolidated  and  merged  in  the  corporation  de- 
fendant, which  corporation  assumed  all  the  obligations  and  lia- 
bilities existing  against  the  original  companies. 

The  cornet  found  substantially  tliat,  in  1857,  said  Michigan 
Southern  and  Northern  Indiana  Railroad  Company  lawfully 
created  and  issued  $3,000,000  of  preferred  and  guaranteed 
stoci,  the  holders  of  which  were  entitled  to  receive  a  dividend 
or  interest  in  preference  to  priority  over  the  holders  of  the 
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remaining  stock,  at  the  rate  of  ten  per  cent  per  annum,  payable 
out  of  any-  net  earnings  of  the  company,  and  before  any  of  said 
net  earnings  could  be  applied  to  the  payment  of  dividends 
upon  the  remaining  stock ;  and  in  case  the  earnings  of  the  road 
enabled  it  to  pay  more  than  ten  per  cent  dividend  npon  all  of 
its  stock  the  guaranteed  stock  should  be  entitled  to  share  pro 
rata  with  the  other  stock  in  the  excess.  Down  to  July  1, 
1863,  no  dividend  was  declared  on  said  preferred  stock,  at 
which  time  a  semi  annual  dividend  for  the  six  months  preceding 
was  declared  and  paid,  and  thereafter  dividends  at  the  rate 
specified  were  regularly  declared  and  paid  by  said  company 
and  by  defendant.  The  company,  having  accumulated  a 
large  surplus  of  earnings,  which  might  have  been  applied 
to  the  payment  of  the  arrears  of  dividends  on  said  stock, 
instead  thereof  in  1864  and  1865  declared  two  dividends  on 
the  common  stock,  and  paid  the  same  out  of  said  surplus, 
said  dividends  amounting  to  a  sum  sniBcient  to  have  paid 
all  of  said  arrears,  but  no  portion  thereof  has  ever  been  paid, 
and  the  net  earnings  of  said  company  .  and  of  defendant,  its 
successor,  aside  *  from  those  appropriated  to  the  payment  of 
the  accruing  dividends  on  said  preferred  stock,  have  been 
much  more  than  sufficient  to  pay  said  arrears,  but  have  been 
applied  to  the  payment  of  dividends  on  common  stock  and  for 
other  purposes. 

Plaintiff  claimed  to  be  the  owner  of  forty  shares  of  said 
preferred  and  guaranteed  stock  for  which  he  held  a  certificate, 
a  copy  of  which  as  well  as  the  facts  in  reference  to  his  title  are 
set  forth  in  the  opinion. 

Edward  S.  RapaUo  for  appellant.  A  dividend  declared  of 
the  earnings  of  a  company  becomes,  thereupon,  the  individual 
property  of  the  stockholders.  {Hill  v.  Newicha/voanich  Co.^ 
8  Hun.  459  ;  71  N.  Y.  693  ;  Brundige  v.  Brundige,  66  Barb. 
397 ;  60  N.  Y.  544,  548 ;  Spear  v.  Ha/rty  3  Kobertson,  420.) 

Lucien  Birdaeye  for  respondents.  The  right  of  the  stock- 
holder to  recover  these  arrears  of  dividends,  although  he  did 
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not  become  such  owner  of  the  stock  till  after  the  dividends  had 
accrued  in  whole  or  in  part,  has  become  res  adjvdicata. 
{Boa^dmcm  v.  L.  S.  <&  M.  S.  R.  Co.,  84  N.  T.  157, 164, 165, 
177 ;  Hyatt  v.  AUeUy  56  id.  553 ;  Coey  v.  Belfast  and  County 
Dovm  R,  R.  Co.,  2  Irish  [Oh.  S.],  112 ;  Manning  v.  T/ie 
Quicksilver  Mining  Co.,  24  Hun,  361 ;  Ci4y  of  Ohio  r.  Clev. 
<&  T.  R.  R.  Co.,  6  Ohio  St.  489.)  The  transfer  of  the 
principal  carries  with  it,  even  although  not  mentioned  or  spec- 
ified, and  whether  intended  by  the  parties  or  not,  the  inci- 
dents, the  accessories,  and  securities.  {Martin  v.  MowUn,  2 
Burr.  969,  978-9 ;  Cheen  v.  Bart,  1  Johns.  580 ;  Jack- 
son V.  WiUard,  4  id.  41;  Jackson  v.  Blodgett,  5  Cowen, 
202 ;  PaMison  v.  Hull,  9  id.  744 ;  Langdon  v.  BueU, 
9  Wend.  80;  Craig  v.  Parkis,  40  N.  Y.  181;  Bar- 
low v.  Myers,  64  id.  41 ;  Oneida  Bank  v.  Ontario  Bam^k, 
21  id.  490;  Allen  v.  Brovm,  44  id.  228-234.)  So  the  sat- 
isfaction of  the  principal  satisfies  and  discharges  all  the 
securities,  incidents  and  accessories.  {TiUotson  v.  Preston,  3 
Johns.  229 ;  Johnson  v.  Brennam,,  5  id.  268 ;  Williams  v. 
HoughtaUmig,  3  Cow.  87 ;  Stevens  v.  Ba/rringer,  13  Wend. 
639 ;  Jacobs  v.  ErmneU,  11  Paige,  142 ;  Martin  v.  Mowlin, 
2  Burr.  969,  979 ;  Green  v.  Hart,  1  Johns.  580,  583.)  What 
passed  to  the  purchaser  of  the  stock  on  his  becoming  the  sub- 
stituted shareholder  was  a  question  of  law.  {Austin  y.  Saw- 
yer, 9  Cow.  89  ;  Pattison  v.  Hull,  id.  744,  745.)  Stockhold- 
ers in  a  corporation  have  no  right  or  title  to,  or  ownership  of, 
or  power  to  transfer,  incumber,  dispose  of,  control  or  enjoy  its 
assets,  property,  effects,  funds,  moneys  or  securities,  or  any 
portion  thereof,  until  a  dividend  is  declared,  or  special  authority 
given  by  the  corporation.  {Tovon  of  North  Hempstead  v. 
Town  of  Hempstead,  2  Wend.  109,  135;  Mickles  v.  Roches- 
t&r  City  Bk,  11  Paige,  118, 128 ;  City  of  Utica  v.  ChurchiU, 
33  N.  T.  161,  227 ;  People  v.  Commissioners  of  Taxes,  35 
id.  423,  441 ;  Van  Allen  v.  The  Assessors,  3  Wall.  [U.  S.] 
573,-  584;    MUler  v.  lU.  Cent.   R.   R.   Co.,   24  Barb.   312, 

330;    In  re    Wheeler,   2   Abb.    Pr.    [K  S.  ]    361;    Reese 
V.   Bank  of  Montgomery,    31    Penn.    St.   [7    Casey]    78; 
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Oral/  V.  Portland  Bank^  3  Mass.  364 ;  Colemam,  v.  Columbia 
Oil  Co.,  51  Penn.  St.  74  \  If.  Y.  and  N.  H.  R.  R.  Co.  v. 
Schuyler,  84  N.  Y.  30,  80 ;  McNeil  v.  Tenth  Nat.  Bank,  46 
id.  325,  331 ;  Zeitch  v.  WeUs,  48  id.  585 ;  Kortright  v.  Com- 
mercial Bank  of  Buffalo,  20  Wend.  91  ;  22  id.  348 ;  State 
of  La.  V.  Bank  of  La.,  6  La.  [O.  S.]  445,  447 ;  [N^  S.]  77 ; 
Karnes  v.  Rochester  and  Genesee  R.  R.  Co.,  4  Abb.  [N.  S.] 
107 ;  Kirhy  v.  Potter,  4  Vesey,  748,  757 ;  WOdman  v.  WHd- 
man,  9  id.  174,  177 ;  Rawlvngs  v.  Jennings,  13  id.  89,  45 ; 
Rand  v.  HiMeiU,  115  Mass.  461,  474;  Queen  v.  Arnaud,  9 
Ad.  &  El.  [N.  S.]  58 ;  E.  C.  L.  806 ;  Browne  v.  Collins,  L.  R., 
12  Eq.  Gas.  586.)  Dividends,  as  such,  belong  to  the  party 
who  is  the  actnal,  legal  and  beneficial  holder  and  owner 
of  the  shares  at  the  time  when  the  dividends  are  declared  and 
made  payable ;  and  until  separated  by  the  vote  of  the 
directors  from  the  capital  and  funds  of  the  corporation  and 
made  payable  to  the  shareholder  as  dividends,  they  pass  upon 
every  transfer,  sale,  gift,  bequest  and  descent  of  the  stock  or 
shares,  and  as  a  mere  incident  or  accessory  thereto.  {CogsweU 
V.  Cogswell,  2  Edw.  Ch.  231;  Cla^  v.  Astor,  id.  379; 
Le  Roy  v.  Olobe  Ins.  Co.,  id.  657;  Lowerre  v.  American, 
Fire  Ins.  Co,,  6  Paige,  482 ;  Tiffi  v.  Porter,  4  Seld.  516 ; 
Jones  V.  Terre  Haute  cfe  Richmond  R.  R.  Co.,  29  Barb.  353 ; 
57  K  Y.  196 ;  Hill  v.  Newichawanick  Co.,  8  Hun,  459  ;  71  N. 
Y.  593 ;  Lombardo  v.  Case,  45  Barb.  95 ;  Spear  v.  Hart,  3 
Eobt.  420  ;  Currie  v.  WhiU,  45  N.  Y.  822 ;  Hyatt  v.  AUen, 
56  id.  553;  Smith  v.  America/n  Coal  Co.,  7  Lans.  317;  Re 
Woodruff^s  Estate,  1  Tucker,  58  ;  Brundage  v.  Brundage,  60 
N.  Y.  544.)  The  right  of  the  stockholder  is  perfect  to  divi- 
dends declared  while  the  stockholder  is  such,  and  without  ref- 
erence to  the  source  from  which,  or  the  time  during  which,  the 
funds  to  be  divided  were  acquired  by  the  company.  {Ooodwin 
V.  Hardyy  57  Me.  143 ;  March  v.  Eastern  R.  R.  Co.,  43  N.  H. 
515,  520;  Harris  v.  Steve?!^,  7  id.  454;  Harvard  College  v. 
Amory,  9  Pick.  446  ;  In  re  Foote,  appellant,  22  id.  299  ;  Ora/n- 
ger  v.  Bassett^  98  Mass.  462  ;  MinotY. Paine,  99  id.  101,  111; 
Gifford  V.  Thompson,  115  id.  178 ;  Ramd  v.  HubbeU,  id.  461, 
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474  ;  Phelps  v.  farmers  and  Mechanics^  £anky  26  Conn.  272 ; 
Jackson  v.  N&marli  PlamJcroad  Co.^  81  N.  J.  L.  [2  Vroom] 
277 ;  King  v.  Paterson  amd  Hxidson  M.  B.  R.  Co.^  5  Dutcher 
[N.  J.],  504 ;  Earp's  Appeal^  28  Penn.  St.  368 ;  Reese  v.  BamJc 
of  Montgomery  County y  31  id.  [7  Casey]  78 ;  Chray  v.  Port- 
land  JBankj  3  Mass.  363  ;  Colenian  v.  Columbia  Oil  Co.,  51 
Penn.  St!  74 ;  Wiltbanlc's  Appeal,  64  id.  256  ;  Burroughs  v. 
iT.  a  R.  R.  Co.,  67  N.  C.  376  [2  Am.  R.  R.  Rep.  213] ; 
BrightuoeU  v.  Mallory,  10  Terger,  196 ;  Union  Bank  of 
Tenn.  v.  The  Stale,  9  id.  490 ;  The  State  v.  FranUin  Bank,  10 
Ohio,  90;  Colly er  v.  CoUyer,Z^  Ohio  St.  374:;  Ryd^r  v.  Alton 
and  Sangamon  R.  R.  Co.,  13  111.  [3  reck]  516  ;  Lathrop  v. 
Lathrop,  15  Cal.  21 ;  Dow  v.  Oould  <&  Currie  Silver  Mining 
Co.,  31  id.  649  ;  Wilson  y.  Carman,  2  Vesej,  Sr.,  672;  Pearly 
V.  Smith,  3  Atk.  260 ;  Sherrard  v.  Sherrard,  id.  502 ;  An- 
son V.  Twogood,  1  Jacobs  &  W.  637  ;  Cuming  v.  Douglas,  1 
Jurist  [N.  S.],  1005  ;  dim  v.  CTiw,  Kay,  600 ;  Shore  v.  WheaUy, 
3  De  Gex  &  S.  467 ;  Wright  v.  Warren,  4  id.  367 ;  Mague  v. 
Dandeson,  2  Exch.  741 ;  Fowler  v.  ChurchiU,  11  Mees.  &  W. 
57 ;  Bristed  v.  T^^7A^7W,  3  Hare,  235 ;  Jaques  v.  Chambers,  2 
OoUyer,  435 ;  Ba/rUey  v.  AUen,  2  Jurist  [N.  S.],  500 ;  Johnson 
V.  Johnson,  15  Jurist,  714 ;  5  E.  L.  &  E.  164 ;  aS  01,  Murray 
V.  Glasse,  17  id.  816;'  Feistal  v.  Kings  College,  Comb.,  10 
Beav.  491;  Pricey.  Anderson,  15  Simons,  473;  McLaren  v. 
Sainton,  27  Beav.  460 ;  TFW^A^  v.  Tuckett,  1  Johns.  &  Hem. 
266 ;  ^a^  v.  McKinlay,  31  Beav.  280  ;  Scholefield  v.  jBerf- 
/^7V2.,  8  Law  Times  [N.  S.],  487 ;  In  re  Ezekid  Barton! s  Trust, 
L.  R.,  5  Eq.  Cas.  238 ;  Bagshaw  v.  Eastern  Union  Ry.  Co, 
7  Hare,  114;  51  O.,  13  Jurist,  602,  and  27  E.  C.  114; 
S.  C.  affirmed,  by  Cottenham,  L.  Ch.,  2  McN.  &  Gordon, 
289 ;  S.  C,  2  Hall  &  Twells,  201  ;  14  Jurist,  491 ; 
McLaughLim,  v.  The  Detroit  &  MUwaukie  R,  R,  Co.,  8 
Mich.  100.)  The  right  of  action  to  compel  the  specific  per- 
formance of  the  guaranty  as  to  the  preferred  shares,  and  to  pre- 
vent the  misappropriation  of  the  income  from  the  preferred 
to  common  shareholders,  did  not  depend  upon  either  the  decla- 
ration or  the  payment  of  the  wrongful  dividends  on  the  com- 
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men  shares.  {Sturge  v.  The  Eastern  Union  /?.  (7o.,  7  De  Gex, 
McN.  &  G.  158;  8  Eng.  L.  &  E.  406;  Henry  v.  Great 
Iforthern  R.  Co.,  3  Jurist  [N.  S.],  part  1,  p.  1117 ;  8.  a,  1 
Kay  &  J.  1 ;  S.  O,  affirmed  on  appeals,  3  Jur.  [N.  S.],  part 
1,  p.  1133  ;  Cra/wfard  v.  The  N.  E.  R.  Co.,  id.  1093  ;  S.  CI, 
3  Kay  &  J.  723.)  Those  stockholders  who  acquired  the  stock 
while  the  original  corporation  was  still  in  existence,  and  who 
continued  to  hold  the  stock  certificate  of  that  corporation, 
became  invested  with  aU  the  rights  of  the  original  subscribers 
for  the  guaranteed  stock  and  of  all  intermediate  holders,  down 
to  the  time  when  the  same  became  vested  in  the  present  parties 
in  interest.  {Bagahaw  v.  Eastern  Union  R.  Co.,  2  McN.  & 
Gor.  389 ;  note  a,  p.  389 ;  Westchester  cfe  Philadelphia  R,  R. 
Co.  V.  Jackson,  77  Penn.  St.  321 ;  Angell  &  Ames  on  Corpora- 
tions [10th  ed.],  §  567,  and  note  a  /  Jones  v.  Terre  HanUe  R. 
R.  Co.,  29  Barb.  353 ;  Phelps  v.  Farmers^  RTc,  26  Conn.  269.) 

Earl,  J.  This  action  was  brought  to  compel  the  defendant 
to  declare  and  pay  dividends  of  ten  per  cent  per  annum  from 
June,  1867,  to  February,  1863,  upon  certain  shares  of  guaran- 
teed stock  owned  by  the  plaintiflE.  The  facts  in  this  case  are 
the  same  as  those  found  in  the  case  of  Boardmam  v.  The  Lake 
Shore  and  Michigan  Southern  Railway  Company  (84  N.  Y. 
157),  except  that  in  that  case  the  certificate  of  stock  was  dated 
November  26,  1862,  and  in  this  case  it  is  dated  December  12, 
1870. 

The  findings  of  the  court  at  Special  Term  in  reference  to 
the  plaintiff's  stock  are  substantially  as  follows :  That  prior  to 
the  subscription  for  the  guaranteed  stock  in  May,  1857,  some 
person  or  persons,  then  being  a  holder  or  holders  of  shares  of 
stock  in  the  corporation,  subscribed  for  and  took  a  portion  of 
the  guaranteed  stock,  subscribing  for  —  shares  and  being 
awarded  forty  shares  thereof,  and  that  he  or  they  afterward 
paid  the  price  fixed  for  ^uch  shares,  and  the  same  were  duly 
allotted  to  him  or  them ;  and  that  the  same  were  subsequently, 
upon  the  day  when  the  plaintiff's  certificate  of  ownership  bears 
date,  sold  and  transferred  to  him  who  is  now  the  lawful  owner 
SioKKLS  —  Vol.  XLVI.       •  62 
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thereof ;  that  a  certificate  of  ownership  of  such  shares  was  con- 
temporaneously with  such  sale  delivered  to  him ;  such  certifi- 
cate being  in  the  form  adopted  and  used  in  such  cases  by  the 
board  of  directors,  as  follows : 

"  The  Lake  Shore  and  Michigan  Southern  Railway  Com- 
pany  guaranteed  ten  per  cent  stock.  This  is  to  certify 
that  J.  B.  Jermain  is  entitled  to  forty  shares  of  $100 
each,  in  the  guaranteed  capital  stock  of  the  late  Michigan 
Southern  and  Northern  Indiana  Railroad  Company,  denomi- 
nated construction  stock.  Said  stock  is  entitled  to  dividends 
at  the  rate  of  ten  per  cent  per  annum,  payable  semi-annually 
in  New  York  on  the  first  days  of  June  and  December  in  each 
year,  out  of  the  net  earnings  of  the  said  company ;  and  is  also 
entitled  to  share  jpro  rata  with  the  other  stock  of  the  company 
in  any  excess  of  earnings  over  ten  per  cent  per  annum,  and  the 
payment  of  dividends  as  aforesaid  is  hereby  guaranteed.  The 
said  stock  is  transferable  only  on  the  books  of  the  said  company 
in  their  office  in  the  city  of  New  York,  by  the  said  stockholder 
in  person  or  by  his  attorney,  on  the  surrender  of  this  certifi- 
cate. In  witness  whereof  the  said  company  have  caused  this 
certificate  to  be  signed  by  their  president  and  treasurer  and 
countersigned  by  the  registrar  at  New  York  tliis  12th  day  of 
December,  1870. 

«  H.  F.  CLARK,  PresiderU. 

•^  JAMES  H.  BANKER,  Treaeurer:' 

The  court  also  found  that  it  did  not  appear  that  the  plaintiff 
was  the  owner  of  the  stock,  or  of  any  stock  at  any  time  prior 
to  December  12,  1870,  the  date  of  the  certificate ;  that  he  did 
not  subscribe  for  any  of  the  guaranteed  stock  ;  that  the  certifi- 
cate was  the  only  proof  given  by  him  of  his  ownership  of  or 
title  to  the  stock ;  that  it  was  not  proved  when  or  under  what 
circumstances  he  became  the  owner  of  the  stock,  except  that  the 
certificate  is  dated  December  12, 1870 ;  and  that  it  did  not  appear 
how,  from  or  through  whom  he  acquired  or  derived  the  stock. 
It  appeared,  however,  that  he  was  recognized  as  a  holder  of 
guaranteed  stock  by  the  company,  and  that  he  was  paid  semi- 
annual dividends  upon  the  stock  at  the  rate  of  ten  per  cent  an- 
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nually,  from  and  including  August  1,  1870,  to  and  until  the 
trial  of  this  action. 

Upon  these  facts  the  court  at  Special  Term  held  that  the 
plaintiff  did  not  acquire  title  to  the  payments  or  dividends  due 
from  June,  1857,  to  February,  1863,  and  upon  that  ground 
alone  dismissed  the  complaint.  He  appealed  to  the  General 
Term,  and  there  the  judgment  against  him  was  reversed  and  a 
new  trial  ordered,  and  then  the  defendant  appealed  to  this  court. 

It  appears  in  the  case  that  the  whole  of  the  guaranteed  stock 
of  the  Michigan  Southern  and  Northern  Indiana  Railroad  Com- 
pany was  subscribed  for  and  issued  in  1857,  and  that  it  has 
continued  to  exist,  in  whole  or  in  part,  until  the  present  time, 
and  that  no  other  ten  per  cent  guaranteed  stock  was  ever  is- 
sued by  that  company.  Therefore  the  plaintiffs  certificate,  upon 
which  the  defendant  had  paid  him  dividends  from  its  date  to 
the  trial  of  this  action,  furnished  sufficient  evidence  upon  its 
face  as  against  it,  that  he  had  become  the  owner  of  forty  shares 
of  the  guaranteed  stock,  by  succession  to  one  of  the  original 
subscribers  therefor.  That  was  an  inference  of  fact  found  by 
the  court  at  Special  Term,  and  the  defendant,  in  whose  favor 
judgment  was  there  rendered,  is  not  in  a  position  to  dispute  it 
here.  The  plaintiff  must,  therefore,  be  treated  as  a  holder  of 
stock  which  was  subscribed  for  and  issued  in  1857. 

We  are  thus  brought  to  the  sole  question  of  law  involved 
upon  this  appeal,  which  is  whether  treating  the  plaintiff  as  the 
assignee  of  forty  shares  of  the  guaranteed  stock  on  the  12th  day 
of  December,  1870,  he  obtained  the  right  to  payment  of  the 
dividends  which  he  seeks  to  enforce  in  this  action. 

A  person  who  subscribed  for  and  received  the  guaranteed 
stock  in  1857  was  not  simply  a  stockholder  in  the  company, 
neither  was  he  simply  a  contractor  with  the  company  holding  a 
contract*  which  entitled  him  to  payments  of  the  guaranteed 
dividends,  but  he  was  both  a  stockholder  and  one  holding  such 
a  guaranty,  and  the  guaranty  related  to  and  was  an  incident 
of  the  stock  and  passed  with  it  to  any  assignee  of  the  stock. 
The  certificate  which  evidenced  his  ownership  of  the  stock 
also  evidenced  the  guaranty  of  dividends,  and  the  guaranty 
was  to  the  person  holding  the  stock. 
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The  certificate  issaed  to  the  plaintiff  was  not  itself  the  stock, 
but  only  the  evidence  thereof.  The  stock  had  been  in  exist- 
ence from  the  time  it  was  issued  in  1857,  owned,  if  it  had 
been  from  time  to  time  transferred,  by  the  successive  trans- 
ferees thereof.  A  share  of  stock  represents  the  interest  which 
the  shareholder  has  in  the  capital  and  net  earnings  of  the  cor- 
poration. The  interest  is  of  an  abstract  nature,  that  is  the 
shareholder  cannot  by  any  act  of  his,  nor  ordinarily  by  any  act 
of  the  law,  reduce  it  to  possession.  He  can  take,  and  is  en- 
titled to  take,  the  surplus  profits  when  a  dividend  has  been 
declared  by  the  proper  officers  of  the  corporation,  and  upon 
dissolution  of  the  corporation  he  can  take  his  share  of  the 
assets  thereof  left  for  distribution,  pro  rata,  among  the  share- 
holders. The  corporation  represents  the  whole  body  of  the 
shareholders  and  to  it,  before  a  dividend  has  been  declared, 
belong,  in  solido^  all  the  assets  in  which  the  shareholders,  as 
sucli,  are  interested.  When  a  dividend  has  once  been  declared 
out  of  net  earnings,  the  amount  of  such  dividend  is  no  longer 
a  part  of  the  assets  of  the  company,  but  is  appropriated  or  set 
apart  for  the  shareholders.  They  receive  credit  for  the  divi- 
dends and  the  corporation  simply  holds  them  as  their  trustee. 
Therefore,  before  a  dividend  has  been  declared,  a  share  of  stock 
represents  the  whole  interest  which  the  shareholder  has  in  the 
corporation,  and  when  he  transfers  his  stock  he  transfers  his 
entire  interest,  and  dividends  subsequently  declared,  without 
reference  to  the  source  from  which  or  the  time  during  which 
the  funds  divided  were  acquired  by  the  corporation,  necessarily 
belong  to  the  holder  of  the  stock  at  the  time  of  the  declara- 
tion. But  when  the  dividend  has  once  been  declared  and 
credited  to  the  shareholder,  the  amount  thereof  has  been  sepa- 
rated from  the  assets  of  the  corporation  and  been  appropriated 
to  his  use.  It  is  then  no  longer  represented  by  his  stock,  and 
is  no  longer  an  incident  thereof ;  and  hence  when  he  transfers 
his  stock  he  does  not  transfer  his  dividend,  which  remains  sub- 
ject to  his  control. 

But  the  claim  on  the  part  of  the  appellant  is,  that  inasmuch 
as  these  guaranteed  dividends  were  payable  in  1864,  long 
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before  the  transfer  of  any  stock  to  this  plaintiff,  they  are  \o  be 
treated  as  dividends  then  declared,  and  therefore  payable  to 
the  person  who  then  held  the  stock ;  that  in  1864,  by  reason 
of  the  existence  of  net  earnings  sufficient  to  make  the  guaran- 
teed dividends,  the  right  to  such  dividends  became  vested  in 
those  then  holding  the  guaranteed  stock ;  that  the  net  earnings 
then  on  hand  representing  the  amount  due  for  the  guaranteed 
dividends  were  no  longer  a  part  of  the  capital  or  assets  of  the 
corporation,  and  that  the  right  to  them  ceased  to  be  an  inci- 
dent of  the  stock.  This  reasoning  does  not  satisfy  us.  These 
net  earnings  were  in  no  way  set  apart  or  appropriated  for  the 
benefit  of  the  holders  of  the  guaranteed  stock.  They  were 
not  even  held  by  the  company.  The  right  of  the  guaranteed 
shareholders  was  repudiated  and  denied,  and  the  net  earnings 
were  otherwise  appropriated.  They  were  no  more  legally 
appropriated  to  the  payment  of  the  guaranteed  dividends  than 
the  property  of  a  debtor  is  in  law  appropriated  to  the  payment 
of  debts  which  he  refuses  to  recognize.  The  dividends,  there- 
fore, remained  payable  upon  the  stock  to  the  holders  of  the 
stock.  It  matters  not  that  payment  could  have  been  enforced 
by  the  holder  of  this  stock ;  he  did  not  then  enforce  it,  and 
did  not  receive  payment.  He  did  not,  so  far  as  appears  in  the 
case,  in  any  way  separate  his  right  to  dividends  from  the  stock 
as  an  incident  thereto.  It  remained  like  interest  payable  upon 
any  obligation  which  had  not  been  paid,  but  which  was  due. 
An  assignment  of  the  obligation  in  such  a  case  carries  with  it 
the  right  to  receive  the  overdue  interest,  the  interest  being  an 
incident  of  the  obligation. 

Interest  after  it  becomes  due  may  be  assigned  to  one  person, 
and  the  principal  obligation  may  be  assigned  to  another,  as 
the  owner  of  this  stock  could  have  assigned  these  guaranteed 
dividends  to  one  person  and  the  stock  to  another ;  but  until  he 
did  so  or  did  some  act  to  separate  the  guaranteed  dividends 
from  the  stock,  a  sale  or  assignment  of  the  stock  carried  with 
it  a  right  to  the  dividends,  as  an  incident  thereto^  This 
conclusion  is  sustained  by  many  analogies  in  the  law,  is  be- 
lieved to  be  in  accordance  with  the  common  understanding 
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and  practice  in  such  cases,  and  is,  we  think,  quite  fully  sus- 
tained by  the  opinion  in  Board7na/n  v.  The  Lake  Shore  cmd 
Michiga/a  Southern  Railway  Co.  In  that  case  the  plaiiitiflE 
did  not  become  the  owner  of  his  stock  until  1862,  and  yet  he 
was  held  entitled  to  recover  the  guaranteed  dividends  from 

1856  until  1863,  without  any  other  assignment  to  him  except 
the  assignment  of  the  stock  from  the  persons  who  held  it  from 

1857  down  to  the  date  of  the  assignment  to  him.  We  do  not 
think  it  is  a  material  circumstance  distinguishing  that  case  from 
this,  that  there  the  plaintiff  became  the  owner  prior  to  1864, 
whereas  in  this  case  the  plaintiff  became  the  owner  after 
1864.  In  each  case  the  dividend  was  payable  by  virtue  of  the 
guaranty.  It  is  true  that  in  the  prior  case  there  was  no  divi- 
dend due  or  enforceable  at  the  time  the  plaintiff  took  his  stock, 
whereas  there  was  a  dividend  due  and  enforceable  at  the  time 
this  plaintiff  took  liis  stock.  But  in  both  cases  the  dividend 
is  due  by  virtue  of  the  contract,  a  contract  connected  with, 
and  parcel  of  the  contract  which  entitles  the  holder  to  his 
stock.  In  the  Boardman  Case  Miller,  J.,  said :  '^  Conceding 
that  the  right  of  the  plaintiffs  depends  upon  a  (contract,  that 
contract  is  connected  with,  relates  to,  and  constitutes  an  in- 
tegral part  of  the  plaintiffs'  rights  as  a  stockholder.  It 
cannot  be  separated  from  the  rights  accruing  by  virtue  of  the 
stock  which  the  plaintiffs  hold ;  and  being  thus  a  part  and  par- 
cel of  the  same,  it  passes  with  the  transfer  as  one  of  the  inci- 
dents, and  as  composing  an  essential  element  thereof.  A  sale 
or  assignment  of  the  stock  transferred  by  operation  of  law,  all 
benefits  to  be  derived  from  the  same  and  all  profits,  incom0  or 
dividends  or  right  to  dividends  by  contract  which  formed  a 
constituent,  valuable  and  inseparable  portion  of  the  stock. 
When  the  contingency  happened,  specified  in  the  contract,  the 
right  to  dividends  became  fixed,  and  existed  independent  of 
any  act  of  the  corporation,  or  its  officers.  It  became  absolute 
and  perfect  in  the  stockholder,  without  a  declaration  to  that 
effect,  aijjd  passed  as  an  incident  of  the  stock  upon  the  transfer." 
Again,  '^  we  think  it  cannot  be  maintained,  upon  any  sound 
principle,  that  the  contract  for  the  payment  of  dividends  eon- 
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tinues  to  each  stockholder  only  during  the  time  he  holds  the 
stock  and  accrtles  only  to  his  benefit  during  that  period,  and 
that  a  separate  and  distinct  assignment  of  the  dividends  was 
essential  in  order  to  confer  title  upon  the  owner."  The  case 
of  Manning  v.  The  QuiokaU/oeT  Mining  Co.  (24  Hun,  361)  is 
a  case  precisely  in  point.  There  the  owner  of  certain  pre- 
ferred shares  of  stock  in  a  mining  company,  after  having  sold 
the  same  and  delivered  the  certificates  thereof  to  one  person, 
assigned  to  another  all  his  right,  title  and  interest  in  and  to 
the  interest  due  upon  the*  assigned  shares  of  stock,  which  he 
had  previously  owned.  By  the  terms  of  the  certificates  interest 
was  guaranteed  to  be  paid  annually,  but  out  of  the  net  earn- 
ings of  each  year,  providing  so  much  in  the  year  preceding 
had  been  earned.  It  did  not  appear  that  there  had  been  any 
separation  of  this  interest  from  the  other  assets  of  the  company, 
or  that  any  of  the  earnings  of  the  company  had  been  assigned 
to  the  payment  of  the  interest,  and  it  was  held  that  the  right  to 
recover  the  mterest  was  merely  an  incident  to  the  shares  them- 
selves, and  depended  upon  the  title  thereto,  and  that  the 
assignee  of  the  interest  could  not  maintain  an  action  to  recover 
the  interest  or  compel  the  company  to  account  therefor. 

We  are,  therefore,  of  the  opinion  that  the  decision  of  the 
General  Term  is  right,  and  should  be  aflSrmed,  and  judgment 
absolute  ordered  against  the  defendant,  with  costs. 

All  concur,  except  Andbews  and  Kapallo,  JJ.,  taking  no 
part. 

Order  affirmed  and  judgment  accordingly. 


Maj2T  E.  Mann,  Administratrix,  etc.,  Eeppondent,  v.  The 
Pbesident,  Managers  and  Company  of  the  Delaware  and 
Hudson  Canal  Company,  Appellant. 

M.,  plaintiff's  intestate,  who  was  an  engineer  in  defendant's  employ,  was 
killed  bj  the  collision  of  the  train  he  was  running  with  freight  cars  stand- 
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ingon  the  track  of  defendant's  road  at  O.  The  accident  occarred  on  a  dark 
and  foggy  night.  A  freight  train  was  being  made  up  at  O.  and  the  main 
track  and  switch  were  both  occapied.  The  usual  signal  to  stop  a  train 
was  the  swinging  of  a  red  lantern.  In  addition,  the  rules  of  the  company 
required  its  flagman  on  foggy  nights  to  use  torpedoes  which  were  provided 
for  that  purpose.  There  were  three  brakemen  upon  the  freight  train,  two 
of  them  regular  brakemen,  and  one,  T.,  an  extra  man ;  it  was  defend- 
ant's custom  to  keep  extra  men  at  O.  to  supply  the  place  of  regular 
brakemen,  sick  or  absent.  T.,  about  a  week  before  the  accident,  applied 
to  defendant's  general  train  dispatcher  for  a  position  as  brakeman  and 
was  advised  that  he  might  get  a  job  at  0.,  to  which  place  he  went  and 
reported  to  the  yard-master,  and  he  had  prior  to  the  accident  made  two  or 
three  trips  as  brakeman.  He  was  selected  by  the  conductor  of  the 
freight  train  to  take  the  place  of  a  regular  brakeman.  The  yard-master 
requested  the  conductor  to  send  out  a  flagman  to  flag  the  expected  train. 
One  of  the  regular  brakemen  started  to  do  this,  but  the  conductor  di- 
rected him  to  remain  and  sent  T.  The  latter  did  not  take  or  use  a  tor- 
pedo, and  had  not  been  informed  of,  and  did  not  know  of  the  rule  re- 
quiring such  use  ;  he  had  never  flagged  a  train  in  the  night  except  the 
second  night  before,  on  which  occasion  the  conductor  found  fault  with, 
and  discharged  him  for  not  obeying  orders.  T.  failed  to  properly  signal 
the  approaching  trun,  and  this  omission  occasioned  the  accident.  3M, 
that  the  evidence  justified  the  submission  to  the  jury  of  the  question  as 
to  the  negligent  performance,  by  defendant,  of  the  duty  it  owed  to  its 
servants,  to  use  due  care  in  the  selection  of  competent  co-servants. 

(Submitted  February  5, 1883 ;  decided  ^larch  6, 1883.) 

Appeal  from  judgment  of  the  Supreme  Court  in  the  third 
judicial  department,  entered  upon  an  order  made  May  2, 1882, 
which  affirmed  a  judgment  in  favor  of  plaintiff,  entered  upon 
a  verdict,  and  affirmed  an  order  denying  a  motion  for  a  new 
trial. 

This  action  was  brought  to  recover  damages  for  alleged  neg- 
ligence causing  the  death  of  Jadson  W.  Mann,  plaintiff's  in- 
testate. Mann  was  an  engineer  in  defendant's  employ.  While 
running  tlie  engine  drawing  a  passenger  train,  he  was  killed  by 
a  collision  of  his  train,  with  freight  cars  standing  on  the  track 
at  Oneonta,  where  a  freight  train  was  being  made  up. 

The  facts  appearing  as  to  the  circumstances  of  the  accident, 
are  stated  substantially  in  the  opinion. 

Henry  Smith  for  appellant.    The  motion  for  nonsuit  should 
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have  beea  granted.  No  cause  of  action  was  proved.  '  {Ha/r^ey 
V.  jr.  Y.  C.y  eic.y  88  N.  Y.  481.)  The  conductor  of  the  train  being 
made  up  under  his  direction  was  a  co-employe  of  Mann,  and 
no  recovery  should  have  been  allowed  for  any  thing  resulting 
from  hisfaiUt.  {Tinny,  62  N.  T.  632;  Bead,  10  id.  174; 
SammoTij  62  id.  254 ;  Eenry  v.  S.  I.  R.  R.  Go.,  81  id.  373 ; 
Crimen  v.  BahUty  id.  516 ;  Murphy  v.  B.  <b  A.  R.  R.  Co.y  88 
id,  146.) 

Z.  X.  Bundy  for  respondent  The  motion  to  nonsuit  was 
properly  denied.  {Flike  v.  B.  ds  A.  R.  R.  Co.,  63  N.  Y.  649; 
Booth  V.  B.  <&  A.  R.  R.  Co.y  73  id.  88 ;  PainUyti  v.  Northern 
R.  R.  Co.,  83  id.  7,  14.)  The  question  of  negligence  is 
one  for  the  jury,  whether  it  depends  upon  conflicting  evidence 
or  inferences  to  be  drawn  from  circumstances.  (See  Payne 
V.  Troy  <&  Boston  R.  R.  Co.,  83  K  Y.  672,  674;  Hain 
V.  Smith,  25  Hun,  146;  Briokner  v.  N.  Y.  C.  R.  R. 
Co.,  2  Lans.  612;  Laning  v.  iT.  Y.  C  R.  R.  Co.,  40 
N.  Y.  621,  62a-9,  682-3.)  It  was  the  duty  of  the  de- 
fendant to  use  such  machinery,  apparatus,  tools,  appliances 
and  means  as  are  suitable  and  proper  for  the  prosecution  of 
the  business  in  which  its  servants  were  engaged  with  a  reason- 
able degree  of  safety  to  life,  and  security  against  injury.  {CHI- 
man  V.  The  Eastern  R.  R.  Co.,  10  Allen,  239 ;  Cone  v.  D.  L. 
cfe  W.R.  R.  0.,81  N.  Y.  206;  16  Hun,  172,  174;  Walsh  v. 
Kelly,  49  K  Y.  656,  558 ;  Requa  v.  City  of  Rochester,  45  id. 
130,  137 ;  Ayravlt  v.  Padfio  BamJc,  4t1  id.  670,  676 ;  Iloyt  v. 
Railroad  Co.,  67  id.  679 ;  Walsh  v.  Mead^  8  Hun,  394.)  It 
is  required  to  furnish  competent  and  trusty  servants  to  run  the 
road ;  and  if  it  is  guilty  of  negligence  in  the  performance  of 
that  duty,  then  it  is  responsible  to  the  servants  who  are  in- 
jured in  consequence  of  the  neglect  and  incompetency  of  that 
servant  whom  they  have  thus  employed.  {Jones  v.  If.  Y.  C. 
R.  R.  Co.,  22  Hun,  284 ;  Flike  v.  B.  ib  A.  R.  R.  Co.,  63  N. . 
Y.  549,  563,  655 ;  Booth  v.  B.  cfe  A.  R.  R.  Co.,  73  id.  38 ; 
Mehan  v.  8.  B.  <fe  N.  Y.  R.  R.  Co.,  id.  686 ;  Kain  v. 
Smith,  80  id.  458 ;  FvUer  v.  Jewett,  id,  46,  52 ;  Crispin  v. 
SioKKLs — Vol  XLVI.        63 
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BdbbiU,  81  id.  616,  621 ;  Wood's  Master  and  Servant,  §§  438, 
451,  453  ;*  Berea  Stone  Co.  v.  Kraft,  31  Ohio  St.  287;  Slater 
V.  Jewetty  85  N.  T.  73 ;  Oothof  y.  Wolf,  22  id.  355,  360,  362 ; 
Brickner  y.N.  T.  C.  M.M.  Co.,  2  Lans.  515 ;  49  N.  T.  672 ; 
I/ming  v.  N.  T.  (7.  B.  B.  Co.,  id.  624.) 

Andrews,  J.  The  jury  found  that  the  immediate  negligence 
which  caused  the  death  of  the  plaintiff's  intestate,  was  the 
omission  of  Townsend,  the  brakeman  employed  to  go  on  the 
freight  train  which  was  being  made  up  at  Oneonta,  to  properly 
signal  the  train  coming  from  Binghamton  on  which  the  intestate 
was  engineer.  This  train  was  past  due  nearly  two  hours. 
Both  the  main  and  side  tracks  of  the  defendant's  road,  at 
Oneonta,  were  occupied.  There  was  an  engine  on  the  side 
track,  connecting  by  an  open  switch  with  the  main  track,  on  which 
the  train  from  Binghamton  was  approaching,  and  there  were 
loaded  cars  on  the  main  track.  The  way  was  blocked  and  a 
collision  was  inevitable,  unless  the  movement  of  the  coming 
train  was  arrested.  The  accident  occuri-ed  about  4:50  a.  m.  The 
night  was  dark  and  foggy.  The  usual  signal  to  stop  a  train 
was  the  swinging  a  red  lantern  by  a  person  standing  in  front 
of  it  before  it  reached  the  point  of  danger.  In  addition  to  this 
signal,  the  rules  of  the  company  require  that  on  foggy  nights, 
flagmen  should  use  torpedoes  which  the  company  had  pro- 
vided for  that  purpose.  It  is  admitted  that  Townsend  who 
was  sent  out  by  Benedict,  the  conductor  of  the  freight  train, 
to  signal  the  intestate's  train,  did  not  take  with  him,  nor  use 
torpedoes,  although  it  was  a  case  in  which,  according  to  the 
rules  and  under  the  circumstances,  as  the  jury  might  properly 
find,  torpedoes  should  have  been  used.  Whether  Townsend 
went  far  enough  in  the  direction  of  the  expected  train,  or 
swung  the  lantern  as  he  should  have  done,  is  not  shown  except 
by  his  evidence.  It  is  plain  that  the  plaintiff's  intestate  did 
not  see  the  signal  if  it  was  given,  and  the  evidence  tends  to 
show  that  he  was  at  his  post  discharging  his  duty.  The  signals 
from  his  train  were  heard  for  several  miles  before  it  reached 
Oneonta.  The  station  signal,  and  signal  for  brakes  on  approach- 
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ing  that  station^  were  given  as  usaal,  and  Townsend  testified 
that  as  the  train  passed  him,  he  saw  a  person  in  the  usual  place 
of  the  engineer  with  his  hand  on  the  throttle  of  the  engine. 
The  credibility  of  Townsend  was  seriously  impaired  on  his 
cross^xamination,  and  the  jury  had  doubtless  a  right  to  con- 
elude  that  he  did  not  use  proper  diligence  in  giving  the  lantern 
signal  on  the  occasion  in  question.  They  were,  therefore,  justi- 
fied in  finding  that  the  accident  was  attributable  to  the  neglect 
to  give  proper  signals,  and  also  that  there  was  no  contributory 
negligence  on  the  part  of  the  deceased. 

But  the  court  properly  charged  that  the  defendant  was  not 
liable  for  the  negligence  of  Townsend,  unless  he  was  an  in- 
competent person  to  be  sent  to  flag  the  train,  and  his  employ- 
ment for  that  purpose  was  the  negligent  act  of  the  defendant. 
The  general  facts  in  respect  to  the  employment  of  Town- 
send,  are,  that  about  a  week  before  the  collision,  he  applied  to 
the  general  train  dispatcher  of  the  defendant  at  Albany,  who 
was  authorized  to  employ  men,  for  a  position  as  brakeman  on 
defendant's  road,  and  was  in  substance  informed  that  if  he 
went  to  Oneonta  he  might  get  a  job.  It  was  the  custom  of  the 
company  to  have  extra  men  at  Oneonta  to  supply  the  place  of 
brakemen  sick  or  temporarily  absent.  Townsend  went  to 
Oneonta  and  reported  to  Bichmgnd,  the  yard-master  there. 
He  had  made  two  or  three  trips  as  brakeman  on  defendant's 
road  prior  to  the  time  of  the  collision.  His  name  was  entered 
on  the  books  of  the  defendant  as  an  extra  man.  He  was  selected 
on  the  morning  of  the  accident  in  question  by  Benedict,  the 
conductor  of  the  train  which  was  to  start  from  Oneonta  for 
Binghamton,  to  take  the  place  of  one  Lynch,  a  regular  brake- 
man  who  was  sick.  There  were  two  competent  and  experienced 
brakemen.  Brewer  and  English,  making  with  Townsend  the  usual 
number.  It  was  the  practice  where  a  regular  brakeman  was  dis- 
abled or  prevented  from  ^ting,  to  select  from  among  the  extra 
men  a  brakeman  to  act  in  his  place,  and  the  selection  of  Town- 
send  was  made  pursuant  to  the  practice.  Before  the  collision, 
Benedict,  the  conductor,  and  the  three  brakemen,  including 
Townsend,  met  at  the  yard  to  make  up  the  train,  and  Eich^ 
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mond  requested  the  conductor  to  seud  out  a  flagman  to  flag 
the  expected  train.  One  of  the  two  regular  brakemen  started 
to  do  this,  but  the  conductor  directed  him  to  remain  to  assist 
in  making  up  the  train  and  instructed  Townsend  to  signal  the 
train,  and  he  started  to  do  it,  t£^ing  a  red  lantern.  There  is 
no  reasonable  doubt  upon  the  evidence  that  Townsend  was  an 
incompetent  and  unsuitable  person  to  discharge  the  important 
and  responsible  duty  of  flagman.  He  was  about  twenty-one 
years  old,  with  scarcely  any  experience  as  a  brakeman  or  flag- 
man, and  had  not  been  informed  of  and  did  not  know  of  the 
rule  requiring  the  use  of  torpedoes.  He  had  never  flagged  a 
train,  in  the  night,  except  the  second  night  before,  when 
he  was  acting  as  brakeman  on  a  train  on  defendant's  road  on 
which  occasion  the  conductor  found  fault  with  him  for  not 
obeying  orders,  and  discharged  him,  as  the  evidence  tends  to 
show,  for  that  reason. 

It  is  claimed  by  the  defendant  that  assuming  the  incompe- 
tency of  Townsend,  his  selection  for  the  duty  of  flagging  the 
intestate's  train,  was  the  negligent  act  of  Benedict,  the  con- 
ductor,  and  that  the  defendant  having  furnished  other  com- 
petent and  experienced  brakemen,  who  might  have  been  selected 
by  Benedict,  the  company  is  not  liable.  We  think  this  claim 
cannot  be  supported,  in  view  of  the  doctrine  now  firmly  settled 
in  this  State,  that  no  duty  belonging  to  the  master  to  perform 
for  the  safety  and  protection  of  his  servants  can  be  delegated 
to  any  servant  of  any  grade,  so  as  to  exonerate  the  master  from 
responsibility  to  a  co-servant  who  has  been  injured  by  its  non- 
performance. The  duty  to  use  due  care  in  the  selection  of 
competent  servants,  is  one  of  the  master's  duties.  The  duty 
of  selection,  in  case  of  corporations,  must  be  delegated.  But 
any  negligent  act  or  omission  in  its  performance,  is  the  act  or 
omission  of  the  master.  In  Zoning  v.  iT.  Y,  C.  H.  B.  Co, 
(49  N".  Y.  521 ;  10  Am.  Eep.  417),  the  actionable  negligence 
upon  the  case  as  presented,  was  found  in  the  employment  of 
"Westman,  who  had  after  his  original  employment  by  the  de- 
fendant, become  incompetent  by  intemperate  habits,  and  who 
selected  the   incompetent  men    to  build  the  scaffold.     But 
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FliJce  V.  B.  dk  A.  R.  R.  Go.  (53  N.  T.  549  ;  18  Am.  Rep.  545), 
mdi  Booth  V.  B.  dk  A.  R.  R.  Go.  (73  N.  T.  88 ;  29  Am.  Rep. 
97),  show  that  if  Weetman  had  been  a  fit  man  to  be  intrusted  with 
the  duty,  his  negligent  employment  of  incompetent  men  would 
have  rendered  the  defendant  liable.  In  the  FUke  Ga^e^  Rocke- 
feller was  a  competent  man,  but  his  omission  to  see  that  the 
proper  number  of  brakemen  were  sent  with  the  train,  was  held 
to  be  an  omission  of  the  master  for  which  the  principal  was 
responsible.  In  the  Booth  Gase^  arising  out  of  the  same  ac- 
cident as  the  Flike  Gdse^  the  point  was  made  that  as  it  then 
appeared,  that  by  the  rules  of  the  company,  it  was  the  con- 
ductor's duty  to  report  to  Rockefeller  any  deficiency  of-  brake- 
men,  and  that  the  conductor  omitted  to  perform  this  duty,  the 
omission  was  that  of  a  co-servant  merely ;  but  this  court  over- 
ruled the  point  on  the  ground  that  no  matter  whose  immediate 
negligence  it  was  to  start  the  train  without  sufficient  brake- 
men,  it  was  in  law  the  negligence  of  the  defendant.  In  FvUer 
V.  Jewett  (80  N.  Y.  46 ;  36  Am.  Rep.  575),  the  same  rule  was 
applied  in  respect  to  the  duty  of  the  master  to  provide  suitable 
machinery  and  keep  it  in  repair.  The  work  of  repairing  the 
engine  in  that  case  was  committed  to  competent  mechanics 
with  proper  instructions,  but  they  failed  to  perform  the  duty 
properly,  and  the  master  was  held  responsible  for  the  omission. 
In  this  case  it  does  not  appear  that  Benedict  knew  that 
Townsend  was  an  unfit  person  to  be  sent  to  flag  the  train.  The 
company  had  apparently,  without  any  inquiry  as  to  his  qualifi- 
cations, put  him  in  the  position  of  an  extra  man,  who  might  be 
selected  by  a  conductor  to  fill  a  vacancy,  thereby  giving  an 
assurance  of  his  competency  for  the  position.  Even  if  Bene- 
dict was  negligent  in  selecting  Townsend,  he  was  in  so  doing 
acting  in  place  of  the  master,  and  his  negligence  was  the  de- 
fendant's negligence.  The  power  to  select  a  temporary  brake- 
man  from  the  extra  men  was  conferred  upon  Benedict.  The 
brakemen  were  subject  to  his  orders.  It  would  be  unreason- 
able that  the  master  should  confer  upon  a  subordinate  the  power 
to  select  a  man  for  so  important  a  duty  as  that  intrusted  to 
Townsend,  and  be  exonerated  from  responsibility  on  the  ground 
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that  the  subordinate  was  negligent  in  its  performance.  The 
primary  wrong  was  the  placing  of  Townsend  among  the  extra 
men  without  inquiry  as  to  his  fitness,  or  instructing  him  as  to 
the  rules  of  the  company.  The  negligence  of  Benedict,  if  it 
existed,  was  secondary  and  co-operative  merely.  These  views 
cover  the  questions  presented. 

We  think  there  was  no  error  committed  on  the  trial,  and 
that  the  judgment  should  be  affirmed. 

All  concur,  except  Eabl,  J.,  not  voting,  and  Eapallo,  J., 
absent. 

Judgment  affirmed. 


In  the  Matter  of  the  Final  Accounting  of  Horace  Gray 
et  al.,  Executors,  etc.,  of  the  Estate  of  Kiohard  Warbek 
Weston. 

There  is  no  rig^d  or  arbitrary  standard  by  which  to  measure  the  "  reason- 
able time  *'  within  which  an  executor,  directed  to  convert  an  estate 
into  money,  may  exercise  his  discretion,  and  beyond  which  he  may  not 
delay  in  complying  with  the  direction  ;  what  is  a  reasonable  time  most 
depend  apon  the  circumstances  of  each  particular  case. 

It  seems  that  where  no  special  modifying  facts  'are  shown  to  shorten 
or  lengthen  the  reasonable  time,  the  period  aUowed  before  the  executor 
can  be  compelled  to  account,  i,  0.,  eighteen  months,  may  serve  as  a  just 
standard. 

Among  other  assets  left  by  a  testator,  which,  by  the  wiU,  his  executors 
were  directed  to  convert  into  money,  was  an  interest  in  certain  real 
estate  which  was  incumbered  by  mortgages.  The  executors  failed 
to  sell ;  they  paid  off  the  incumbrances  and  expended  further  sums 
of  money  for  taxes,  and  in  the  care  and  preservation  of  the  property. 
A  large  proportion  of  said  expenditures  were  after  the  expiration  of 
the  eighteen  months.  In  the  executors'  accounts  the  items  of  pay- 
ment upon  the  mortgages  were  entered  as  debts  allowed  and  paid  in  a 
statement  of  '*  moneys  paid,  *  *  *  to  the  creditors  of  the  deceased." 
Certain  contestants,  among  whom  were  infants,  who  appeared  by  special 
guardian,  filed  spedfio  objections  to  the  accounts.  No  objection  was 
stated  to  the  payment  of  the  mortgages.  The  accounts  were  sent  to  an 
auditor ;  after  the  close  of  the  evidence  before  him,  the  adult  contestants 
stated  that  they  would  not  press  any  objections  to  the  accounts,  in 
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respect  to  said  property.  The  guardian  for  the  infant  oonteetants  filed 
no  ezoeptiona  to  the  auditor's  report,  the  adult  contestants  did  ;  the 
surrogate  decided  that  the  notioe  given  the  auditor  was  equivalent  to  a 
withdrawal  of  all  oligeetionfl  as  to  said  expenditures.    Held  no  error. 

The  adult  contestants  appealed,  the  special  guardian  did  not.  Held,  the 
objection  that  the  infants  did  not  join  in  the  notice,  and  so  were 
not  bound  thereby,  could  not  be  urged  upon  the  appeal ;  that  the  adult 
contestants  were  bound  by  their  own  action,  and  the  Infants  by  the  decree 
which,  as  they  had  not  appealed,  was  conclusive  as  to  them. 

The  repeal  by  the  act  of  1880  (Chap.  245,  Laws  of  1880)  of  the  act 
of  1870  (Chap.  859,  Laws  of  1870)  in  relation  to  the  powers  and 
jurisdiction  of  the  surrogate  of  the  county  of  New  York  did  not  affect  the 
power  of  said  surrogate  to  **  grant  allowance  in  lieu  of  costs"  given  by 
the  former  act  in  proceedings  pending  before  him  at  the  time  the  repeal- 
ing act  took  effect 

In  proceedings  so  pending  held,  that  the  surrogate  could  not  exceed  the 
maximum  amount  Kmited  by  the  Code  of  Procedure  (§  809) ;  also  that, 
although  the  costs  were  taxed  after  the  Code  of  Civil  Procedure  without 
effect,  they  were  not  affected  by  its  provisions,  as  by  it  (§  8847,  subd.  11) 
the  provisions  of  the  chapter  (18),  in  reference  to  Surrogates'  Courts,  are 
with  certain  exceptions,  not  affecting  the  question,  only  made  appli. 
cable  to  an  action  or  special  proceeding  commenced  after  Septem- 
ber 1, 1880. 

(Argued  February  5,  1888 ;  decided  March  6,  1888.) 

These  are  cross-appeals  from  jadgment  of  the  General  Term 
of  the  Supreme  Oourt,  in  the  first  judicial  department,  entered 
upon  an  order  made  June  30, 1882,  which  modified  and  af- 
firmed as  modified  a  decree  of  the  surrogate  of  the  county  of 
New  York,  on  the  final  accounting  of  the  executors  of  the  will 
of  Richard  Warren  Weston,  deceased.  (See  mem.  of  decision 
below,  27  Hon,  455.) 

The  testator  died  in  May,  1873.  These  proceedings  were  in- 
stituted on  the  application  of  the  executors  in  July,  1877.  The 
surrogate's  decree  was  entered  in  October,  1880. 

The  will,  after  certain  devises  and  bequests,  directed  the 
executors  to  convert  all  the  rest,  residue  and  remainder  of  his 
estate,  real  and  personal,  into  money,  and  to  divide  the  net 
proceeds  into  three  equal  shares,  one  which  he  gave  and  be- 
queathed to  them  in  trust,  with  power  to  invest  and  keep  the 
same  invested  in  bonds  or  securities  of  the  government  of  the 
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United  States,  whereof  the  interest  was  payable  in  gold,  or  in 
snch  other  securities  as  to  them  should  seem  most  for  the  bene- 
fit of  the  fund  designed  to  be  created,  and  to  apply  the  in- 
terest, income  and  profits  of  such  share  to  the  use  of  his  son 
"Warren,  until  he  should  attain  the  age  of  twenty-five  years, 
and  then  the  share  was  to  be  paid  over  and  transferred  abso- 
lutely to  him.  The  other  two  shares  were  in  like  manner  di- 
rected to  be  invested  and  held  in  trust,  one  for  the  benefit  of 
each  of  the  testator's  two  daughters  during  her  natural  lifa 
The  executors  were  required,  as  soon  as  might  be  after  the 
decease  of  the  testator,  to  pay  and  discharge  all  his  just  debts. 
Letters  testamentary  were  issued  to  the  executors  in  June,  1874. 
The  principal  subjects  of  controversy  were  in  relation  to 
fifteen  hundred  shares  of  the  St.  Louis  and  Iron  Mountain  Eail- 
road  Oompany,  part  of  the  assets  which  were  undisposed  of  at 
the  time  of  accounting,  and  in  relation  to  certain  real  estate 
situate  at  Dobbs'  Ferry,  and  expenditures  thereon.  The  ma^ 
terial  facts  in  relation  to  them  are  stated  in  the  opinion. 

George  H.  Foster  c&  Samuel  JSand  for  contestants.  The 
executors  'having  disobeyed  the  testator's  wishes,  and  having 
overstepped  their  powers  in  making  the  expenditures  on  the 
real  estate,  cannot  be  credited  with  them  in  their  account. 
{CormoeU  v.  Deck^  2  Eedf.  87 ;  Vyee  v.  Foster ^  L.  R.,  8  Ch. 
App.  309  ;  Ackemum  v.  Emott^  4  Barb.  623,  646 ;  Admr  v. 
BrimfneTy  74  N.  T.  646 ;  Heinema/n  v.  Hea/rdy  50  id.  27 ; 
Hopper  V.  Adee^  3  Duer,  235.)  The  direction  of  the  Supreme 
Court,  as  to  reducing  the  allowance  to  the  executors'  counsel 
by  the  surrogate  from  the  fund,  was  correct.  {Noyes  v. 
Society,  70  N.  Y.  481 ;  Denn  v.  MoGmirJcey,  15  Hun,  443 ; 
Hwrd  V.  Warren,  16  id.  622 ;  Laws  of  1870,  chap.  369,  §  12.) 
The  Supreme'Oourt  had  the  discretion  to  reduce  the  allowance, 
and  that  discretion  is  not  reviewable  here.  {Noyea  v.  GhUdrerCa 
Society,  70  N.  Y.  481.)  Under  the  provision  of  the  will  the 
beneficiaries  were  entitled  to  the  interest  or  income  of  the  trust 
fund  from  the  death  of  the  testator.  (  WiUiamson  v.  William- 
eon,  6  Paige,  298,  806;  Oowenhoven  v.  ShtUer,  2  id.  132; 


1883.]     Ik  the  Matter,  etc.,  op  Estate  op  Wbstok.       505 


Statement  of  case. 


La  FerrvM  v.  BubweTy  2  Sim.  19 ;  Hovye  v,  Ea/d  of  DaHrrumth^ 
7  Ves.  187;  LtipUm  v.  Luptoriy  3  Johns.  Oh.  614-627;  Sep- 
hum  V.  Sepburtiy  2  Brad.  74,  76 ;  JFiams  r.  Yotrng^  9  Ves. 
549.)  Where  the  relation  of  trastees  and  cestui  que  trust  is 
created,  tnuBtees  are  obliged  to  take  the  same  care  and  nse  the 
same  diligence  as  factors  and  agents.  They  are  answerable, 
not  only  for  their  own  fraud  and  gross  negligence,  but  also  for 
all  faults  which  are  contrary  to  the  care  required  of  them. 
{AoJcermcm  v.  Bmott^  4  Barb.  626 ;  Emg  v.  Tdthot^  40  N.  Y. 
76 ;  60  Barb.  468 ;  Perry  on  Trusts,  §§  468-460  ;  Steele  v.  Bab- 
cocky  1  Hill,  627.)  Good  faith  or  honest  intentions  do  not 
excuse  violation  of  instructions.  {Heinemcmn  v.  Hea/rd^  60 
N.  T.  27.)  The  intentions  of  the  testator  as  to  the  St»  L.  and  I. 
M.  K.  B.  stock,  at  the  time  of  his  purchase,  is  no  protection  to  the 
executors.  {Adair  t.  Brimmer ^  74  N.  Y.  639,  646,  550-661, 
662-658,  564 ;  Ackerman  v.  JSm^ott,  4  Barb.  626  ;  Glough  v. 
Bondy  3  M.  <fe  0.  490,  496 ;  Rmgold  v.  Bingoldy  1  H.  &  G. 
26 ;  Emg  v.  TaXboty  40  N.  Y.  76,  78.)  A  direction  to  trustees 
even,  to  invest  at  discretion,  does  not  authorize  them  to 
invest  in  securities,  not  legally  approved,  for  the  invest- 
ment of  trust  funds.  (Hill,  on  Trustees,  868,  369,  378, 
note  1,  494,  495;  Peacock  v.  Reddvngtony  5  Ves.  794; 
Kiffhg  V.  TdJthoty  40  N.  Y.  81,  83.)  Trustees  are  respon- 
Bible  for  doing  acts  unauthorized  by  the  instrument  creat- 
ing  a  trust.  {jFhtwnck  v.  OreenwaLdy  10  Beav.  412 ;  Pearoe 
V.  Pearoey  22  id.  248;  KelXcmay  v.  Johnsony  5  id.  819; 
Wilkinson  v.  Pa/rryy  4  Buss.  272 ;  ClougK  v.  Pondy  3  M. 
&  0.  490;  Hcmcam  v.  AUmy  2  Dick.  498;  Traff(yrd  v. 
Boehmy  8  Atk.  440.)  It  does  not  make  it  prudent  or  dili- 
gent to  have  held  these  stocks,  bonds  and  real  estate  contrary 
to  the  directions  of  the  will,  that  the  executor  Ward,  indi- 
vidually, or  Baring  brothers  bought  these  St.  Louis  and  Iron 
Mountain  R.  R.  securities,  or  that  the  executor  Gray  owned 
half  the  Dobbs'  Ferry  property.  {Adair  v.  Brimmery  74  N. 
Y.  662 ;  McOdbe  v.  Fowlery  84  id.  318 ;  Ormiston  v.  OlcoUy 
id.  889  ;  Matter  of  Deany  86  id.  898 ;  Hun  v.  Cfery,  82  id. 
66.)  The  surrogate  could  only  pass  on  the  correctness  of  pay- 
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ments  to  creditors  and  legatees,  for  necessary  expenses  and  for 
the  services  of  the  executors,  and  whether  thej  had  been 
charged  all  the  money,  whether  principal  or  interest,  with 
which  they  were  legally  accountable,  at  the  time  of  the  -setUe- 
ment  of  the  account,  and  the  correctness  of  allowances  for 
services  and  charges  for  increase.  {Sewman  v.  Whitehead^  78 
N.  T.  305 ;  Deapcurd  v.  ChurohiUy  53  id.  192 ;  B&oan  y. 
Ooqperj  72  id.  317 ;  Higgs  v.  Craiffy  Oct.,  1882.)  The  costs 
in  this  matter  having  been  allowed  in  October,  1880,  should 
have  been  allowed  in  pursuance  of  the  Code  of  Civil  Pro- 
cedure. (Code,  §  3352 ;  Supervisors  v.  Briggs^  8  Den.  173 ; 
Mich  V.  Rosson^  1  Duer,  617 ;  Smith  v.  OastlerSy  6  Wend.  81 ; 
Bank  v.  WiUougKby^  1  Sandf .  667 ;  Soudder  v.  Chri^  18  Abb. 
Pr.  207 ;  Meere  v.  Wesiervdt,  14  How.  281 ;  AMey  v.  Tar- 
hoXy  19  Abb.  Pr.  119  ;  Steward  v.  ZamoreauXy  5  id.  li ;  Munt 
V.  Middlebroohy  14  How.  Pr.  300 ;  Rader  v.  Mood  I>is^rieiy 
36  K  J.  L.  282 ;  Theriot  v.  Prinoey  12  How.  Pr.  461.)  The 
surrogate's  decree  was  erroneous  in  its  provisions  as  to  allow- 
ances. {Bevin  v.  Patohvrhy  26  N,  T.  441 ;  Reed  v.  Reedy  52 
id.  651 ;  Seamam,  v.  WhiUheady  78  id.  306.) 

Aa/ron  Pennington  Whitehead  for  executors.  The  General 
Term  had  no  power  to  review  the  decree  of  the  surrogate, 
because  no  exceptions  were  taken  to  said  decree.  (Code  of 
Civ.  Proc.,  §§  2570,  2576,  997 ;  IngersoU  v.  Bashoieky  23  N. 
T.  425 ;  Mayor  of  N.  T.  v.  Erheny  24  How.  358  ;  Douglass 
V.  Dc^y  3  Keyes,  434 ;  BisseU  v.  Scttdlet/y  id.  213 ;  Mios  t. 
Eigmbrodty  32  N.  T.  444 ;  Weed  v.  H.  R.  R.  Oo.y  29  id.  616; 
JBimt  V.  Bloomevy  13  id.  341 ;  Brush  v.  Leey  1  Ti^ns.  App. 
66 ;  Redfield's  Law  and  Practice  of  Surrogates'  Courts,  777, 
790.)  If  the  executors  decided  in  a  bona  fide  exercise  of  a 
reasonable  discretion  not  to  sell  the  principal  securities  belong- 
ing to  the  estate,  they  cannot  be  called  upon  to  bear  a  loss 
merely  because  the  conclusion  to  which  they  came  turned  out 
unfortunately.  (3  Williams  on  Executors  [Perkins'  ed.],  1895- 
1896,  mai^.  pp.  1796-1797 ;  King  v.  Talboty  40  N.  Y.  76 ; 
Buxton  V.  Bwstony  1  M.  &  C.  80 ;  Thompson  v.  Brown^  4 
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Johns.  Ch.  627 ;  I/mdng  v,  Lanmig^  45  Barb.  193 ;  MoBae 
V.  McRae^  3  Bradf .  Suit.  199 ;  Rowth  v.  H(meU^  3  Vesey, 
565 ;  East  v.  East^  5  Hiure,  343 ;  Johnson  v.  Newton^  11  id. 
160 ;  Olaok v,  JBoUmbdyld  Beav.  262-271 ;  GarreU  v.  JVoble^ 
2  Sim.  604 ;  JHoCabe  v.  Faivler,  84  K  T.  314 ;  Ormiston  v. 
OlcoUy  id.  339.)  The  executors  did  in  good  faith  exercise  a 
reasonable  discretion  and  are  fully  justified  in  the  course 
adopted  by  them.  (Sitghes  y.  Empaofiy  22  Beav.  181 ;  Bates 
V.  BoopeTj  6  De  G.  M.  &  G.  837 ;  Morgan  v.  Morgcmy  14 
Beav.  72 ;  Wiffktwiok  v.  Zordy  6  H.  of  L.  Cases,  217 ;  Bimb- 
ton  V.  Btixtony  1  M.  &  0.  80  ;  Lovoson  v.  GopeUmdy  2  Bro.  0. 
0.  156;  Marsdm  v.  Eenty  Eng.  L.  R,  5  Oh.  Div.  698.) 
The  conclusion  of  the  General  Term  that  the  executors  exer- 
cised a  reasonable  discretion  is  a  conclusion  of  fact,  and  no 
appeal  lies  to  this  court  therefrom.  {In  re  BosSy  87  N.  Y. 
614;  Dams  v.  Olarky  id.  623.)  Executors  have  eighteen 
months  in  which  to  dispose  of  securities.  {CfiUispie  v.  BrookSj 
2  Bedf.  349.)  The  executors  were  justified  in  exercising  the 
discretion  they  did  in  the  management  of  the  estate.  (Perry 
on  Trusts  [2d  ed.],  §§  444,  452,  467,  460,  466 ;  Hill,  on  Trust- 
ees,  369,  378 ;  3  Wilhams  on  Executors  [Perkins'  ed.],  1797, 
1804,  1806,  1816  ;  Eing  v.  Talioty  40  N.  Y.  76 ;  Brayton's 
Ea/rs  V.  Graydony  23  N.  J.  Eq.  229-233;  S.  O.y  25  id.  561 ; 
PeoGock  v.  Idvvngstony  6  Ves.  794;  Phillips  v.  PhUlipSy 
Freeman's  Oh.  11 ;  Lomson  v.  Copdandy  2  Brown's  Oh.  166  ; 
Fletcher  v.  Walkery  3  Madd.  73 ;  TMs  v.  Cwrpmt&Ty  1  id. 
290 ;  Mm/U  v.  J/^fo,  2  Russ.  &  M.  710.) 

FmoH,  J.  The  decree  of  the  surrogate,  and  the  judgment  of 
the  General  Term,  refusing  to  charge  against  the  executors  the 
loss  resulting  from  the  depreciation  of  the  St.  Louis  and  Iron 
Mouptain  railroad  stock,  were  right  and  should  be  afSj*med. 
The  appellants  do  not  attack  this  conclusion  upon  the  ground 
of  negligence  or  bad  faith,  and  substantially  concede  that  the 
discretion  of  the  executors,  if  they  had  any,  was  exercised  fairly 
and  with  ordinary  prudence,  although  the  result  has  been  dis- 
astrous.   But  the  argument  is  put  upon  the  ground  that  by  the 
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terms  of  the  will  it  was  made  the  datj  of  the  executors  to  sell 
"promptly;''  that  the  testamentary  direction  was  "peremp- 
tory;" and  any  delay,  not  necessary  and  unavoidable,  was  a 
violation  of  an  express  duty,  and  so  involved  responsibility  for 
loss.  But  the  will  contains  no  such  arbitrary  or  peremptory 
command.  It  does  direct  a  sale,  but  does  not  say  when,  or 
under  what  circumstances,  or  at  all  fetter  the  usual  and  ordinary 
discretion  of  executors  to  wait  a  reasonable  time  for  the  proper 
performance  of  their  duty.  What,  under  all  the  circumstances, 
was  such  reasonable  time,  and  did  the  executors  exceed  it,  be- 
came the  vital  questions  on  this  branch  of  the  case,  and  their 
answer  involves  a  view  of  the  surrounding  circumstances,  and 
some  just  and  fair  allowance  for  the  peculiar  emergency.  It 
must  be  granted  that  the  stock  was  somewhat  of  a  dangerous 
and  speculative  character,  subject  to  great  and  sudden  fluctua- 
tions of  value,  and  not  such  as  a  trustee  could  select  for  an  in* 
vestment  of  trust  funds  without  responsibility  for  a  loss.  But 
the  executors  did  not  make  this  investment.  They  found  the 
stock  among  the  assets.  Without  their  fault  it  came  upon  their 
hands,  and  they  had  to  care  for  and  dispose  of  it,  with  all  its 
inherent  risks  on  the  one  hand  and  possibilities  on  the  other. 
That  the  testator  thought  well  of  it  they  had  ample  evidence. 
He  had  bought  one  thousand  shares  in  August  and  September  of 
1872,  at  about  fifty-nine  per  cent,  and  the  remaining  five  hun- 
dred shares  later.  These  last  were  not  paid  for  by  the  deceased, 
but  were  being  carried  by  his  brokers.  His  death  occurred  on 
the  7th  of  May,  1873,  and  a  memorandum  relating  to  this  stock 
was  found  among  his  papers,  describing  it  as  "to  be  held  firmly ; 
a  dividend  expected  in  two  years."  The  executors  thus  found 
themselves  confronting  an  emergency,  and  with  the  path  of 
duty  before  them  somewhat  blind  and  difficult.  Why  the  tes- 
tator should  have  made  the  memorandum  except  for  the  guid- 
ance and  enlightenment  of  those  who  came  after  him,  it  is 
impossible  to  say ;  and  while  it  did  not  bind  them,  it  was 
advice  they  were  justified  in  taking  into  account.  The  testator 
had  acted  upon  the  judgment  contained  in  his  memorandum. 
In  January  of  1873,  the  stock  had  sold  at  94,  but  from  that 
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time  on,  had  fallen  to  85  at  aboat  the  date  of  testator's  death. 
He,  therefore,  had  held  it  firmly  on  a  falling  market,  and  so 
strengthened  by  his  conduct  the  impression  left  by  his  written 
advice.  Letters  testamentary  were  granted  on  the  6th  of  June, 
1873,  and  the  judgment  and  discretion  of  the  executors  was 
then  called  into  play,  for  it  was  possible  to  sell  the  stock  at  once 
for  about  80.  Should  they  do  so,  or  wait,  was  the  important 
inquiry,  to  be  answered  with  sole  reference  to  the  welfare  of 
the  estate  committed  to  their  care.  They  consulted,  and  took 
the  best  advice  attainable  and  determined  to  wait.  The  stock 
had  been  above  par  the  year  before,  and  under  all  the  circum- 
stances, with  the  advice  and  example  of  the  testator  both  before 
them,  and  their  own  justifiable  confidence  in  the  value  of  the 
stock,  it  is  quite  certain  that  their  conclusion  was  reasonable, 
and  their  delay  excusable.  As  the  stock  continued  to  fall,  the 
reason  for  waiting  grew  stronger  to  men  who  had  confidence  in 
its  inherent  value.  After  a  delay  of  three  months,  came  a 
panic  in  September.  A  storm  of  fright  and  distrust  swept  over 
the  stock  market,  during  which  valuable  securities  were  4eprecia- 
ted  and  sacrificed,  and  prices  dropped  suddenly  and  low.  Cer- 
tainly it  was  no  time  then  to  selL  The  stock  was  paid  for,  and  the 
estate  strong  and  able  to  carry  it  through  the  unexpected  emer- 
gency. If  the  executors  then  had  lost  courage,  and,  demoralized 
by  the  alarm  around  them,  had  thrown  the  stock  overboard  at 
55,  or  less  than  its  cost,  it  would  have  been  easy  to  say  that  the 
trustees  chose  the  wourt  possible  time  in  which  to  sell,  and  acted 
from  terror  and  not  from  judgment.  And  so  they  waited  again,  as 
prudent  men  similarly  situated  would  have  certainly  done.  The 
depression  continued  during  the  remainder  of  the  year,  but 
with  symptoms  of  improvement  in  the  early  months  of  1874. 
In  February  the  recovery  had  brought  the  stock  back  to  67. 
At  this  point,  it  is  said,  the  executors  should  have  sold  ;  but 
while  the  price  was  better  than  that  of  the  panic,  it  was  little 
better,  and  still  much  below  its  value  when  originally  received. 
It  is  easy  to  see  now  that  it  would  have  been  wiser  to  have  sold, 
and  had  the  executors  known  then  what  they  and  we  know  now, 
they  would  undoubtedly  hare  done  so.    But  they  did  not  and 
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could  not  know.  The  indications  pointed  to  an  eventual 
restoration  of  value,  and  we  cannot  say  that  it  was  imprudent 
or  unwise  to  expect  and  wait  for  it.  But  in  April  came  another 
heavy  fall,  the  stock  dropping  to  30,  and  in  June  of  that  year 
when  their  inventory  was  filed,  it  was  appraised  at  20,  although 
on  the  14th  of  that  month  it  was  selling  at  15.  That  is  the 
history  of  the  first  year's  holding  by  the  executors.  Facts  are  put 
in  evidence  showing  the  expectation  and  progress  of  a  move- 
ment for  consolidation;  the  persistent  holding  by  one  of 
the  executors,  through  the  same  period,  of  stock  of  the 
same  corporation  owned  by  him  individually ;  and  the  simi- 
lar holding  of  much  larger  blocks  by  business  men  of 
acknowledged  capacity  and  judgment.  Since  the  value  of 
the  stock  at  the  hearing  before  the  auditor  was  greater 
than  the  inventory  value  of  June,  1874,  the  question  of  re- 
sponsibility for  loss  relates  wholly  to  the  omission  to  sell  during 
the  first  year.  There  is,  and  there  can  be,  no  rigid  and  arbi- 
trary standard  by  which  to  measure  the  reasonable  time  within 
which  the  discretion  of  an  executor  directed  to  convert  an  es- 
tate into  money  must  operate.  If,  in  some  instances,  the  Eng- 
lish cases  indicate  a  disposition  to  fix  upon  one  year,  because 
at  that  date  the  executor  may  be  compelled  to  account,  in  other 
instances  such  fixed  or  arbitrary  standard  appears  to  have  been 
rejected.  {Hughes  y.  Empsoriy  22  Beav.  181 ;  Buxton  v.  Bux- 
ton^ 1  Myl.  &  0.  80 ;  Garrett  v.  Ndble^  6  Sim.  604 ;  Bate  v. 
Hooper^  5  De  G.,  M.  &  G.  338 ;  Morgan  v.  Morgan^  14  Beav. 
72;  Marsden  v.  Kenty  L.  R,  5  Ch.  Div.  698.)  The  better  opinion 
derived  from  them  would  seem  to  be  that  each  case  must 
stand  upon  its  own  facts ;  that  what  would  be  a  reasonable  time 
in  one  instance  might  not  be  in  another ;  and  while  the  one 
year  allowed  to  close  the  estate  may  sometimes  mark  the  limit 
of  discretion,  and  is  always  a  circumstance  to  be  considered,  it 
is  not  necessarily  conclusive.  In  this  State,  at  all  events,  there 
is  no  arbitrary  standard.  The  executor,  here,  cannot  be  com- 
pelled to  account  until  after  eighteen  months ;  and  yet  it  may 
be  his  duty  to  sell  even  earlier  than  that,  or  to  wait  even 
longer,  according  to  the  circumstances  of  particular  cases,  and 
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the  exigencies  which  exist.  Where  no  modifying  facts  are 
shown  to  shorten  or  lengthen  the  reasonable  time,  the  period  of 
eighteen  months  may  serve  as  a  jnst  standard.  It  was  so  held 
by  the  learned  surrogate  of  New  York  in  the  case  of  GHUeapie 
V.  Brooks  (2  Bedf .  866).  There  the  will  directed  the  executors 
to  invest  the  residue  of  the  estate,  and  the  duty  of  selling  the 
bank,  insurance,  mining  and  manufacturing  stocks  on  hand 
was  just  as  plain  and  necessary  as  if  there  had  been  a  specific 
direction  to  convert  them  into  money.  It  was  conceded,  in  that 
case,  and  held  by  the  surrogate  that  a  reasonable  time  for  the  dis- 
position of  the  "  irregular  securities"  would  be  eighteen  months. 
Substantially  the  same  doctrine  was  held  in  Lockhart  v.  The 
Ptihlio  AdministrcUor  (4  Bradf.  21).  While  such  period  fur- 
nishes a  convenient  guide  where  no  special  circumstances  exist, 
it  must,  after  all,  not  be  taken  as  a  fixed  or  arbitrary  standard. 
The  test  must  remain,  the  diligence  and  prudence  of  pru- 
dent and  intelligent  men  in  the  management  of  their  own  af- 
fairs. {Kmg  V.  Talboty  40  JN".  T.  76 ;  Thompson  v.  Broum^ 
4  Johns.  Oh.  627 ;  McBae  v.  McRae,  8  Bradf.  199.)  Stocks 
of  variable  value  ought  not  to  be  timidly  and  hastily  sacrificed, 
nor  unwisely  and  imprudently  held.  Even  where  there  is  a 
direction  to  sell,  reasonable  time  must  be  given,  and  what  that 
is  must  be  determined  in  each  case  by  its  own  surroundings. 
Here  the  estate  was  large.  A  trust  fund  was  early  constituted 
which  furnished  enough  of  income  for  the  immediate  wants  of 
the  beneficiaries.  They  made  no  complaint  at  the  time  because 
the  stock  in  question  was  held.  If  the  result  had  been  a  gain 
to  them  they  would  have  been  thankful  for  the  delay.  For 
the  loss  which  did  result  we  think,  under  all  the  circumstances, 
the  executors  should  not  be  charged. 

Among  other  assets  left  by  the  testator,  and  covered  by  the 
direction  to  convert  into  money,  was  a  country  seat  of  large 
value,  situated  at  Dobbs'  Ferry,  and  overlooking  the  Hudson 
river.  The  testator  owned  only  the  undivided  half ;  his  part- 
ner. Gray,  who  became  one  of  the  executors,  owning  the  re- 
mainder. The  property  was  incumbered  by  mortgages  of  $54,- 
000,  which  were  outstanding  and  unpaid  at  the  testator's  death. 
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The  executors  tried  to  sell  in  the  asual  and  ordinary  way,  at 
private  sale,  bnt  failed.  The  range  of  possible  purchasers  was 
narrow.  Those  who  could  afford  to  own  and  keep  up  such  a 
residence  were  not  numerous,  and  the  panic  of  1873  tended  to 
lessen  their  number  and  make  them  more  than  usually  prudent 
and  cautious.  Such  offers  of  purchase  as  were  made  fell  far 
below  the  intrinsic  value  of  the  property,  and  the  executors 
held  it.  They  paid  off  the  mortgages  and  expended  further 
sums  of  $12,576.90,  for  taxes  upon,  and  the  care  and  preserva- 
tion of  the  property.  Of  this  last  amount,  $5,133.93  was  paid 
during  the  first  eighteen  months  of  the  executors'  administra- 
tion ;  and  the  balance  of  $7,442.97,  later.  The  auditor  found 
that  from  the  testator^s  death  to  the  date  of  his  report  there 
had  been  no  such  demand  for  the  Dobbs'  Ferry  property  as  to 
establish  a  market  price  for  it,  and  that  said  executors  had  not 
been  able,  by  due  diligence,  to  effect  a  proper  sale  of  the 
property.  He,  therefore,  allowed  the  payments  by  the  execu- 
tors upon  incumbrances  and  for  expenses,  and  the  surrogate 
confirmed  the  allowance,  bat  the  General  Term  reversed  so 
much  of  the  decree  as  gave  credit  for  the  amounts  paid  upon 
incumbrances  and  the  expenses  incurred,  upon  the  ground  that 
a  sale  ought  to  have  been  made  within  the  eighteen  months, 
and  the  executors  had  no  authority  to  pay  off  the  mortgages. 
In  so  doing,  it  was  declared,  they  were  neither  paying  debts, 
nor  converting  the  property  for  investment.  It  is  now  con- 
tended that  the  General  Term  were  wrong  for  several  reasons. 
When  the  original  account  was  filed  which  claimed  the 
credits  in  controversy,  the  contestants  filed  specific  objections. 
There  was  a  general  objection  that  the  executors  failed  to  con- 
vert all  the  property  into  money,  and  a  special  objection  on  the 
same  grounds,  naming  the  Dobbs'  Ferry  property,  and  alleging 
that  the  holding  of  the  real  estate  had  involved  large  expenses  for 
care  and  management,  insurance  and  other  protection. of  the 
same  and  payment  of  interest  thereon.  The  objections  then 
added :  ^^  These  objectors  accordingly  daim  that  the  said  execu- 
tors are  liable  to  make  good  to  the  said  estate  the  losses  sus- 
tained in  manner  aforesaid,  of  all  which  they  propose  to  make 
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proof ;  and  they  also  object  to  all  stioh  items  of  extra  expendi- 
tares  contained  in  the  said  account  as  have  been  occasioned  by 
the  aforeeaid  acts  or  omissions  of  the  said  executors."  There 
was  no  objection  to  the  payment  of  the  mortgages.  The 
items  of  such  expenditure  were  stated  in  the  accounts,  but  were 
entirely  unchallenged.  They  were  stated,  too,  as  payments  to 
"  creditors."  They  were  included  in  schedule  D,  which  is  de- 
scribed in  the  account  as  containing  a  statement  of  ^'  all  the 
claims  of  creditors  presented  to  and  allowed  by  us,"  and  "  of 
all  moneys  paid  by  us  to  the  creditors  of  the  deceased."  The 
one-half  of  the  mortgages  was  thus  claimed  to  be  a  debt  of  the 
estate,  for  which  it  was  liable,  and  which  as  a  debt  had  been 

*  allowed  and  paid.    To  this  claim  no  objection  was  filed ;  against 
it  no  evidence  has  been  produced,  and  it  will  not  do  now  to 

.  reject  it  on  the  ground  that  it  was  not  a  debt,  and  the  estate 
was  not  bound  for  its  payment.  But  further  than  that,  it  also 
appears  that  after  the  close  of  the  evidence  before  tlie  auditor, 
and  when  the  contestants  knew  and  understood  the  exact  situ- 
ation upon  the  proofs,  their  counsel  formally  notified  the  au- 
ditor that  they  should  not  press  their  objection  to  the  ac- 
count in  respect  to  the  North  Shore  and  Staten  Island  Ferry 
Company,  and  the  real  estate  at  Dobbs'  Ferry.  When  the  case 
came  before  the  surrogate,  the  infant  contestants,  through  their 
special  guardian,  filed  no  exceptions  to  the  auditor's  report. 
The  adult  contestants  did,  but  as  to  the  Dobbs'  Ferry  property 
the  surrogate  held  that  the  notice  given  to  the  auditor  ^^  was 
equivalent  to  a  withdrawal  of  the  objections  referred  to,  and 
was  done  by  counsel  then  representing  the  contestants,  and  their 
action  cannot  be  interfered  with  by  counsel  subsequently  re- 
tained or  substituted."  We  are  of  the  opinion  that  the  surro- 
gate correctly  construed  the  notice  and  its  effect.  It  amounted 
to  a  waiver  and  abandonment  of  the  objections  referred  to. 
Good  faith  and  fairness  require  that  its  force  should  be  ad- 
mitted. It  stopped  the  argument  in  that  direction  before  the 
auditor.  It,  perhaps,  prevented  an  application  to  the  auditor 
to  open  the  proofs  and  take  further  evidence,  and  certainly,  as 
we  have  seen,  influenced  and  controlled  the  action  of  the  sur- 
SiOKELs— Vol.  XLVI.        66 
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rogate.  We  do  not  see  how  we  can  justly  disregard  it.  The 
ground  taken  by  the  Gheneral  Term  is  based  upon  the  fact  that 
the  guardian  for  the  infants  did  not  unite  in  the  notice.  That 
is  true,  but  he  not  only  filed  no  exceptions  to  the  auditor's  re- 
port, but  did  not  appeal  from  the  decision  of  the  surrogate;  He 
is  not  here.  The  rights  of  the  infants  are  not  before  us.  The 
only  persons  before  us  and  prosecuting  the  appeal  are  the 
very  contestants,  and  those  only,  who  withdrew  these  objec- 
tions. They  are  bound  by  their  own  action,  and  the  infants 
by  the  decree  from  which  they  did  not  appeal.  So  far  then  as 
the  payment  of  incumbrailces  is  concerned,  we  must  hold  they 
were  debts  for  which  the  testator  was  personally  liable.  They 
are  claimed  to  be  such  in  the  account ;  credited  as  such ;  not 
objected  to,  and  we  do  not  feel  at  liberty  to  charge  the  execu- 
tor by  presuming  there  was  no  bond  or  personal  covenant. 
What  remains  is  the  question  as  to  taxes  and  expenses  incurred 
by  reason  of  not  selling  the  land.  As  to  so  much  of  these  as 
accrued  after  the  eighteen  months,  there  would  be  room  for 
very  serious  debate  had  not  the  objection  been  formally  with- 
drawn. There  was  justice  and  fairness  in  that  withdrawal. 
The  evidence  had  shown  that  at  the  worst  the  executors,  acting 
in  good  faith,  and  trying  to  do  their  duty,  had  only  been 
guilty  of  an  error  of  judgment.  The  contestants  concluded 
either  tliat  no  liability  followed,  or  if  it  did,  that  it  would  he 
harsh  and  hard  to  enforce  it,  and  so  gave  the  notice  which 
practically  withdrew  the  objection.  To  allow  them  now  to 
take  back  their  notice  and  insist  on  the  objection  would  per- 
mit one  to  trifle  with  the  administration  of  justice  in  a  manner 
which  we  cannot  approve.  We  must,  therefore,  agree  with 
the  surrogate  and  disagree  with  the  General  Term  as  to  the 
items  relating  to  the  Dobbs'  Ferry  property. 

Both  sides  complain  of  the  disposition  made  of  the  allow- 
ances granted  by  the  surrogate.  He  awarded  $7,500  to  the 
executors  for  a  counsel  fee,  to  the  contestants  $1,000,  and  to 
the  guardian  ad  Utem  of  the  infants  $2,000.  These  allowances 
were  made  upon  the  authority  of  the  law  of  1870  (Ohap.  869, 
§  12) ;  and  the  General  Term  held  that  the  repeal  of  that  act 
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in  1880  (Chap.  245)  did  not  prevent  its  application  to  the 
present  case,  bnt  its  jast  constraction  was  subordinate  to  the 
provisions  of  the  Code  limiting  the  total  allowance  to  $2,000. 
In  that  we  think  the  General  Term  were  right.  In  Ncyes  v. 
Children^ 8  Aid  Society  (70  N.  T.  481)  we  held  that  in  giving 
allowances  nnder  the  act  of  1870  the  surrogate  is  confined  to 
the  "  manner  "  laid  down  in  sections  308  and  809  of  the  Code, 
and  cannot  exceed  the  maximum  limit  of  the  amount  which 
may  be  allowed,  fixed  by  said  sections,  and  must  follow  the 
process  by  which  that  amount  may  be  arrived  at,  which  is  pre- 
scribed therein.  The  General  Term  has  followed,  and  acted 
upon  that  decision,  not  only  in  the  present  case  but  in  others. 
{Down  V.  McOourkey^  16  Hun,  444;  Hwnd  v.  Warren^  16 
id.  622.)  All  that  is  now  urged  to  the  contrary  is  a  sugges- 
tion of  harmful  consequences,  and  that  the  limit  of  $2,000  was 
never  intended  to  be  made  applicable  to  "the  long  and  expeiv- 
sive  contests  "  in  the  Surrogates'  Courts.  We  think  it  was, 
and  are  not  without  hopes  that  its  effect  will  be  to  shorten 
their  duration  and  render  them  less  expensive,  without  at  all 
endangering  the  ability  of  executors  and  administrators  to  de- 
fend themselves  and  the  estates  which  they  represent. 

The  appellants,  however,  insist  that  the  power  to  make  al- 
lowances is  still  further  limited  by  the  provisions  of  the  Code 
of  Civil  Procedure,  and  those  apply,  because  the  costs  were 
taxed  in  October,  1880,  and  after  that  Code  took  effect.  Its 
own  provisions  leave  it  not  applicable.  By  section  3347,  sub- 
division 11,  the  eighteenth  chapter,  among  others,  is  made 
applicable  only  to  an  action  or  special  proceeding  commenced 
on  or  after  September  1,  1880,  except  as  to  certain  sections 
which  do  not  affect  the  question  of  costs  before  us.  "We  see  no 
reason,  therefore,  for  disturbing  the  conclusion  of  the  General 
Term  upon  the  subject  of  the  allowances.  Other  questions 
raised  in  the  case  have  been  examined,  but  need  not  be  spe- 
cially considered. 

The  judgment  of  the  General  Term,  so  far  as  it  modifies  the 

•  decree  of  the  surrogate,  by  refusing  credit  to  the  executors  for 

the  amounts  paid  upon  incumbrances,  and  for  taxes  and  ex- 
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penses  on  account  of  the  Dobbs'  Ferry  property,  should  be 
reversed,  and  in  other  respects  affirmed  with  costs  to  the 
executors,  to  be  paid  out  of  the  estate. 

All  concur. 

Judgment  accordingly. 


In  the  Matter  of  the  Probate  of  the  Will  of  Jambs  O'Neil, 

deceased. 

In  drawing  an  inatrnment  presented  for  probate  as  a  wiU,  a  printed  blank 
oonsisting  of  four  pages,  was  used.  The  formal  commencement  was 
printed  on  the  first  page  and  the  formal  termination  printed  at  the  foot  of 
the  third  page.  The  entire  blank  space  was  filled  in,  in  writing  ;  and 
apparently  for  want  of  room,  a  portion  of  a  paragraph  containing  material 
t  provisions  was  carried  over,  and  the  paragraph  finished  at  the  top  of  the 
fourth  page ;  the  two  portions  were  not,  however,  sought  to  be  connected 
by  means  of  a  reference  or  any  thing  indicating  their  relation  to  each 
other.  The  name  of  the  testator  was  written  at  the  end  of  the  prin- 
ted form,  and  the  names  of  the  witnesses  written  below  under 
the    formal    attestation    clause    on    the    third  page.     HM,  that    this  * 

*  was  not  a  subscription  "  at  the  end  of  the  will,"  such  as  is  required 
by  the  Revised  Statutes  (2  R.  S.  68,  §  40) ;  that  the  parts  of  the  will  pre- 
ceding the  signatures  could  not  be  received,  as  so  far  as  its  execution  was 
concerned,  the  will  was  valid  or  invalid  as  a  whole ;  and  that  probate  was 
properly  denied. 

B  seems  that  a  document  containing  testamentary  dispositions  not  authen- 
ticated according  to  the  provisions  of  the  statute  of  wills  may  not  be 
held  to  be  a  part  of  a  valid  will^  simply  because  it  is  referred  to  in  the 
body  of  the  will. 

Ibnneh  v.  ffaU  (4  N.  Y.  140),  distinguished. 

(Argued  February  6,  1888;  decided  March  6, 188a) 

Appeal  from  judgment  of  the  G-eneral  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  May  2, 1882,  which  reversed  a  decree  of  the  surrogate 
of  the  county  of  Essex,  admitting  to  probate  an  instrument  pur- 
porting to  be  the  will  of  James  O'Neil  deceased,  and  refused 
probate.    (Reported  below,  27  Hun,  130.) 
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In  drawings  the  instrument  in  question,  a  printed  blank  was 
used,  folded  in  the  middle,  like  an  ordinary  sheet.of  legal  cap ; 
at  the  top  of  the  first  page  was  a  printed  heading ;  the  rest  of 
that  page,  the  whole  of  flie  second  page  and  part  of  the  third 
page  was  left  blank.  This  blank  was  all  filled  with  writing ; 
just  preceding  the  printed  formal  termination  on  the  third  page 
was  the  following : 

"  13th.  And  I  authorize  and  empower  my  executors,  herein- 
after named,  to  sell,  convey,  assign  and  transfer  my  real  prop- 
erty for  the  payment  of  the  bequests  hereinbefore  named  and 
mentioned  either  at  private " 

Then  followed  the  printed  matter,  the  names  and  dates  in 
italics  being  in  writing  as  follows : 

"  Likewise  I  make,  constitute  and  appoint  Dennis  Daley ^  of 
the  town  of  Moriahy  Essex  county^  State  of  New  Torhy  Oeorge 
T,  Treackoayy  alsOy  Edwa/rd  Donohoe^  all  of  Moriah^  to  be 
executors  of  this  my  last  will  and  testament,  hereby  revoking 
all  former  wills  by  me  made. 

In  witness  whereof,  I  have  hereunto  subscribed  my  name 
and  aflixed  my  seal  the  28^A  day  of  Februa/tyy  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  eighty. 

[l.  s.]  JAMES  O'NEIL. 

The  above  instrument,  consisting  of  one  sheet,  was  at  the 
date  thereof  subscribed  by  J  amies  O^Neil  in  the  presence  of 
us  and  each  of  us,  he  at  the  time  of  making  such  subscription 
acknowledged  that  he  made  the  same  and  declared  the  said 
instrument  so  subscribed  by  him  to  be  his  last  will  and  testa- 
ment ;  whereupon  we  then  and  there  at  his  request  and  in  his 
presence  and  the  presence  of  each  other  subscribed  our  names 
as  witnesses  thereto. 

Dermis  Daley ^  residing  at  Mmeville^  N.  T. 
Oeorge  T.  Tread/way ^  residing  at  MineviUe,  N,  T. 
Edward  Dtynohoe^  MineviUey  N.  I^." 

On  the  fourth  page  was  the  following  apparent  continuation 
of  the  thirteenth  paragraph : 
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"  Or  public  sale  and  in  the  manner  which  they  will  deem 
the  most  profitable  and  advantageous  to  my  saidT  estate,  but  in 
no  case  shall  my  said  executors  be  process  by  law  or  otherwise 
to  sell  and  convey  and  dispose  of  my  said  real  property  before 
the  lapse  of  five  years  after  my  death  unless  my  said  executors 
shall  see  fit  and  proper  to  sell  and  dispose  of  the  same  by 
virtue  of  the  power  and  authority  hereinbefore  given  them  as 
aforesaid." 

The  will  so  drawn  was  read  to  the  testator,  the  portion 
written  at  the  top  of  the  fourth  page  being  read  as  if  written 
in  the  blank  space  preceding  the  printed  matter  on  the  third 
page. 

Matthew  Hale  for  appellants.  Both  the  spirit  and  the  letter 
of  the  statute  were  observed  in  this  case,  and  after  having  heard 
the  entire  contents  of  the  will,  the  testator  put  his  name  at 
the  only  place  which  by  any  fair  mode  of  construction  could 
properly  be  termed  its  end.  {Tonnele  v.  Hall,  4  Comet.  140 ; 
In  re  Washvtifftcm  Park^  52  N.  Y.  131 ;  In  re  Pedch^  1  Sw. 
&  Tr.  138 ;  In  re  Kivypton^  3  id.  427 ;  In  re  the  Ooode  of 
Bwt,  L.  R.,  2  P.  &  D.  213  ;  In  re  the  Goods  of  Wotton,  L.  R., 
3  P.  &  D.  160;  In  re  Coomhs,  L.  R,  1  P.  &  D.  302;  Hitchcock  v. 
Thompson^  6  Hun,  279 ;  1  Jarman  on  Wills,  107,  note ;  Matter 
of  OiUmcm,  38  Barb.  364;  Cohen's  Estate,  1  Tuck,  286 ;  KeUy 
Casey  67  N.  T.  416.) 

Sa/nmd  Ra/nd  for  respondents.  The  burden  was  upon  the 
proponents  to  show  affirmatively  that  the  mind  of  the  testator 
went  with  his  will.  {RoUwagen,  v.  RoUwagen^  63  N.  Y.  519 ; 
Tyler  v.  Oan^dmer,  35  id.  595,^  596.)  Every  last  will  and  testa- 
ment of  real  and  personal  property,  or  both,  shall  be  subscribed 
by  the  testator  at  the  end  of  the  will,  by  at  least  two  attesting 
witnesses,  each  of  whom  shall  sign  his  name  as  a  witness  at  the 
end  of  the  will.  (3  R.  S.  [3d  ed.]  144 ;  In  re  Goods  of  £i)% 
L.  R.,  2  P.  D.  213;  In  re  Goods  of  Kimptony  3  S.  &  T.  427; 
Wells  V.  ZoWy  5  Notes  of  Oases,  428 ;  Ayres  v.  AyreSy  id.  375 ; 
Smee  v.  Bryer,  6  id.  420 ;  In  re  Goods  of  Hoey,  2  Robt.  Ecd. 
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140 ;  MUhoa/rcPs  Case^  1  Curtis,  912 ;  1  Jarman  on  Wills,  by 
Kandolph  &  Talcott,  250;  DaXUmU  Case,  L.  R.,  1  P.  D.  189 ; 
In  re  Goods  of  Dea/rU,  47  L.  J.,  P.  D.  45 ;  18  Alb.  L.  J.  859  ; 
SweeUand  v.  Sweetkmdy  4  S.  ife  T.  6 ;  Ja/mss  v.  Patteny  6  N. 
Y.  9;  Dams  v.  ShiddSj.Qd  Wend.  841.)  The  language  and 
intent  of  the  statute  must  control,  not  the  intent  of  the  testa- 
tor. {SayesY,  Hardin^  6  Penn.  409;  Glanoey  v.  Olcmcey^ 
17  Ohio,  134;  Tonmle  v.  HaUy  4  Oomst.  140;  Sist&ra  of 
Charity  v.  Kelly ^  67  N.  Y.  410.)  There  is  no  such  reference 
to  the  words  following  the  will  as  to  incorporate  them  into  the 
instrument.  (  Van  Straubemee  v.  Monch^  L.  R.,  32  P.  D.  21 ; 
In  re  SwnderUmd^  L.  R,  1  P.  D.  198 ;  In  re  PascoU^  id.  606 ; 
In  re  DaUoWj  id.  189;  1  Jarman  on  Wills,  Randolph  & 
Talcott,  229 ;  In  re  Watkma^  L.  R.,  1  P.  D.  19 ;  In  re  Brewis, 
L.  J.  D.  &  D.  24.) 

RuGEB,  Ch.  J.  The  matter  in  controversy  arises  between 
some  of  the  heirs  at  law  and  the  executors,  over  tiie  alleged 
improper  execution  of  what  purports  to  be  the  will  of  James 
O'Neil. 

The  instrument  was  drawn  upon  a  printed  blank,  consisting 
of  four  pages,  the  formal  commencement  being  printed  on  the 
first  page  and  the  formal  termination,  also  printed,  appearing 
at  the  foot  of  the  third  page,  and  the  intermediate  space 
being  originally  left  blank  for  the  insertion  of  such  special 
provisions  as  the  testator  might  desire  to  make.  When  pre- 
sented for  probate  the  entire  blank  space  was  filled  in,  and  it 
being  apparently  insufficient  in  extent  to  contain  all  of  the 
provisions  sought  to  be  introduced  into  the  will,  the  thirteenth 
seems  to  have  been  carried  over  and  finished  on  the  first  eight 
or  ten  lines  of  the  fourth  page.  That  portion  of  the  will 
seems  in  no  way  to  be  authenticated,  and  leaves  a  blank  space 
of  two-thirds  of  a  page  below  the  written  lines.  The  names  of 
the  testator  and  of  the  witnesses  were  subscribed  toward  the 
bottom  of  the  third  page,  below  the  formal  printed  termination 
of  the  will,  and  there  only.  The  portion  of  the  thirteenth 
paragraph,  immediately  preceding  the  printed  termination, 
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was  manifestly  incomplete,  and  the  lines  written  on  the  fourth 
page  were  obviously  a  continuation  of  this  broken  paragraph. 
The  two  portions,  were  not,  however,  sought  to  be  connected 
by  means  of  a  reference,  asterisk,  words  or  symbol,  indicating 
the  relation  to  each  other.  Material  provisions  are  contained  in 
the  writing  upon  the  fourth  page.  Upon  this  state  of  facts  the 
question  is  raised  that  this  is  not  such  a  subscription  and  sign- 
ing by  the  testator  and  the  witnesses  at  the  "  end  of  the  will," 
as  is  required  by  our  statute.  (2  R  S.  63,  §  40.)  The  appli- 
cation of  some  of  the  elementary  principles  governing  the 
interpretation  of  statutes  would  seem  to  furnish  a  safe  and 
certain  guide  for  the  determination  of  the  question  presented. 
The  words  of  the  statute  must  be  construed  in  their  plain, 
obvious  sense,  according  to  their  signification  among  the  people 
to  whom  they  were  directed.  {Ogden  v.  SavmderSj  12  Wheat. 
332 ;  Story  on  Const.,  §  449.)  Also  that  construction  must 
be  adopted  which  will  effectuate,  as  far  as  possible,  the  intent 
of  the  framers  of  the  statute,  and  obviate  the  anticipated  evils 
which  were  the  occasion  thereof.  {Tonnde  v.  MaU,  4  N.  Y. 
140.)  The  legislative  intent  was  doubtless  to  guard  against 
frauds  and  uncertainty  in  the  testamentary  disposition  of 
property,  by  prescribing  fixed  and  certain  rules  by  which 
*  to  determine  the  validity  of  all  instruments  purporting  to  be 
wills  of  deceased  persons.  (Reviser's  Notes ;  Willis  v.  LawSy 
6  Notes  of  Cases,  428.)  The  question  then  arises  whetlier  the 
"  end  of  the  will "  referred  to  in  the  statute  means  the  actual 
physical  termination  of  the  instrument,  or  that  portion  thereof 
which  the  testator  intended  to  be  the  end  of  the  will.  While 
it  is  possible  that  in  isolated  cases  the  latter  construction  might 
sometimes  preclude  the  perpetration  of  a  wrong —  it  certainly 
would  not  satisfy  the  general  object  of  the  statute  of  furnish- 
ing a  certain  fixed  and  definite  rule  applicable  to  all  cases. 
While  the  primary  rule  governing  the  interpretation  of  wills, 
when  admitted  to  probate,  recognizes  and  endeavors  to  carry 
out  the  intention  of  the  testator,  that  rule  cannot  be  invoked 
in  the  construction  of  the  statute  regulating  their  execution. 
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In  the  latter  case  courts  do  not  consider  the  intention  of  the 
testator,  but  that  of  the  legislature. 

In  considering  the  question  stated  upon  authority,  some 
cases  are  found  which  apparently  sustain  the  contention  of 
appellant's  counsel.  In  all  of  them,  however,  there  was  a 
failure  to  observe  the  rules  of  construction  which  we  consider 
controlling.  We  think,  however,  that  the  weight  of  authority 
favors  the  theory,  that  the  statute  fixes  an  inflezible  rule, 
by  which  to  determine  the  proper  execution  of  all  testamentary 
instruments. 

The  cases  cited  from  the  English  Beports,  except  certain 
ones  hereinafter  referred  to,  do  not  afford  much  assistance  in 
construing  our  statute,  from  the  fact  that  they  cover  a  period 
during  which  material  changes  were  wrought  in  their  statutes 
and  tlie  further  fact  that  those  statutes  differ  in  material 
respects  from  our  own.  The  statute  of  15  and  16  Victoria, 
chap.  24,  among  other  things  provided  that  no  signature  *' shall 
be  operative  to  give  effect  to  any  disposition  or  direction  which 
is  underneath  or  which  follows  it,  nor  shall  it  give  effect  to 
any  disposition  or  direction  inserted  after  the  signature  shall 
be  made."  From  this  alone  might  be  deduced  arguments  sufS- 
cient  to  dispose  of  the  question  involved  in  this  case  if  our 
statutes  contained  similar  provisions. 

As  early  as  1847  Sir  Jenner  Fust,  in  the  case  of  Willis 
V.  Zoioe  \mpra)y  says :  "  Cases  have  occurred  before  the 
real  purpose  of  the  act  had  been  ascertained  in  which  the 
court  has  given  construction  to  the  statute  as  far  as  possible  to 
fulfill  the  real  intention  of  the  parties ;  but  the  court  is  under 
the  necessity  of  looking  at  the  clear  intention  of  the  act.  The 
court  was  of  the  opinion  at  first  that  the  intention  of  this  part 
of  the  act  was  to  remove  the  difSculty  which  had  arisen  under 
the  statute  of  frauds,  by  the  construction  of  which,  a  signa- 
ture at  the  commencement  of  the  will  was  equally  good  with 
the  signature  at  its  end.  But  there  was  another  reason  for  the 
provision,  viz. :  to  guard  against  fraud.  The  act  required  the 
signature  to  be  at  the  foot  or  end  of  the  will  to  prevent  any 
addition  to  the  wiU  being  made  after  its  execution  in  presence 
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of  witnesses."  In  DdUovfa  Case  (L.  R.,  1  P.  &  D.  189)  imme- 
diately following  the  signatures  of  the  testator  and  the  wit- 
nesses was  the  clause  "  my  executors  are,"  A.,  B.  &  C.  The 
will  contained  clauses  in  the  body  referring  to  his  execntors  as 
**  hereinafter  named,"  but  they  were  named  in  no  other  place 
except  after  the  signature.  It  was  held  that  the  clause  naming 
the  executors  could  not  be  admitted  to  probate,  Sir  J.  B.  Wild^ 
saying :  ^^  The  question  is  whether  under  St.  Leonard's  act  (15 
and  16  Victoria),  the  clause  appointing  executors  can  be 
admitted  to  probate.  Although  parol  evidence  may  show  that 
the  clause  appointing  executors  was  written  before  the  signa- 
ture it  is  not  made  manifest  by  any  words  in  the  will  of  the 
testator  so  describing  that  clause  when  he  referred  '  to  my  execu- 
tors hereinafter  named.'  And  parol  evidence  cannot  be  re- 
ceived for  that  purpose,  and  it  seems  to  me  aho  that  it  would 
be  directly  contrary  to  the  statute  which  requires  the  will  to  be 
signed  at  the  foot  or  end  to  permit  probate  in  this  will." 

In  SweeUcmd  v.  Sweetland  (4  Swaby  &  Tristram,  6),  Sir  J. 
B.  Wilde  says  :  ^^  I  have  no  doubt  the  testator  did  intend  to 
execute  in  proper  form  the  will ;  the  question  is  whether  he 
has  done  so." 

In  Says  v.  Harden  (6  Penn.  St.  409),  Gibson,  J.,  says  : 
"  Signing  at  the  end  of  the  will  was  required  to  prevent  evaaion 
of  its  provisions." 

In  Glanoy  v.  OUmcy  (17  Ohio  St.  134),  Day,  Oh.  J.,  says : 
'^The  testator  is  required  by  this  portion  of  the  statute  to 
sign  his  will  at  the  end  thereof.  The  reason  of  this  requisition 
is  obviously  to  prevent  improper  alterations  of  a  will."  **  The 
provision  is  a  judicious  one,  and  care  should  be  taken  not  to 
break  in  upon  it  by  a  lax  interpretation." 

We  think  this  question  has  been  substantially  determined 
in  this  court  in  the  case  of  The  Sisters  of  Chaa^  v.  KeUy 
(67  N.  Y.  409).  FoLQER,  J.,  says :  "  Oan  we  say  that  the  end 
of  the  will  has  been  found  until  the  last  word  of  all  the 
provisions  of  it  has  been  reached?  To  say  that  where  the 
name  is,  there  is  the  end  of  the  will,  is  not  to  observe  the 
statute.    That  requires  that  where  the  end  of  the  will  is  there 
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shall  be  the  name.  It  is  to  make  a  new  law  to  say  that  where 
we  find  the  name  there  is  the  end  of  the  will."  ^^  The  statu- 
tory provision  requiring  the  subscription  of  the  name  to  be 
at  the  end  is  a  wholesome  one,  and  was  adopted  to  remedy 
real  or  threatened  evils.  It  should  not  be  frittered  away  by 
exceptions." 

It  will  be  seen  in  all  of  the  cases  cited  there  was  no  reason 
to  doubt  the  testator's  intention  to  make  a  valid  disposition 
of  his  property,  and  yet  in  each  case  the  will  was  denied  pro- 
bate, because  in  the  execution  thereof  the  testator  did  not  con- 
form to  the  provisions  of  the  statute,  in  failing  to  place  his  sig- 
nature at  the  physical  end  of  the  will. 

It  is  claimed  by  tbe  counsel  for  appellant  that  the  clause  in 
question  may  be  regarded  aa  an  interlineation  and  thus  held  to 
be  constructively  a  part  of  the  body  of  the  will.  We  think 
that  this  claim  cannot  be  supported  without  opening  the  door 
to  all  of  the  evils  which  the  statute  was  intended  to  prevent, 
and  substantially  abrogating  its  wholesome  provisions. 

The  same  argument  would  validate  the  addition  of  a  four- 
teenth paragraph  to  the  unauthenticated  lines  appearing  on 
the  fonrthpage  and  lead,  by  logical  deduction,  to  indefinite  ex- 
tension* It  is  said  also  that  the  cases  holding  that  a  paper  or 
document  referred  to  in  the  body  of  a  will  may  be  considered 
as  a  part  thereof  afford  support  to  the  construction  claimed  by 
appellant's  counsel. 

It  is  not  believed  that  any  paper  or  document  containing 
testamentary  provisions  not  authenticated  according  to  the  pro- 
visions of  pur  statute  of  wills  has  yet  been  held  to  be  a  part  of 
a  valid  testamentary  disposition  of  property,  simply  because  it 
was  referred  to  in  the  body  of  the  will.  It  was  held  in  Ttmr 
nde  V.  HaU  (4  N.  Y.  140),  that  a  map  appearing  after  the 
signature  upon  a  will,  and  said  to  be  a  reduced  copy  of  a  map 
made  by  the  testator  of  his  real  estate  and  filed  in  the  county 
clerk's  office  of  New  York,  and  which  was  referred  t-o  in  the 
body  of  the  will,  did  not  require  the  signature  of  the  testator 
and  viritnesses  to  follow  it  in  order  to  make  it  a  part  of  the 
will.    It  is  to  be  oljserved  that  the  paper  there  in  question  was 
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referred  to  merely  to  identify  the  subject  devised  and  con- 
tained no  testamentary  provisions.  It  is  further  to  be  observed 
that  the  will  in  the  case  cited  was  complete  without  such  addi- 
tions, and  that  the  maps  could  probably  have  been  used  as  evi- 
dence to  identify  the  property  devised,  even  if  no  reference 
had  been  made  thereto  in  the  will.  Independent  of  authority 
the  argument  upon  principle  leads  inevitably  to  the  conclusion 
that  the  will  was  improperly  executed.  The  signatures  to  it 
are  confessedly  between  the  various  operative  and  disposing 
parts  of  the  instrument,  and  in  no  sense  at  the  literal  or  physi- 
cal end  of  the  will.  That  the  signatures  are  where  the  testator 
intended  the  will  should  end  we  have  already  seen  is  not  a 
material  circumstance.  A  blank  space  covering  two-thirds  of 
a  page  of  foolscap  paper  is  left  immediately  after  the  language 
we  are  invited  to  insert  in  this  will,  and  no  possible  guard  is 
provided  against  the  addition  thereto  of  any  such  provision  as 
the  person  in  possession  of  this  paper  may  be  tempted  to  make. 
There  can  be  no  answer  to  the  proposition  that  to  uphold  this 
will  is  to  defeat  the  object  of  the  statute  in  requiring  a  will  to 
be  subscribed  at  the  end.  The  opportunity  of  adding  indefi- 
nitelyto  a  testamentary  provision  will  be  legalized  by  so  hold- 
ing, and  the  statute,  instead  of  establishing  an  inflexible  rule  by 
which  to  determine  the  proper  execution  of  a  will,  will  be  open 
to  as  many  different  constructions  as  varying  circumstances  may 
invite.  We  thus  arrive  at  the  conclusion  that  the  will  in  ques- 
tion was  not  properly  executed  and  it  cannot,  therefore,  be  ad- 
mitted to  probate.  The  claim  that  such  parts  of  the  vnll  as 
precede  the  signatures  may  be  received  and  the  remainder  re- 
jected cannot  be  supported.  The  statute  denies  probate  to  a 
vnll  not  executed  in  accordance  with  its  provisions.  It  is  either 
valid  or  invalid  as  an  entirety  as  far  as  its  execution  is  concerned. 
It  is  undeniable  that  the  portion  foUovnng  the  testator's  sig- 
nature contains  material  provisions  and  formed  part  of  his  scheme 
in  making  a  will.  At  all  events  we  have  no  way  of  determin- 
ing the  extent  to  which  he  deemed  them  material,  and  cannot 
give  eflEect  to  one  part  and  deny  force  to  another.    This  point 
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was  decided  adversely  to  the  appellant  in  The  Sisters  of  Charity 
V.  KeUyy  and  other  cases  above  cited. 

The  judgment  should  be  affirmed. 

All  concur,  except  Bapallo,  J.,  not  voting. 

Judgment  affirmed. 


Alice  Buokikgham,  as  Executrix  and  Trustee,  etc.,  Appellant, 
V.  Ebastus  Corning,  Impleaded,  etc.,  Respondent. 

A  devisee  cannot  maintain  an  action  to  have  a  mortgage  upon  the  lands 
devised,  executed  by  his  testator  to  secure  a  usurious  loan,  canceled 
because  of  the  usury,  without  first  paying,  or  offering  to  pay,  the  sum 
actually  loaned ;  he  is  not  a  *'  borrower  *'  within  the  meaning  of  the  pro- 
visions  of  the  usury  laws  (1  R.  S.  772,  §  8  ;  §  4,  chap.  430,  Laws  of  1837), 
declaring  such  payment  or  offer  to  be  unnecessary  as  a  condition  of 
granting  relief  where  suit  is  biought  by  the  borrower. 

(Argued  February  7, 1883 ;  decided  March  6, 1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  March  80,  1882,  which  affirmed  a  judgment  in  favor  of 
defendant  Corning,  entered  upon  an  order  sustaining  a  demur- 
rer to  the  complaint. 

The  complaint  alleged  in  substance  that  on  the  23d  of 
August,  1866,  James  Horner  and  James  Ludlnm,  being  part- 
ners in  business,  made  and  executed  in  New  York,  to  Erastus 
Corning,  since  deceased,  their  bond  and  mortgage  on  certain 
lands  in  New  Jersey  belonging  to  their  partnership,  to  secure 
a  loan  to  said  partnership  from  said  Coming  of  $68,915,  and 
that  the  transaction  was  usurious ;  that  afterward  said  Corning 
died  and  the  said  bond  and  mortgage  came  by  transfer  to 
Erastus  Coming,  the  defendant,  who  now  owns  the  same ;  that 
afterward  James  Homer  died,  and  by  his  will  devised  all  his 
interest  in  the  lands  covered  by  the  mortgage  to  the  plaintiff, 
Alice  Buckingham,  three-fourths  of  which  interest  was  to 
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belong  to  said  Alice  Buckingham,  absolutely,  as  devisee,  and 
ono-fourth  of  said  interest  she  was  to  hold  as  trustee  for  Susan 
Homer,  and  appointed  said  Alice  Buckingham  executrix  of 
said  Homer^s  estate ;  that  the  partnership  estate  of  said  Homer 
&  Co.  is  unsettled,  and  that  defendant  Andrew  Kirkpatrick 
has  been  appointed,  by  the  Court  of  Chancery  in  New  Jersey, 
receiver  of  the  same,  and  is  now,  as  such  receiver,  vested  with 
the  title,  both  real  and  equitable,  of  said  partnership  estate ; 
that  the  receiver  was  requested  by  the  plaintiff  to  bring  this 
action,  or  to  join  with  the  plaintiff  in  doing  so,  and  refused. 

Plaintiff  asked  for  judgment,  declaring  said  mortgage  void 
for  usury,  and  that  it  be  delivered  up  and  canceled. 

There  was  no  allegation  in  the  complaint  of  any  tender  or 
offer  before  suit  bronght  to  pay  the  plaintiff  the  sum  of 
money  admitted  to  have  been  actually  loaned. 

The  defendant  Corning  demurred  to  the  complaint,  on  the 
ground  of  defect  of  parties,  and  that  the  facts  alleged  do  not 
constitute  a  ground  of  action. 

Theodore  TT.  Dwigkt  for  appellant.  Assuming  that  the 
plaintiff  in  this  case  can  be  regarded  as  a  borrower,  this  action 
can  be  maintained  in  its  present  form.    (  WiUiams  v.  Fitzhugh^ 

87  N.  Y.  444;  Wyeth  v.  Brcmiff,  84  id.  627.)  In  a  case  like 
the  present  the  plaintiff  is  a  borrower  and  entitled  to  the 
benefits  of  the  statute.  {Postv.B'k  of  Utica,  7  Hill,  891; 
Scmda  v.  Ohv/rch,  6  N.  T.  847 ;  Cole  v.  Savage^  10  Paige,  688 ; 
LimngBton  v.  Harris^  11  Wend.  829 ;  Williams  v.  Fitzhugh^ 

88  N.  T.  444,  448,  449 ;  FvUerton  v.  McOwrdy,  4  Lans.  182; 
AUerton  v.  Belden,  49  N.  Y.  878 ;  Wheeloch  v.  Lee^  64  id. 
242 ;  Marsh  v.  Houee^  13  Hun,  126 ;  Schemverhom  v.  TaH- 
mani,  14  N.  Y.  98 ;  AUm  v.  Dioesy,  16  Hun,  811.)  The 
party  who  had  the  direct  benefit  of  the  loan  is  a  borrower. 
{AUertm  v.  Bddm,  49  N.  Y.  378 ;  Wheeloch  v.  Lee^  64  id. 
242.)  The  plaintiff  in  this  case,  regarded  as  the  executrix 
under  the  will  of  James  Homer,  or  as  trustee  of  Susan  Homer, 
and  as  cestm  que  trust  under  this  will,  can  maintain  this  action 
as  a  ^^ borrower"  under  the  statute.     {Smith  v.  Jackson^  2 
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Edw.  Ch.  28 ;  BuoJdey  v.  BucUey,  11  Barb.  48 ;  1  Washburn 
on  Eeal  Property,  p.  201, 1 12  [4th  ed.] ;  Foster's  Appeal^  74 
Penn.  St.  308 ;  SilAxmi  v.  Kirkmcm,  1  M.  &  W.  418,  428 ; 
Quick  V.  InidburroWj  8  Bnlstrode,  30 ;  Mwrshall  v.  Broad- 
hwstj  1  0.  &  J.  403 ;  2  Parsons  on  Contracts,  Part  2,  chap.  1, 
§  8 ;  MercK^  Mo.  Neat.  Bk  v.  Com.  Warehouse,  49  N.Y.  642 ; 
Lwmgsian  v.  Haaris,  11  Wend.  343 ;  EquitoMeL.lns.  Co.  v. 
OwyleTy  75  N.  Y.  615 ;  Moor  v.  Dewe,  22  Hun,  208 ;  Knickers 
locker  L.  Ins.  Co.  v.  Nelson,  78  N.  Y.  137.)  An  equitable 
owner  may  be  regarded  as  a  borrower  under  the  statute,  as 
between  him  and  the  legal  owner.  The  plaintiff  as  a  bene- 
ficiary under  James  Homer's  will,  and  independent  of  her  exec- 
utorship, is  such  an  equitable  owner.  {Eq.  Life  Ins.  Co.  v. 
Cuyler,  12  Hun,  247, 249 ;  affirmed,  75  N.  Y.  511.)  The  exec 
utors  of  the  borrower  are  included  in  the  term  "borrower." 
{ImvngsUm  v.  Ha/rris,  3  Paige,  628 ;  S.  C,  11  Wend.  336 ; 
Po«t^.  Pre^dt  ofB'k  of  Utica,  7  Hill,  398,  400,  411;  Cde 
V.  8an)age,  1  Clarke,  482;  10  Paige,  690 ;  Whedook  v.  Lee,  64  N.  Y. 
247 ;  MecKs'  E*k  v.  Ednjoards,  1  Barb.  271 ;  Ferine  v.  Striker, 
7  Paige,  698 ;  Morse  v.  Thayer,  9  id.  197.) 

Amasa  J.  Parker  for  respondent.  The  complaint  does  not 
state  facts  sufficient  to  constitute  a  canse  of  action,  because  it 
does  not  contain  an  allegation  of  a  tender  before  action  com- 
menced of  the  sum  borrowed  with  interest.  {WiUiwms  v. 
Fitzhugh,  37  N.  Y.  444,  453 ;  Rogers  v.  BatKbone,  1  Johns. 
Ch.  367 ;  BisseU  v.  Kellogg,  60  Barb.  617 ;  Lvvingston  v. 
Harris,  11  Wend.  329 ;  AUerton  v.  Belden,  49  N.  Y.  377  ; 
Post  V.  Bk  of  Utica,  7  Hill,  391.)  The  plaintifE  is  not  a 
"  borrower  "  within  the  language  of  the  statute.  {Cole  v.  Sa/o- 
age,  10  Paige,  583 ;  Post  v.  B'k  of  Utica,  7  Hill,  391 ;  VUas 
V.  Jones,  1  N.  Y.  274 ;  Bexford  v.  Midger,  2  id.  131 ;  Scher- 
merhom  v.  Talhnan,  14  id.  94 ;  Marsh  v.  Bouse,  18  Hun, 
126 ;  Whedock  v.  Lee,  64  N.  Y.  242 ;  Allen  v.  Biossy,  16  Hun, 
311 ;  Srrdth  v.  Cross,  id.  487 ;  AUerton  v.  Belden,  49  N.  Y. 
373,  377.)  No  right  of  action  of  a  deceased  partner,  who 
leaves  a  surviving  partner,  exists  in  the  legal  representatives 
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of  the  deceased.  {Evans  v.  Eva/na^  9  Paige,  178 ;  Story  on 
Part.,  §  844 ;  Solomon  v.  Fitzgerdid,  9  Heisk.  652 ;  WhU^ 
ney  v.  Ootto^i^  53  Miss.  689 ;  Jones  on  Mort.,  §  1416 ;  OuUum 
V.  Btiire^  1  Ala.  126 ;  Jones  v.  Parsons^  26  Cal.  100.) 

Andbbws,  J.  The  bond  and  mortgage  executed  by  James 
Homer  and  James  Ludlum  to  Erastns  Coming,  deceased,  dated 
August  23, 1866,  for  the  sum  of  $68,915,  upon  the  facts  averred 
in  the  complaint  and  admitted  by  the  demurrer,  were  usurious 
and  void.  The  plaintiff,  as  executor  of  James  Homer,  could 
interpose  the  defense  of  usury  in  an  action  brought  against  her 
in  her  representative  capacity,  to  enforce  the  bond,  and  she  could 
also  as  devisee  of  the  real  estate  covered  by  the  usurious  mort- 
gage, defend  on  the  same  ground,  an  action  of  foreclosure. 
(1  Rev.  Stat.  772,  §  5;  Brooks  v.  Avert/,  4  N.  T.  225.) 
But  the  plaintiff  as  executor  cannot  maintain  an  action  hi 
equity  to  have  the  bond  surrendered  up  and  canceled,  for 
the  reason  that  she  has  a  perfect  defense  at  law,  and  no  neces- 
sity for  an  equitable  remedy  is  shown  {AUerton  v.  Bdden,  49 
N.  Y.  375),  and  whether  as  devisee  of  t]^e  land,  she  can  bring 
an  action  for  relief  against  the  mortgagee  tQ  have  it  canceled 
as  a  cloud  upon  the  title,  without  offering  to  pay  the  sum  actu- 
ally loaned,  depends  upon  the  question  whether  the  devisee  of 
a  mortgagor  in  a  usurious  mortgage,  is  a  hoirrower  within  the 
meaning  of  the  fourth  section  of  the  Usury  Act  of  1837,  or  the 
provisions  of  the  Revised  Statutes  upon  the  same  subject  (1 R. 
S.  772,  §  8).  It  was  held  by  the  chancellor  in  Cole  v.  Sa/oage 
(10  Paige,  683),  that  a  gi-antee  with  warranty  of  a  mortgagor 
in  a  usurious  mortgage,  of  the  lands  covered  by  the  mortgage, 
was  a  borrower  within  the  spirit,  though  admittedly  not  within 
the  letter  of  the  statute,  and  he  also  expressed  the  opinion  that 
the  statute  extended  to  the  sureties,  heirs,  devisees  or  personal 
representatives,  of  the  original  borrower. 

This  broad  construction  of  the  statute  was  overruled  by  the 
Court  of  Errors,  so  far  as  it  related  to  grantees  of  the  borrower, 
in  Post  V.  The  Bank  of  Utica  (7  Hill,  391),  in  which  it  was 
held  that  a  subsequent  grantee  of  premises  covered  by  a  usuri- 
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0U8  mortgage  was  not  a  borrower  within  the  act  of  1837.  This 
case  was  followed  in  liexford  v.  Widger  (2  N.  Y.  131),  which 
was  an  action  by  a  mortgagee  to  set  aside  a  prior  judgment 
confessed  by  the  mortgagor  alleged  to  be  usurious,  and  which 
was  an  apparent  lien  on  the  mortgaged  premises,  and  it  was 
held  that  the  action  could  not  be  maintained  without  the  plaint- 
iff paying  or  offering  to  pay  the  sum  actually  due  on  the  judg- 
ment. In  Post  V.  The  Bank  of  Utica^  the  dictum  of  the 
chancellor  in  Cole  v.  Samage  that  the  sureties,  heirs,  devisees, 
and  personal  representatives  of  the  borrower,  were  borrowers 
within  the  act  of  1837  was  repeated  by  some  of  the  senators 
who  delivered  opinions  in  that  case,  but  this  point  was  not  at 
all  involved  in  the  judgment.  In  VHab  v.  Jone%  (1  N.  T. 
274),  Judge  Bbonson  expressed  the  opinion  that  a  surety  of  a 
borrower,  was  not  a  borrower  within  the  statute.  The  case  did 
not  go  off  upon  this  ground,  and  the  point  was  not  then  adjudi- 
cated. But  the  point  did  arise  in  the  case  of  AUerton  v.  Belden 
(8upra\  where  it  was  held  that  an  accommodation  indorser  of  a 
usurious  note,  whose  indorsement  was  made  before  the  note  had 
an  inception,  and  to  aid  the  makers  in  securing  the  usurious 
loan,  was  not  a  borrower  within  the  act  of  1837,.  and  could  not 
maintain  an  action  for  the  cancellation  of  the  note  without  of- 
fering to  pay  the  sum  loaned.  There  was  another  point  con- 
sidered by  the  court,  also  decisive  of  the  case,  but  both  points 
were  decided.  It  is  claimed  that  the  decision  might  have  been 
different  if  the  surety  had  been  a  party  to  the  principal  con- 
tract, but  it  is  to  be  observed  that  that  was  the  position  of  the 
complainant  in  Vilas  v.  Jonesy  above  referred  to,  and  this  court 
in  its  opinion  in  AUerton  v,  Belden  expressly  approved  of  the 
observation  of  Bbonson,  J.,  in  the  former  case,  as  to  the  posi- 
tion of  a  surety  under  the  act  of  1837.  Nor  does  there  seem 
to  be  reason  for  any  distinction  depending  on  the  mere  form 
of  the  surety's  obligation. 

It  will  thus  be  seen  that  sureties,  and  grantees,  two  of  the 

classes  of  persons  supposed  by  the  chancellor  in  Cole  v.  Savage^ 

to  be  within  the  statue  of  1837,  have  by  subsequent  decisions 

been  excluded  from  its  operation.  The  tendency  of  judicial  opin- 
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ion  to  limit  the  application  of  the  word  "  borrower"  to  the  per- 
son who  borrowed  the  money,  aud  was  at  the  time  a  party  to  the 
contract,  aud  who  continued  to  stand  in  the  position  of  borrower, 
is  very  marked.  In  Schermerhom  v.  TaZman  (14  N.  Y.  93), 
it  was  held  that  the  actual  borrower,  who  had  after  the  usurious 
loan  become  bankrupt,  and  subsequently  re-purchased  the 
property  covered  by  the  usurious  loan,  on  a  sale  by  the  assignee 
in  bankruptcy,  could  not  maintain  an  action  to  set  aside  the 
usurious  security,  the  decision  proceeding  on  the  ground  that 
although  he  was  the  borrower  in  fact,  he  had  lost  his  character 
as  such  by  the  transfer  and  the  re-pui^chase  of  the  property, 
and  was  not  entitled  to  the  benefit  of  the  act.  In  Wheelock  v. 
Zee  (64  N.  Y.  243),  it  was  held  that  an  assignee  in  bankruptcy 
could  not  maintain  an  action  to  compel  the  delivery  up  of 
collaterals  turned  out  by  bankrupt  to  secure  a  usurious  loan, 
or  to  have  an  obligation  given  by  the  bankrupt  therefor  declared 
void  for  usury,  without  offering  to  pay  the  sum  loaned,  on 
the  ground  that  the  assignee,  although  a  trustee  for  both 
the  bankrupt  and  creditoi's,  was  not  a  borrower  within  the  act 
of  1837. 

This  line  of  teases  is,  we  think,  decisive  against  the  mainte- 
nance of  this  action.  The  opinion  entertained  in  some  of  the 
early  cases,  that  the  act  of  1837,  extends  to  persons  claiming 
under,  or  in  privity  with,  the  original  boiTOwer,  as  well  as  to  the 
borrower  himself,  cannot  in  the  light  of  the  adjudications,  be  sup- 
ported. The  legislature,  in  the  act,  used  a  word  having  a 
definite  and  limited  meaning.  The  act  conferred  a  special  and 
peculiar  privilege  upon  the  actual  borrower.  It  permitted 
him,  without  conforming  to  the  general  and  established  prin- 
ciple of  equity,  to  keep  the  money  borrowed,  and  at  the  same 
time  compel  the  cancellation  of  the  usurious  security.  The 
statute  proceeded  doubtless  in  part  upon  the  policy  of  dis- 
couraging usury,  but  also  upon  the  theory  that  the  borrower 
was  the  victim  of  the  usurer.  But  the  privilege  is  personal 
purely.  The  borrower  is  not  bound  to  avail  himself  of  it, 
and  it  may  be  very  inequitable  for  him  to  do  so.  In  this 
case  the  plaintiff's  testator  paid  the  interest  on  the  mortgage 
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for  several  years,  until  his  death.  He  did  not  exercise  the 
right  under  the  act  of  1887,  to  disincumber  his  estata  of  the 
usurious  mortgage  during  his  h'fe,  and  this  right  did  not,  we 
think,  pass  upon  his  death  to  his  heirs,  devisees,  or  representa- 
tives. 

This  leads  to  an  afBrmance  of  the  judgment. 

All  concur. 

Judgment  affirmed. 


John  F.  Talkaob,  Respondent,  v,  Thi3  Thibd  National  Bank 
OF  THB  City  of  New  Yoek,  Appellant. 

M.  &  Co.,  who  were  brokers  and  agents  for  H.,  having  authoritj  from  her 
to  pledge  certain  stocks  belonging  to  her  for  a  loan  of  $35,000,  made  a 
contract  with  defendant  for  the  loan,  giving  their  own  note  therefor, 
aecared  by  pledge  of  the  stock.  Defendant  knew  that  the  loan  was  for 
H.,  and  was  to  be  used  to  paj  for  a  portion  of  the  stocks,  and  that  the 
stocks  belonged  to  her.  In  an  action  for  an  alleged  conversion  of  the  said 
stocks  defendant  claimed  the  right  to  hold  the  same  as  secaritj  for  other 
loans  made  bj  it  to  M.  &  Co.  Held  untenable ;  that  defendant  had  no 
right  to  assume  that  M.  &  Co.  had  authority,  to  make  other  loans,  at 
least,  in  the  absence  of  any  statement  that  the  subsequent  loans  were 
made  for  the  benefit  of  H.,  and  this  although  M.  &  Co.  had  a  power  of 
attorney  absolute  on  its  face. 

Plaintiff  tendered,  before  suit  was  brought,  the  $85,000  and  interest,  and 
on  this  being  refused  tendered  $46,000.  BM,  that  this  was  not  conclu- 
sive as  an  admission  that  defendant  had  a  lien  for  the  latter  sum  ;  and 
that  defendant  was  not  entitled  to  a  deduction  of  that  amount  from  the 
value  of  the  stocks,  but  only  of  the  amount  of  Us  lien. 

An  action  in  the  Supreme  Court  against  a  National  bank  need  not  be 
brought  in  the  county  where  the  bank  is  located,  but  may  be  brought  in 
any  county  where  the  plaintiff  resides. 

Hagadom  v.  Baux  (72  N.  Y.  688) ;  C(uey  v.  Adama  (102  U.  8.  66),  dis- 
tinguished. 

(Argued  February  8, 1888 ;  decided  BiCarch  6, 1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  seoond  judicial  department,  entered  upon  an  or- 
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der  made  September  12,  1882,  which  affirmed  a  judgment  in 
favor  of  plaintifiE,  entered  upon  a  verdict,  and  affirmed  an  or- 
der denying  a  motion  for  anew  trial.  Also,  appeal  from  order 
of  said  General  Term,  made  at  the  May  term,  1882,  affirming 
an  order  of  Special  Term,  denying  a  motion  to  change  the 
place  of  trial  from  the  county  of  Kings  to  the  county  of  New 
York.  (Keported  below,  on  appeal  from  order  changing  place 
of  trial,  27  Hun,  61.) 

This  action  was  brought  to  recover  damages  for  the  alleged 
conversion  of  certain  stocks. 

The  material  facts  are  stated  in  the  opinion. 

S.  P.  JVaah  for  appellant.  As  Julia  G.  Hunt,  under  whom 
plaintiff  claims,  delivered  the  stocks  sued  for  to  MoUer  &  Co., 
with  blank  transfers  and  powers  of  attorney  which  enabled 
them  to  invest  a  holder  with  a  perfect  title^  and  also  gave  them 
express  authority  to  use  the  stocks  as  security  for  money  to  be 
borrowed  by  them,  any  private  understanding,  therefore,  with 
MoUer  &  Co.,  as  to  the  sum  they  were  authorized  to  borrow 
did  not  affect  the  defendant.  {F.  <b  M,  Rh  v.  B.  db  D.  B*ky 
16  N.  T.  125  \  N.  T.i&  JV.  E.  R.  R.  Go.  v.  Schuylet,  34  id. 
30,  66-68 ;  People  v.  B'lt  of  N.  J..,  75  id.  547, 562 ;  MercJts: 
Jffk  V.  Livmgston^  74  id.  223,  227.)  Plaintiff  was  estopped  by 
the  tender  of  $46,000,  under  the  note  of  Nov.  29,  from  claim- 
ing that  only  $35,000  was  due.  {Eaton  v.  WeUsy  82  N.  Y. 
676.) 

WiUiomi  N.  DyJemcm  for  respondent.  The  action  was  prop- 
erly tried  by  the  Supreme  Court  in  Kings  county.  (Code  of 
Civil  Procedure,  §  3343 ;  Z.  R.  R.  Co.  v.  Lesion,  2  How.  497 ; 
Ma^ahaU  v.  B.  <&  0.  R.  R.  Co.,  16  id.  314;  Comngton,  etc.y 
Co.  V.  Shepperd,  20  id.  227 ;  0.  <&  M.  R.  R.  Co.  v.  Wheeler^ 
1  Black,  286 ;  U.  S.  R.  S.,  §  5136,  subd.  4 ;  id.,  §  5198 ;  N.  O. 
Nat.  Eh  V.  Adams,  3  Woods,  21 ;  Cooke  v.  State  N.  Rh,  52 
N.  Y.  109 ;  Robinson  v.  Jf.  Bh  of  Nmxibenie,  81  id.  387 ; 
Bririkerhoffy.  Bostwich,  88  id.  55;  S.  S.  Rhy.  8.  C,  etc.,  R.  R. 
Co.,  id.  115 ;  Casey  v.  Adams,  102  U.  S.  66.)    Mrs.  Hunt  or 
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her  aeeignee  may  assert  her  ownership  of  these  securities  un- 
less the  bank  honestly  believed  that  Molier  &  Co.  owned  the 
stocks.  {Merchants*  B^k  v.  Lwmgston^  74  N.  Y.  223 ;  Gould  v. 
F.  L.  <&  T.  Co.,  23  Hun,  822 ;  MoNM  v.  TerUh  Nat.  B%  46 
N.  Y.  325.)  When  MoUer  and  Mr.  Booth  attempted  to  fasten 
other  liens  on  Mrs.  Hunt's  stocks  they  were  equally  dishonest, 
and  equally  violated  trust  relations,  for  a  pledge  is  a  bailment 
and  bailment  is  a  trust  (Story  on  Bailments,  §  2.)  The  plaint- 
iff was  entitled  to  have  a  verdict  directed  for  the  full  value  of 
the  stocks.  (Kortrigkt  v.  Cody,  21  N.  Y.  348 ;  Haskins  v. 
KeHy,  1  Bobt.  160 ;  Tyler  on  Pawns,  661 ;  Lawrence  v.  Max- 
well, 63  N.  Y.  23.)  The  tender  of  $46,000  is  not  conclusive 
upon  plaintiff  that  defendant's  lien  was  valid  to  that  amount. 
{AeUey  v.  Reynolds,  2  Strange,  915 ;  Ha/nnony  v.  Brngharn^t 
12  K  Y.  99,  109,  116 ;  Briggs  v.  Boyd,  56  id.  289 ;  iSchol&y 
v.Mumfard,  60  id.  498.) 

MiLLBS,  J.  The  stocks  to  recover  the  value  of  which  this 
action  was  brought,  were  originally  pledged  as  collateral  secu- 
rity for  a  loan  made  by  the  defendant  to  Molier  &  Oo.,  for  the 
benefit  of  Julia  G.  Hunt,  the  plaintiff's  assignor.  They  were 
afterward  used  to  secure  moneys  loaned  to  MoUer  &  Oo.,  on 
their  own  account  by  the  bank.  Molier  &  Co.  were  the  brok- 
ers and  agents  for  Mrs.  Hunt,  and  the  question  f o  be  determined 
is  whether  the  defendant,  the  bank,  had  knowledge  that  they 
were  loaning  to  Mrs.  Hunt  and  receiving  her  stocks  in  pledge 
for  the  sum  of  $35,000  only,  and  that  Molier  &  Co.  wei*e  her 
agents  and  not  the  owners  of  the  stocks.  {Merchants'  Bank  v. 
Livingston,  74  N.  Y.  223 ;  McNeil  v.  The  Tenth  Nat.  Bank, 
46  id.  325 ;  7  Am.  Bep.  341.)  This  question  was  one  of  fact 
which  was  left  to  the  consideration  of  the  jury,  under  the 
charge  of  the  court,  and  the  jury  found  in  favor  of  the  plaintiff. 
It  appears  that  the  stocks  were  delivered  to  Molier  &  Co.,  as 
agents  of  Mrs.  Hunt,  with  authority  to  use  the  same  for  the 
purpose  of  procuring  the  loan  first  made  thereon,  and  unless 
the  defendant  was  advised  as  to  the  character  and  extent  of  the 
agency,  it  should  not  be  held  liable.    Certain  stocks  liad  been 
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purchased  by  MoUer  &  Co.  for  Mrs.  Hunt,  and  they  gave  their 
notes  with  the  stocks  as  collateral,  and  received  the  money  to 
pay  for  the  stocks  so  purchased.  There  was  proof  to  show  that 
Moller  went  to  the  president  of  the  bank  and  made  the  loan 
of  $35,000  with  him,  stipulating  at  the  time  that  it  was  Mrs. 
Hunt's  stock,  and  that  it  was  desired  to  give  sufficient  margin 
so  that  there  would  be  no  inconvenience,  as  she  was  about 
going  abroad,  and  also  stipulating  that  the  loan  should  not  be 
disturbed.  Although  this  testimony  was  contradicted  the  jury 
found  a  verdict  for  the  plaintiff,  which  nmst  be  regarded  as 
conclusive  as  to  the  notice  to,  and  knowledge  of,  the  defendant 
unless  there  is  some  valid  and  legal  ground  for  disregarding 
the  same.  The  appellant's  counsel  claims,  that  the  defendant 
had  no  knowledge  of  the  limitation  by  Mrs.  Hunt  to  her  agent 
to  borrow  only  $35,000 ;  that  Moller  &  Co.  were  authorized  to 
carry  and  take  care  of  the  stocks  and  that  she  conferred  author- 
ity upon  them,  and  they  had  a  right  as  general  agents  to  sell 
the  stocks  or  to  borrow  money  upon  them.  We  think  this 
position  cannot  be  sustained.  If  they  had  knowledge,  as  is 
established,  if  the  fact  that  the  loan  was  to  be  made  for  the 
specific  amount  of  $35,000,  and  for  a  special  purpose,  as  was 
proved,  the  inference  is  the  loan  was  made  and  the  stocks  were 
to  be  used  for  that  purpose  alone ;  the  defendant  had  no  right 
to  assume  that  Moller  &  Co.  had  any  authority  to  make  other 
loans  with  any  other  object  in  view,  certainly  not  without  some 
explanation  or  statement  that  the  subsequent  loans  were  made 
for  the  benefit  of  Mrs.  Hunt.  It  is  not  claimed  that  such  was 
the  case.  Acting  under  the  original  agreement  as  to  the  loan 
there  is  no  ground  whatever  for  claiming  that  any  subsequent 
loan  was  in  pursuance  thereof.  It  is  true  that  it  is  said  in 
Merchants'  Bank  v.  Lwingston  (74  N.  Y.  223),  the  broker 
^'  had  no  authority  to  make  the  loan  at  all,"  but  although  such 
may  be  the  case,  we  are  unable  to  see  how  this  can  make  any 
difference  where  the  authority  is  limited,  and  the  limitations 
made  known  to  the  lender,  as  was  the  case  here.  Upon  no 
sound  principle  can  it  be  maintained  that  the  lending  of  a 
specific  amount  of  money,  on  collaterals  to  a  broker  or  agent 
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under  special  arrangenienta,  confers  anthority  upon  the  agent 
or  broker  to  make  future  loans  which  have  no  relation  to  such 
arrangements  and  no  connection  with  the  original  loan.  Even 
if  it  be  conceded  that  Mrs.'  Hunt  intrusted  MoUer  &  Co.  with 
the  securities  and  authorized  them  to  make  the  loan  in  their 
name  and  upon  their  own  obligation,  and  sanctioned  the  terms 
of  such  obligation  as  thej  might  execute,  inasmuch  as  the 
bank  understood,  as  the  verdict  of  the  jury  indicated,  the 
amount  of  the  loan  which  was  to  be  made  upon  the  securities 
offered,  that  it  was  for  a  specific  purpose,  and  that  no  more 
than  that  amount  was  to  be  required  on  the  securities,  there  is 
no  ground  for  claiming  that  the  stocks  were  subject  to  the 
general  banker's  lien  for  all  moneys  borrowed  by  the  brokers 
from  the  bank.  The  arrangement  made,  and  the  circumstances 
attending  it,  which  were  known  to  the  bank,  precluded  it  from 
claiming  any  right  to  such  a  lien.  It  cannot  fairly  be  claimed 
that  Mrs.  Hunt  received  the  money  loaned  upon  any  such 
terms  or  with  any  knowledge  or  understanding  that  the  securi- 
ties pledged  were  subject  to  any  lien  of  the  bank  for  any  other 
moneys  loaned  to  her  broker.  She  conferred  no  authority 
upon  her  agents  for  this  purpose ;  she  had  no  knowledge  of 
any  such  lien  beyond  $35,000,  and  as  the  bank  imderstood  the 
arrangement  that  that  amount  only  was  to  be  loaned  on  the 
securities,  there  is  no  valid  ground  apon  which  she  should  be 
held  liable.  The  question  whether  the  bank  was  entitled  to  a 
general  lien  depended  upon  the  fact  whether  it  had  notice  that 
Mrs.  Hunt  was  the  owner  of  the  stocks  and  that  they  were 
pledged  as  collateral  only  for  the  loan  of  $36,000.  This  was 
a  question  for  the  jury  to  determine  upon  all  the  eviijlence  in 
the  case  and,  therefore,  the  motion  to  dismiss  the  complaint 
upon  this  groimd  was  properly  denied.  Plaintiff  before  suit 
brought  on  demanding  securities  tendered  $35,000  and  interest, 
and,  this  being  refused,  tendered  $46,000,  which  was  also  re- 
fused. 

The  request  to  charge  that  the  tender  of  $46,000  was  an  ad- 
mission that  that  amount  and  interest  was  a  proper  claim  of 
the  bank  upon  the  stocks  was  properly  refused.     We  think 
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that  the  tender  was  not  conehisive  upon  the  plaintiff  as  ad- 
mitting that  the  defendant  had  a  lien  upon  the  stocks  for  that 
amount.  It  was  made  with  a  view  of  arranging  the  contro- 
versy without  litigation,  and  the  principle  is  well  established 
that  concessions  made  for  the  purpose  of  securing  a  settlement 
of  the  controversy  cannot  operate  to  the  prejudice  of  the  party 
making  them.  Where  a  tender  is  made,  for  the  purpose  of 
obtaining  property  of  the  owner,  sold  and  in  the  hands  of  the 
tenderee  claiming  to  own  the  same,  and  accepted,  the  money 
paid  may  be  recovered  back.  ( Brigga  v.  Boydj  56  N.  Y.  289 ; 
Scholey  v.  Mvmfordy  60  id.  498.)  Upon  this  principle  the 
tender  made  may  be  regarded  the  same  as  if  the  money  had 
actually  been  paid,  and  cannot  be  available  as  a  defense  to  the 
plaintiff's  action.  Such  a  tender  is  not  an  estoppel,  and  the 
ease  of  Eaton  v.  Wella  (82  N.  Y.  576)  "has,  we  think,  no  appli- 
cation. For  the  reasons  last  stated  the  request  to  cliarge,  that 
the  $46,000  and  interest  should  be  deducted  from  the  value  of 
the  stocks,  was  also  properly  refused. 

We  think  it  very  clear  that  if  the  bank  had  knowledge  at 
the  time  they  made  the  loan  of  $35,000  that  the  brokers  were 
acting  as  agents  for  Mrs.  Hunt,  and  that  Holler  had  no  author- 
ity as  agent  for  Mrs.  Hunt  except  to  make  the  loan  for  that 
amount,  the  power  of  attorney  given  to  the  brokers,  although 
absolute  on  its  face,  did  not  authorize  a  loan  beyond  the 
$35,000. 

The  judgmei^t  should  be  affirmed. 

The  record  in  this  case  also  brings  up  for  review  an  appeal 
from  an  order  of  the  General  Term,  affirming  an  order  of  the 
Special  Term,  denying  a  motion  to  change  the  place  of  trial. 
It  appears  from  the  motion  papers  that  the  plaintiff  in  this 
action  resides  in  the  county  of  Kings  and  the  defendant  is  lo- 
cated in  the  city  and  county  of  New  York ;  the  place  of  trial 
named  in  the  complaint  is  the  county  of  Kings,  and  the  ques- 
tion presented  upon  this  appeal  is  whether  a  National  bank 
can  be  sued  in  the  Supreme  Court  of  this  State  out  of  the 
county  where  it  is  located.  This  question  involves  the  con- 
struction to  be  placed  upon  various  provisions  of  the  U.  S. 
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Revised  Statutes.  By  section  6136,  subdivision  4,  it  is  de- 
clared that  a  duly  organized  National  bank  shall  have  power : 
'^  To  sue  and  be  sued,  complain  and  defend  in  any  court  of 
law  and  equity  as  fully  as  natural  persons."  By  section  5198 
as  originally  enacted  it  was  provided,  "  the  taking  *  *  * 
a  rate  of  interest  greater  than  is  allowed  *  *  *  shall  be 
deemed  a  forfeiture  of  the  entire  interest  *  *  *.  In  case 
the  greater  rate  of  interest  has  been  paid,  the  person  by  whom 
it  has  been  paid  *  *  *  may  recover  back  in  an  action  in 
the  nature  of  an  action  of  debt  twice  the  amount  of  the  inter- 
est thus  paid  from  the  association  taking  or  receiving  the  same, 
provided  such  action  is  coinmenced  within  two  years  from  the 
time  the  usurious  transaction  occurred."  This  section  was 
ameuded  in  1875  by  adding  as  follows :  ^'  That  suits,  actions 
and  proceedings  against  any  association  under  this  title  may  be 
had  in  any  Circuit,  District  or  Territorial  Courts  of  the  United 
States  held  within  the  district  in  which  such  association  may 
be  established,  or  in  any  State,  county  or  municipal  court  in 
the  county  or  city  in  which  said  association  is  located,  having 
jurisdiction  in  similar  cases." 

Section  5198,  supra^  as  it  was  before  this  amendment,  re- 
lated to  actions  for  forfeitures  and  penalties  for  taking  a  greater 
rate  of  interest  than  is  allowed  by  law  to  National  banks,  and 
there  is  some  ground  for  claiming  that  this  amendment  was 
to  be  limited  and  confined  to  cases  where  actions  were  brought 
against  National  banks  for  penalties  under  the  law  cited.  Such 
a  construction  would  be  consistent  with  the  provisions  of  sec- 
tion 5136,  which  relates  to  suits  brought  by  and  against  Na- 
tional banks.  The  amendment  was  without  doubt  intended  to 
give  jurisdiction  to  State  courts,  in  suits  for  usury  penalties, 
which  previously  did  not  exist,  and  was  confined  to  tlie  courts 
of  the  United  States.  (See  U.  S.  R.  S.,  §  711,  subd.  2.)  It 
will  be  noticed  that  the  amendment  in  question  uses  the  word 
^'  may,"  thus  indicating  that  it  was  not  intended  to  be  impera- 
tive or  compulsory,  or  in  any  way  inconsistent  with  the  pro- 
visions of  section  5136,  which  declares  that  these  banks  may 
^'  sue  and  be  sued,  complain  and  defend  in  any  court  of  law  or 
SicKELs— Vol.  XLVI.        68 
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equity  as  fully  as  natural  persons."  It  is  true  that  in  the  con- 
struction of  statutes  the  word  ^*  may  "  is  sometimes  construed 
as  meaning  "  must,"  in  order  to  carry  out  the  intention  of  the 
f ramei3  and  the  object  of  the  law.  But  such  a  construction  in 
this  case  might  lead  to  great  practical  inconvenience  and  would 
be  evidently  inconsistent  with  the  object  of  the  provision  in 
question ;  it  would  confer  special  rights  and  privileges  on  these 
institutions  anid  compel  parties  who  had  claims  against  them  to 
bring  suits  in  the  location  where  they  were  situated  and  sub- 
ject them  to  great  expense  and  unnecessary  trouble.  This 
might  act  as  a  very  great  hardship  in  cases  where  actions  might 
be  brought  in  favor  of  one  of  these  institutions,  located  at  a 
distance  from  the  other  sued.  This  could  never  have  been  in- 
tended,  and  the  evident  purpose  of  the  amendment  was  to 
give  authority  to  sue  these  institutions  in  the  State  court,  if 
it  did  not  previously  exist  under  section  5136. 

We  think  it  is  also  a  legitimate  construction  of  the  provis- 
ion of  the  act  that  the  words  restricting  the  bringing  of  suits 
were  confined  to  local  courts,  such  as  county  courts  and  muni- 
cipal courts,  and  not  to  the  Supreme  Court  of  the  State,  and 
that  a  party  living  in  a  county  at  a  distance  from  a  National 
bank  has  a  right  to  bring  an  action  in  his  own  county  against 
it  for  any  lawful  claim,  subject  to  an  application  to  change  the 
place  of  trial  for  the  convenience  of  witnesses  in  accordance 
with  the  practice  of  the  court.  The  rule  contended  for  by  the 
appellant's  counsel,  that  '^  if  an.  affirmative  statute  which  is  in- 
troductive  of  a  new  law  directs  a  thing  to  be  done  in  a  certain 
manner,  that  thing  shall  not,  even  although  there  are  no  nega- 
tive words,  be  done  in  any  other  manner,"  has  no  application 
to  the  case  presented  by  the  appeal -book,  and  to  the  statute 
intended  to  regulate  the  proceedings  of  courts  in  reference  to 
suits  which  it  might  be  necessary  to  institute  against  corpora- 
tions. It  must  be  borne  in  mind  that  the  statute  in  question 
was  for  the  benefit  of  parties  in  the  prosecution  of  their  rights 
against  banking  institutions  in  the  courts  of  the  State  where 
they  were  located,  and  was  not  an  imperative  provision  for  the 
purpose  of  restricting  or  limiting  such   right.      The  case  of 
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Sagadom  v.  Raux  (72  N.  Y.  686)  is  not  in  point,  and  the  rule 
there  laid  down  relates  to  the  statute  pertaining  to  public 
officers,  which  imposes  duties  upon  them,  which  they  have 
failed  to  perform,  and  is  not  applicable  to  this  case.  The  case 
of  Casey  v.  Adams  (102  U.  S.  66),  cited  by  the  appellant's 
counsel,  does  not  aid  him.  The  question  there  was  a  local 
question  and  the  plea  was  to  the  jurisdiction.  The  effect  of 
the  statute  on  transitory  actions  was  not  expounded.  It  is,  we 
think,  adverse  to  the  position  of  the  appellant's  counsel.  The 
decisions  of  the  courts  of  this  State  are  in  conformity  to  the 
views  we  have  expressed,  and  language  in  statutes  of  a  similar 
character  is  held  to  be  permissive  only.  {Cooke  v.  State  Nat. 
Bk,  52  N.  T.  109  ;  Robinson  v.  Nat.  Rk.  of  Newbemej  81 
id.  387 ;  37  Am.  Rep.  508.) 

For  the  reasons  stated  the  order  should  be  affirmed. 

All  concur. 

Judgment  and  order  affirmed. 


Adelaide  L.  Post  et  al..  Appellants,  v.  Fbancis  O.  Mason  et 

al..  Executors,  etc.,  Kespondents. 

Where  a  will  execated  by  one  having  fall  testamentary  capacity,  and 
duly  admitted  to  probate,  contained  a  legacy  to  the  draughtsman,  an  at- 
torney, who,  at  the  time  of  the  execution  of  the  will,  was,  and  for  a  long 
time  previous  had  been,  the  counsel  of  the  testator,  held^  that  this 
alone  did  not  raise  a  presumption,  in  aid  of  one  seeking  to  overthrow 
the  will,  that  the  influence  of  the  attorney  was  unduly  exercised,  nor 
did  it,  in^he  absence  of  evidence,  warrant  a  presumption  that  the  inten- 
tion of  the  testator  was  improperly,  much  less  fraudulently,  controlled  : 
that  it  was  for  the  plaintiff,  therefore,  in  an  action  brought  to  set  aside 
the  will  to  give  some  other  evidence  tending  to  show  fraud  or  undue 
influence. 

A  misdirection  by  the  court  upon  the  question  of  the  burden  of  proof, 
upon  the  trial  by  jury  of  specific  questions  of  fact  in  such  an  action,  may, 
'*  in  the  discretion  of  the  court  which  reviews  it,  be  disregarded,  if  it  is 
of  opinion,  that  substantial  justice  does  not  require  that  a  new  trial  should 
be  granted."    (Code  of  Civil  Procedure.  §  1003.) 

A  court  of  equity  has  no  jurisdiction  to  set  aside  a  will  of  personal  prop- 


54U  Pos^  ^^  ^*  ^*  Mason  et  al.  [March, 

Statement  of  case. 

erty,  which  has  been  duly  admitted  to  probate,  because  of  fnad  or  un- 
due influence ;  the  probate  \b  oondusive.      (2  R.  S.  61,  %  ^9.) 

Nor  can  executors,  as  to  a  gift  to  them  in  a  will  so  admitted  to  probate,  be 
charged  by  a  court  of  equity,  as  trustees  of  the  next  of  kin,  on  the  ground 
that  the  gift  was  obtamed  by  fraud. 

Segrave  v.  Eirtoan  (1  Beatty,  157),  distinguished 

(Argued  February  1,  1883 ;  decided  March  6,  1888.) 

Appeal  from  jadgment  of  the  General  Term  of  the  Su- 
preme Couil;,  in  the  fourth  judicial  department,  entered  upon 
an  order  made  December  30,  1881,  which  affirmed  a  judgment 
in  favor  of  defendants,  entered  upon  a  decision  of  the  court 
on  trial  at  Special  Term,  and  affirmed  an  order  denying  a  mo- 
tion for  a  new  trial.    (Reported  below,  26  Hun,  187.) 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

Wmiam  F.  Cogswell  for  appellants.  An  attorney  claiming 
under  a  transaction  with  his  client  is  bound  to  show  that  his 
client  had  independent  advice  as  to  the  effect  of  his  transaction. 
( Whitehead  v.  Kennedy,  69  N.  Y.  462,  466 ;  Ford  v.  Bar- 
rmgton,  16  id.  285  ;  NeshU  v.  Lockman^  34  id.  167 ;  Berrien 
V.  McLane,  1  HoflE.  Ch.  421-428 ;  Maaon  v.  Ring,  3  Abb. 
Dec.  210.)  This  rule  is  applicable  with  qu|te  as  much  force 
to  testamentary  transactions  as  to  transactions  between  parties 
directly.  {Nexsen  v.  Nexsen,  2  Keyes,  229  ;  Morris  v.  Stokes^ 
24  Ga.  652-575  ;  Barry  v.  BaUin,  1  Curteis,  637;  WyaU  v. 
Ingraham,  3  Hagg.  Eccl.  466;  6  Eng.  Eccl.  183;  Coffin 
v.  Coffin,  23  N.  Y.  9.)  A  court  of  equity,  in  case  any  gift 
in  a  will  was  obtained  by  fraud,  actual  or  constructive,  and  es- 
pecially where  the  solicitor  of  the  testator  prepares  the  will, 
and  makes  himself  residuary  legatee,  will  declare  the  party  ob- 
taining such  gift  or  legacy,  a  trustee  for  the  next  of  kin. 
(Marriot  v.  Marriot,  1  Strange,  666,  673  ;  Bameeley  v.  Powdy 
1  Ves.  Sr.  284,  285 ;  Hindaon  v.  WeatheriU,  1  S.  &  G.  614 ; 
Seagrave  v.  Kirwan,  1  Beatty,  167;  Oihson  v.  JeyeSj  6  Ves. 
266 ;  BuLUey  v.  MUford,  2  0.  &  F.  102 ;  OingeU  v.  Home, 
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9  Sim.  539;  5  De  Gex,  M.  &  G.  301;  Mitford's  Ch. 
PI.  267;  Fonbl.  Eq.  68  [4th  Am.  ed.  76],  note  u; 
Matmdy  v.  Maundy^  1  Rep.  in  Ch.  23 ;  WM  v.  Thoma^hy 
Prec.  Oh.  123 ;  Ooss  v.  Tracy,  1  P.  Wms.  287 ;  2  Vem.  700 ; 
Roberts  v.  Wynne^  1  Rep.  in  Ch.  236 ;  Archer  v.  MosSy  2 
Vera.  8 ;  Herbert  v,  LawneSy  1  Rep.  in  Ch.  22 ;  Thyr^n  v. 
Thynn,  1  Vera.  296 ;  Devenish  v,  Barnes,  Prec.  Ch.  3 ; 
Bamesley  v.  Poioel,  1  Ves.  8r.  287 ;   2  Deseaus.  Ch.    366.) 

Oeo.  B>  Bradley  for  respondents.  An  error  in  the  admission 
or  exclusion  of  evidence,  or  in  any  other  ruling  or  direction  of 
the  judge  npon  the  trial,  may,  in  the  discretion  of  the  court 
which  reviews  it,  be  disregarded,  if  theconrt  is  of  opinion  that 
substantial  justice  does  not  require  that  a  new  trial  should  be 
granted.  (Code  of  Civil  Pro.,  §  1003 ;  Lansing  v.  RussM,  2 
Comst  563;  Forrest  v.  Forrest,  25  N.  Y.  501,  510;  Cla^ppY. 
FuUerton,  34  id.  190,  195-196 ;  Foots  v.  Bee^iher,  78  id.  157, 
158 ;  TomUnson  v.  Miller^  3  Keyes,  520 ;  Apthorp  v.  Com- 
stock,  2  Paige,  487.)  The  practice  in  respect  to  disposition  of 
feigned  issues  so  far  as  applicable  still  prevails  under  the  pro- 
visions of  the  Code.  (  Vermelia  v.  Palmier,  52  N.  Y.  471, 474 ; 
SnM  V.  Loucks,  12  Barb.  185,  387-9 ;  Cde  v.  Tifft,  47  N. 
Y.  121 ;  Thturher  v.  GhanJbers,  4  Hun,  727 ;  Eegeman 
V.  Ckml/reU,  50  How.  189 ;  Hoitch  v.  Peugnet,  64  Barb. 
194-195.)  The  motion  for  a  new  trial  in  the  court 
below  was  addressed  to  the  discretion  of  the  court  there. 
{Laming  v.  Russell,  2  Comst.  563 ;  Cole  v.  Tifft,  47  N.  Y. 
121 ;  Forrest  v,  Forrest,  25  id.  501,  510 ;  Eegeman  v.  Cantrell, 
8  J.  &  S.  386 ;  Clayton  v.  Yarrington,  33  Barb.  144 :  Clark 
V.  Brooks,  2  Abb.  Ct.  of  App.  Dec.  558-9.)  The  burden  was 
on  the  plaintiffs  to  show  in  the  first  instance  nndne  influence, 
either  by  direct  proof  or  by  circumstances  from  which  an 
inference  of  it  might  arise.  {Tyler  v.  Gardner,  86  N.  Y.  559, 
594.)  There  is  no  rigorous  rale  of  law  that  presumes  undue 
influence  on  the  part  of  the  draughtsman  of  a  will  becanse  he  is  a 
beneficiary  by  it,  although  he  has  also  been  the  legal  adviser  of 
the  testator.    {Coffin  v.  Coffin,  23  N.  Y.  9,  13;  Tyler  v. 
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Gardner,  35  id.  559 ;  Kiniie  v.  Johnson,  60  Barb.  70,  79 ; 
Mark  V.  McOlynn,  88  N.  Y.  371 ;  Buttm  v.  Barry,  1  Curteis' 
Ecc.  637 ;  6  Eng.  Ecc.  417 ;  approved  in  23  N.  T.  13  ;  Paine  v. 
Hall,  18  Ves.  475 ;  Hudson  v.  WeatheriU,  5  De  Gex,  M.  & 
G.  301,  311,  313 ;  Barry  v.  BuUin,  2  Moore's  Privy  Council, 
480 ;  Parfitt  v.  Lawless,  2  Probate  and  Divorce,  462 ;  S,  C,  4 
Eng.  Rep.  [Moak]  687 ;  Russdl  v.  RusseWs  AdirCrs,  3  Houst. 
[Del.]  103 ;  Nexsen  v.  Nexsen,  3  Abb.  Ct.  of  App.  Dec.  360, 
364  ;  Cudney  v.  Cudney,  68  N.  Y.  148,  152  ;  ChUdrm's  Aid 
Soc.  V.  Lovejndge,  70  id.  394.)  The  decree  of  the  surrogate, 
admitting  the  will  to  probate,  is  conclusive  evidence  of  the 
validity  of  the  will,  and  cannot  be  attacked  in  that  respect  in 
this  court.  (2  R.  S.  61,  §  29  ;  Vanderpoel  v.  Van  Valken- 
hitrgh,  2  Seld.  190 ;  Mtier  v.  Trustees,  etc,,  3  Barb. 
Ch.  477;  Bogardus  v.  Clark,  4  Paige,  623,  625-6;  Colton 
V.  Ross,  2  id.  396  ;  Biirger  v.  Hill,  1  Bradf .  371-3 ; 
Jourden  v.  Mier,  31  Mo.  40 ;  Crippen  v.  Dexter,  13  Gray, 
330  ;  BroderioKs  WiU  Case,  21  WaU.  503 ;  3  Redfield  on 
Wills,  58-63  ;  In  re  EeUuvi,  50  N.  Y.  298.)  That  probate  is 
conchisive  evidence  of  validity  of  the  will  in  respect  to  the 
clause  in  question.  (2  R.  S.  61,  §  29 ;  Vanderpoel  v.  Va/n 
Valkenhurgh,  2  Seld.  190 ;  In  re  KeUum,  50  N.  Y.  299 ; 
Cotton  V.  Ross^  3  Paige,  396,  398  ;  Booth  v.  Ketchmn,  7  Hun, 
255,  257.)  The  question  of  validity  of  wills  of  personal  prop- 
erty is  not  the  subject  of  jurisdiction  of  a  court  of  equity. 
The  probate  court  has  exclusive  jurisdiction  of  that  subject. 
(1  Story's  Eq.  Jur.,  §  184;  Meluish  v.  Milton,  3  Ch.  ife  Div. 
27  ;  S,  C,  17  Eng.  Rep.  [Moak]  771 ;  AUen  v.  McPherson,  1 
H.  of  L.  Cas.  191;  affirming,  I'Phillips'  Ch.  133;  Herrick  v. 
Brtinshy,  7  Brown's  P.  C.  437 ;  Ex  parte  Fearon,  5  Ves.  647  ; 
CoUon  V.  Ross,  2  Paige,  396,  398 ;  Clark  v.  Fisher,  1  id.  171, 
176  ;  Heyer  v.  Berger,  1  Hoflfm.  10,  11 ;  Booth  v.  Ketchum, 
7  Hun,  255,  257 ;  Burger  v.  HiU,  1  Bradf.  371-2 ;  Broderick's 
WiU  Case,  21  Wall.  503 ;  California  v.  Glynn,  20  Cal.  233, 
266 ;  Gaines  v.  Chew,  2  How.  [U.  S.]  645  ;  3  Redfield  on 
Wills,  58-60.)  It  is  not  of  fraud  on  the  testator,  but  of  fraud 
after  his  death  in  procuring  decree  of  probate,  etc.,  that  a  court 
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of  equity  may  entertain  jurisdiction.  {Meadows  v.  Ducliess 
of  Kingston^  Ambl.  756,  762;  Bamaley  v.  Powell^  1  Ves.  Sr. 
284 ;  AUm  v.  McFherson,  1  Phillips'  Oh.  133 ;  1  H.  of  L. 
Oas.  191;  Broderick's  Will,  , '21  Wall.  511;  Chapman  v. 
JtoTUgamery,  63  N.  Y.  231 ;  Given  v.  ffilton,  95  U.  S.  591.) 

Daitfobth,  J.  John  Post  made  his  will  on  the  13th  day  of 
September,  1874,  and  thereby,  after  giving  to  each  child 
$40,000,  to  his  wife  the  use  for  life  of  $40,000,  and  the  home- 
stead, with  remainder  to  his  children,  $20,000  to  the  Ontario 
Orphan  Asylum,  to  a  nephew  $3,000,  smaller  sums  to  his 
brother,  to  a  clergyman  and  others,  to  his  wife's  mother  for 
life  a  certain  ^house  and  lot,  with  remainder  to  his  heirs,  pro- 
vided for  the  improvement  of  his  father's  burial  place  and  the 
erection  of  certain  monuments,  and  then  appointed  Alonzo 
Wynkoop  and  Bradley  Wynkoop,  both  his  cousins,  and  Francis 
O.  Mason,  his  executors  and  trustees  for  certain  purposes,  and 
gave  to  them  in  equal  shares  the  remainder  of  his  estate,  amount- 
ing, as  it  now  appears,  to  $17,513.66  personal  property.  He  died 
on  the  28th  of  September,  1874,  leaving  an  estate  of  the  value 
of  about  $200,000,  and  on  the  24th  of  October,  1874,  probate  of 
the  will  was  duly  granted  by  the  surrogate  of  Ontario  county. 
This  action  was  commenced  in  May,  1878,  by  the  plaintiffs,  as 
the  widow,  heirs,  and  next  of  kin  of  the  testator,  against  the 
defendants,  as  executors  and  residuary  legatees,  praying  that 
the  probate  of  the  alleged  will  be  vacated,  that  the  instrument 
be  declared  not  to  be  the  last  will  and  testament  of  John  Post, 
or,  failing  in  these  respects,  that  the  plaintiffs  be  declared  to  be 
the  owners  of  the  residuary  estate,  and  the  defendants  adjudged 
to  hold  the  same  as  trustees  for  them. 

The  defendants,  by  answer,  put  in  issue  the  case  made  by  the 
complaint,  and  questions  framed  thereon  were,  on  submission  to 
the  jury,  answered  by  them  in  favor  of  the  defendants.  The 
plaintiffs  then  applied  to  the  Special  Term  for  a  new  trial 
upon  exceptions  taken  to  the  charge  of  the  trial  judge,  and  his 
refusal  to  charge  as  requested  by  their  counsel.  This  was 
denied.   The  court,  thereupon,  approved  the  verdict,  and  after 
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findings  of  fact  and  law,  on  all  points  adversely  to  the  plaint- 
iffs' case,  ordered  judgment,  dismissing  the  complaint 

We  find  no  error  in  that  decision.    Firsts  as  to  the  charge ; 
BO  far  as  material   to  the  proposition  argued  by  counsel, 
the  complaint  alleged  that  Mason  was  a  lawyer,  and  at  the 
death  of  the  testator,  and  for  one  or  more  years  before  that 
time,  his  friend  and  confidential  attorney  and  counselor ;  that 
he  wrote  the  will  in  question,  and  taking  advantage  of  that  re- 
lation, "  improperly  and  illegally,  if  not  fraudulently,  induced  " 
the  testator  to  execute  it  in  ignorance  of  its  contents  and  effect; 
that  the  instrument  was  never  read  over  to  him,  and  he  was 
never  fully  informed  of  its  contents ;   that  its  probate  was 
fraudulently  procured  at  a  time  when  the  children  were  under 
the  age  of  twenty-one  years,  and  the  widow  uninformed  of  its 
contents.     The  answer  of  the  defendants  puts  in  issue  every 
allegation  tending  to  exhibit  fraud  or  contrivance  either  as  con- 
cerned the  will  or  its  probate,  and  in  the  most  satisfactory 
manner  details  the  various  consultations  which  led  to  the  will^ 
and  the  intelligent  instructions  given  by  tl\e  testator  for  its 
preparation.   Omitting  immaterial  questions,  those  framed  for 
the  jury  were:  Fourth^  Was  John  Post,   at  the  time  he 
made  and  executed  the  will,  of  sound  and  disposing  mind  and 
memory,  and  competent  to  make  and  execute  it?    Fifths  Was 
it  read  over  by  or  to  him  at  the  time  of,  or  before  its  execution^ 
and  did  he  understand  it  and  all  its  provisions  ?    Siatk,  "Vf as 
its  execution  procured  by  undue  influence?    Seventh^  Waa 
the  probate  fraudulently  obtained  ?  Eighth,  Was  the  plaintiff, 
Adelaide,  informed  of  the  contents  of  the  will,  and  if  so,  when  t 
Ninthy  Did  either  of  the  defendants  intentionally  prevent 
either  of  the  plaintiffs  from  becoming  informed  of  the  contents 
of  the  will?   Upon  the  trial  of  these  questions  before  the  jury, 
it  was  conceded  that  the  signature  to  the  will  was  that  of  the 
testator ;  that  the  statutory  formalities  relating  to  its  execution 
were  complied  with,  and  that  it  was  admitted  to  probate  at  the 
time  above  stated.     Witnesses  were  examined  by  the  plaintiffs 
to  establish,  on  their  part,  the  questions  in  issue.     They  were 
answered  by  the  defendants.    In  his  charge  to  the  jury  the 
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learned  judge  dwelt  upon  each  proposition  involved,  in  a  manner 
satisfactoiy  to  the  plaintifis,  except  as  I  shall  hereafter  state. 
Upon  the  question  of  undue  influence  he  said,  upon  the  rela- 
tion of  client  and  counsel,  "  The  law  fastens  a  peculiar  con- 
fidence," and  all  that  is  necessary  to  make  the  influence  of 
the  latter  undue  is  tliat  "they  should  use  the  confidence  re- 
posed in  them,  unfairly  and  dishonestly  to  operate  as  a  moral 
coercion  upon 'the  testator^  and  thus  induce  him  to  do  what  he 
otherwise  would  not  have  done."  "  The  law,"  he  said,  "  treats 
the  exercising  of  this  unfair  influence  as  a  fraud,  but  the  law 
does  not  presume  that  a  fraud  has  been  committed  in  this  or 
any  other  case.  If  a  man  clear  in  his  niind,  and  competent  to 
understand  things,  makes  his  will,  the  mere  fact  that  he  gives 
a  legacy  to  the  counsel  who  draws  it  does  not  invalidate  the 
will  at  all."  "  It  has  this  effect,  however,  if  there  is  any  evi- 
dence produced,  tending  to  establish  the  fact  that  there  was 
this  undue  influence,  the  law  looks  vsdth  more  jealousy  upon  it 
than  in  other  cases,  it  requires  less  evidence  to  find  undue  in- 
fluence, when  the  will  gives  a  legacy  to  the  counsel,  than  if  it 
was  between  persons  not  holding  the  relation  I  have  adverted 
to.  "  He  added,  "  It  is  incumbent  upon  the  plaintiffs  in  this 
case  to  prove  some  circumstances  of  suspicion,  some  evidence 
of  an  unfair  exercise  of  the  influence  which  Mr.  Mason  had 
over  the  testator,  and  if  they  have  furnished  such  evidence  it  is 
incumbent  upon  the  defendants  to  show  you  some  evidence 
that  no  undue  influence  was  exercised."  To  this  clause  the 
plaintiffs'  counsel  excepted,  and  asked  the  court  to  charge : 
"  That  this  will  having  been  written  by  Mr.  Mason,  who  is  a 
legatee,  and  is  shown  to  have  been  for  years  before  the  will  was 
made  the  legal  adviser  of  Mr.  Post,  the  same  is  presumed  to  be 
fraudulent ;  that  the  law  itself,  without  any  evidence  at  all, 
presumes  that  it  was  obtained  by  fraud  ;  that  the  presumption 
was  against  the  will  until  it  was  overborne  by  satisfactory  evi- 
dence." The  court  declined,  and  the  plaintiff  excepted.  These 
exceptions  are  to  be  considered  together,  and  they  present  tlie 
question  whether  a  will  executed  by  one  having  full  testament- 
ary capacity  is,  as  matter  of  law,  to  be  deemed  fraudulent  for 
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the  simple  reason  that  it  contains  a  provision  in  favor  of  the 
draughtsman  who  was  and  had  been  the  counsel  of  the  testator. 
This  is  apparent  when  we  read  the  charge  and  the  request  to- 
gether. The  court  said :  "  If  a  man  clear  in  his  mind,  and 
competent  to  understand  things,  makes  his  will,  the  mere  fact 
that  he  gives  a  legacy  to  the  counsel  who  draws  it  does  not  in- 
validate the  will,"  and  on  the  other  Jiand,  the  appellant  says : 
"  The  law  itself,  without  any  evidence  at  all,  presumes  it  was 
obtained  by  fraud." 

In  Hvadson  v.  WeatheriU  (5  De  Gex,  M.  &  ,G.  301),  there 
is  a  case  somewhat  similar  in  its  facts,  and  as  viewed  by  the 
court,  presenting  the  same  question.  The  plaintiff  succeeded 
before  the  vice-chancellor,  on  the  ground  that  a  solicitor  of  a 
testator,  to  whom  the  testator  had  made  gifts,  was  a  trustee  of 
those  gifts  for  the  testator's  heir  at  law  and  next  of  kin,  but 
upon  appeal  the  court  thought  otherwise,  and  deemed  it 
unnecessary  to  say  how  the  matter  would  have  stood  if  undue 
influence  or  any  unfair  dealing  had  been  established  against 
him,  for  no  such  thing  was  done.  The  solicitor,  they  say, 
"  prepared  his  client's  will,  containing  dispositions  in  his  own 
favor,"  adding,  "there  begins  and  ends  the  case  as  I  view  it. 
But  a  case  so  beginning  and  so  ending  does  not  take  away  the 
right, either  legally  or  equitably, of  a  solicitor  to  be,for  his  own 
benefit,  a  devisee  or  legatee."  This  touches  the  very  point  as 
presented  to  the  trial  judge,  and  to  the  same  effect  are  Coffin 
V.  Coffin  (23  N.  T.  9),  and  Nexsen  v.  Nexsen  (2  Keyes,  229). 
The  proposition  of  the  plaintiff  excluded  every  circumstance 
but  the  occupation  of  the  legatee.  Mason,  and  his  relation  to 
the  testator  and  the  will.  If  acceded  to  it  would  have  taken 
from  the  jury  even  the  contents  of  that  instrament,  forbidden 
them  to  inquire  whether  the  testator  himself  knew  its  pro- 
visions, or  to  consider  the  amount  of  the  legacy,  its  proportion 
to  the  whole  body  of  the  estate,  its  relation  to  bequests  to  other 
parties,  and  those  persons  who  were  the  natural  objects  of  the 
testator's  bounty,  and  other  circumstances  which  had  been  de- 
tailed in  evidence.  I  do  not  think  it  necessary  to  inquire 
whether  such  rule  might  apply  to  a  controversy  between  an 
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attomej  and  his  client,  where  the  former  was  seeking  to  en- 
force an  obligation  against  the  latter,  or  to  an  issue  made  upon 
the  probate  of  a  will  under  which  the  attorney  was  the  princi- 
pal beneficiary.  There  is  certainly  no  rule  of  law  which  says 
an  attorney  shall  not  buy  of,  or  contract  with  his  client ;  there 
is  only  the  doctrine  that  if  a  transaction  of  that  kind  is  chal- 
lenged in  proper  time,  a  court  of  equity  will  examine  into  it, 
and  throw  upon  the  attorney  the  onus  of  proving  that  the  bar- 
gain is,  generally  speaking,  as  good  as  any  that  could  have  been 
obtained  from  any  other  purchaser,  or  in  other  words,  that  the 
bargain  was  a  fair  one.  Then  as  to  testamentary  dispositions, 
as  one  does  not,  by  becoming  an  attorney,  lose  the  capacity  to 
contract,  neither  is  he  thereby  rendered  incapable  of  taking  as 
legatee,  even  under  a  will  drawn  by  himself.  Tliat  circum- 
stance, if  probate  was  opposed,  might  in  some  cases  require 
something  more  than  the  usual  formal  proof  of  a  dae  execu- 
tion of  the  instrument,  not  because  fraud  was  presumed,  but 
because  it  might  be  rendered  more  probable  than  in  cases  where 
the  directions  of  the  testator  followed  the  lines  of  relationship. 
Coffin  v.  Gojm  and  JVexaen  v.  NexBen  {ffwprd)^  go  no  further. 
In  the  first,  the  fact  that  the  draughtsman  of  the  will  was 
appointed  executor  and  legatee  ^as  said  to  be  suspicious  only 
in  connection  with  other  circumstances  indicative  of  fraud  or 
undue  influence,  and  in  the  other,  although  from  an  estate  of 
$16,000,  the  draughtsman  of  the  will,  who  was  also  the  testa- 
tor's agent,  was  appointed  to  receive  all  but  $3,000,  and  so 
became  the  principal  beneficiary  under  it,  the  court,  citing 
Cojjm  V.  Coffin,  {8Vjpr(i)^  held  the  same  way.  Both  cases  came 
up  on  appeal  from  surrogates'  decisions  on  proceedings  for 
probate,  and  require  from  the  proponent  in  such  a  cas^  testi- 
mony of  a  clear  and  satisfactory  character.  In  Coffin  v.  Coffin^ 
the  court  sum  up  the  matter  in  the  language  of  Baron  Pabkb, 
in  Bofrry  v.  ButUn  (1  Curteis'  Ecc.  637),  and  declare  that 
^'  all  that  can  be  truly  said  is,  that  if  a  person,  whether  an 
attorney  or  not,  prepares  a  will  with  a  legacy  to  himself,  it  is 
at  most,  a  suspicious  circumstance,  of  more  or  less  weight 
according  to  the  facts  of  each  particular  case,  in  some  of  no 
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weight  at  all*******  varying  according  to 
circamstanceB)  for  instance  the  qiMrUtwi  of  the  legacy,  the 
proporflon  it  bears  to  the  property  disposed  of,  and  numerous 
other  contingencies." 

The  relation  of  attorney  and  draughtsman  no  doubt  gave  in  the 
case  before  us  the  opportunity  for  influence,  and  self-interest 
might  supply  a  motive  to  unduly  exert  it,  but  its  exercise  cannot 
be  presumed  in  aid  of  those  who  seek  to  overthrow  a  will  already 
established  by  the  judgment  of  a  competent  tribunal,  rendered 
in  proceedings  to  which  the  plaintiffs  were  themselves  parties, 
nor  in  the  absence  of  evidence,  warrant  a  presumption  that  the 
intention  of  the  testator  was  improperly,  much  less  fraudulently 
controlled.  Such  indeed  seems  to  have  been  the  theory- on 
which  the  action  was  brought,  for  the  complaint  not  only  al> 
leges  the  confidential  relation  between  Mason  and  the  testator, 
but  avers  weakness  and  inability  on  his  part,  ignorance  of  the 
contents  of  the  will,  and  advantage  taken  of  these  circumstances 
by  the  attorney  to  procure  a  bequest  for  his  own  benefit.  In 
view,  therefore,  of  the  verdict  of  the  jury  and  the  findings  of 
the  court,  we  might  dismiss  the  case.  They  have  not  only  de- 
clared that  the  testator  was  of  sound  and  disposing  mind,  com- 
petent to  make  a  will  and  under  no  restraint  or  undue  influence, 
but  that  before  execution  the  will  was  read  and  its  provisions 
understood  by  him,  and  also  that  fraud  was  not  practiced  upon 
the  testator  nor  upon  the  plaintiffs,  to  obtain  probate,  and  have 
thus  taken  away  every  ground  of  relief,  even  if  the  Supreme 
Court  had  power  to  grant  it.  A  somewhat  more  gen- 
eral question  has,  however,  been  argued  for  the  appell^ts. 
The  learned  counsel  insists  that  ^^  the  burden  of  proof  is  all 
there  is  of  this  controversy,"  and  as  the  judge  charged  the  jury 
that  upon  all  the  questions*presented  to  them,  ^^  the  plaintiffs 
held  the  affirmative,' '  and  again,  that  '^  the  burden  of  proof 
is  upon  the  plaintiffs  to  establish,  by  evidence,  every  allegation 
of  fraud,  and  in  the  absence  of  such  evidence,  the  issue  must 
be  found  in  favor  of  the  defendants,"  there  was  error.  Several 
propositions  were  thus  involved.  The  questions  submitted  to 
the  jury  related  severally  to  the  condition  of  mind  of  the  tea- 
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tator,  inflaenoe  exerted  upon  him,  whether  probate  was  ob- 
tained by  fraud,  whether  Mrs.  Post  learned  the  contents  of  the 
will  widiin  a  given  time,  and  whether  either,  and  if  either, 
which  of  the  defendants  prevented  her  from  so  doing.  Upon 
some  of  these  there  conld  be  no  doubt  whatever  as  to  the  bur- 
den of  proof.  The  plaintiffs  moving  to  set  aside  the  will  and 
its  probate  must  do  something  more  than  call  the  defendants 
into  court,  and  so  they  thought  at  the  trial.  For  they  opened 
the  case  to  the  jury,  and  upon  every  question  took  the  afiirma- 
tive,  giving  such  evidence  as  they  could.  Even  assuming, 
therefore,  that  the  exceptions  were  pointed  enough  to  call  the 
mind  of  the  judge  to  any  particular  error,  we  think  his  in- 
structions were  right  But  if  otherwise,  it  would  not  follow 
that  our  decision  should  go  for  the  appellants.  Applica- 
tions for  new  trials  of  questions  submitted  by  a  court  of  eqxdty 
are  governed  by  different  principles  from  those  which 
prevail  on  similar  applications  in  a  court  of  law.  The  ob- 
ject of  the  trial  is  attained,  when  the  court  is  satisfied  that 
justice  has  been  done,  and  in  such  a  case  a  new  trial  will  not 
be  granted,  even  for  misdirection  to  the  jury  {Head  v.  Head^ 
1  Turner  &  Russell,  138),  unless  the  error  was  vital  or  im- 
portant. (  YermiVyea  v.  Pdl/mery  52  N.  T.  471.)  There  are 
many  cases  to  the  same  effect,  but  in  this  State,  the  rule  is  now 
statutory,  and  any  error  in  the  ruling  or  direction  of  the  judge 
upon  the  trial  may,  in  the  discretion  of  the  court  which  re- 
views it,  be  disregarded,  if  it  "  is  of  opinion  that  substantial 
justice  does  not  require  that  a  new  trial  should  be  granted." 
(Code  of  Civil  Procedure,  §  1003.)  Upon  this  point  neither 
the  judge  at  Special  Term  nor  the  judges  of  General  Term 
have  entertained  a  doubt.  Neither  can  we.  Upon  the  ques- 
tion of  fraud  or  undue  influence,  there  is  no  evidence.  The 
plaintiff's  case  stands,  if  at  all,  upon  the  jingle  fact  that  a  law- 
yer, the  draughtsman  of  the  will,  was  one  of  three  residuary 
legatees,  and  thus  receives  a  benefit.  The  proof  is  abundant 
that  on  the  part  of  the  testator  there  was  adequate  capi^ity, 
testamentary  intention,  and  a  due  execution  of  the  will,  with  full 
knowledge  of  its  contents.    This  is  enough.    The  record  fur- 
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niehefi  no  reason  for  defeating  the  plain  wishes  of  the  testator. 
Aside  from  these  considerations,  however,  it  is  apparent  that 
so  far  as  any  question  here  is  concerned,  the  will  is  to  be  re- 
garded as  one  relating  to  personal  property  only,  and  we  are 
of  opinion  that  its  probate  by  the  surrogate  must  be  deemed 
conclusive.  As  to  this  the  statute  is  explicit.  (2  B.  S.,  tit.  1, 
part  2,  chap.  6,  art.  2,  §  29,  p«  61 ;  Vanderpod  v.  Van  Valkenr 
hirgh,  6  N.  Y.  190 ;  In  the  Matter  of  Pn/ovng  the  WiU  qf 
KeUvm,  50  id.  298.) 

It  is,  however,  urged  as  ground  for  the  interference  of  a 
court  of  equity,  notwithstanding  probate  of  the  will,  that  the 
executors  may,  as  to  the  gift  to  them,  be  charged  as  trustees 
for  the  next  of  kin,  if  that  gift  was  obtained  by  fraud,  actual 
or  constructive.  Although  the  foundation  for  this  contention 
is  taken  away  by  the  decision  of  the  other  points,  something 
should  be  said  as  to  the  proposition  itself.  Authority  for  it  is 
not  gathered  from  the  decisions  of  the  courts  of  this  State, 
nor  are  we  informed  how  it  can  stand  in  face  of  the  statute 
{mpra)  which  makes  such  probate  conclusive.  The  whole,  and 
each  part  of  the  will  was  before  the  surrogate,  and  allegations 
attributing  any  portion  of  it  or  any  of  its  provisions  to  fraudu- 
lent practices,  were  then  competent.  They  were  made  or  might 
have  been  made,  and  in  either  event  were  embraced  in  his  de- 
cision. If  established,  the  will,  or  so  much  of*  it  as  was  affected 
by  the  fraud,  would  have  been  rejected,  and  the  property  now 
claimed  would  have  found  its  way  by  force  of  the  statute  of 
distributions  to  those  entitled  to  it.  We  are,  however,  referred 
by  the  appellants'  counsel  to  cases  from  the  English  courts,  in 
support  of  his  position.  We  think  they  are  insufficient.  Most 
of  them  {Marriot  v.  Mamot^  1  Str.  666 ;  Segrwve  v.  Kir- 
wan,  1  Beatty,  157 ;  Bvlkley  v.  WUford,  2  CSlark  &  Fin.  102 ; 
Baamedy  v.  Powd,  l^Yes.  Sen.  287)  are  cited  and  commented 
on  in  Alien  v.  McPherson  (1  House  of  Lords  Oases,  191),  where 
after  probate  of  a  will  and  codicils  in  the  Ecclesiastical  Courts 
a  bill  was  ffled  by  one  B.  A.  in  Ohancery,  stating  that  by  the 
will  and  codicils  the  testator  gave  him  large  bequests  which  he 
revoked  by  the  final  codicil,  and  alleged  that  the  testator  had 
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executed  the  last  codicil  when  his  faculties  were  impaired  by 
age  and  disease,  and  under  undue  influence  of  the  residuary 
legatee,  and  false  representations  respecting  E.  A.'b  character, 
and  moreover  that  he  had  liot  been  permitted  in  the  Ecclesias- 
tical Court  to  take  any  objections  to  that  codicil,  except  such 
as  affected  the  validity  of  the  whole  instrument,  and  prayed 
that  the  executor  or  residuary  legatee  might  be  decligred  trustees 
or  trustee  to  the  amount  of  the  revoked  bequest.  Upon  demur- 
rer, the  court,  with  these  and  other  cases  before  it,  held  that  the 
Court  of  Chancery  had  no  jurisdiction  in  the  matter,  and  this 
was  upon  the  ground  that  the  Ecclesiastical  Court  had  jurisdic- 
tion and  might  have  refused  probate,  citing  various  instances 
where  those  courts  had  so  applied  the  doctrine,  and  as  to  cases  in 
which  a  court  of  equity  had  declared  a  legatee  or  executor  to 
be  a  trustee  for  other  persons,  show  that  they  presented  ques- 
tions of  construction,  or  were  cases  in  which  the  party  had 
been  named  a  trustee,  or  had  engaged  to  take  as  such,  or  in 
which  the  Court  of  Probate  could  afford  no  adequate  remedy, 
and  were  not  cases  of  fraud.  This  decision  was  made  in  1847, 
and  in  a  much  later  case  (Mduish  v.  MUton^  L.  E.,  3  Ch. 
Div.  27,  decided  in  1876)  it  was  followed  by  the  Court  of 
Chancery,  where  the  heir-at-law  and  next  of  kin  sought  to  have 
the  executrix,  who  was  also  legatee,  declared  a  trustee  of  the 
property  for  him.  The  relief  sought  was  denied  upon  the 
ground  that  as  the  Court  of  Chancery  could  not  set  aside 
probate  of  a  will  of  personal  property,  it  could  not  make  a 
legatee  trustee  for  another  person,  on  the  ground  of  fraud,  as 
that  would  be  doing  indirectly  what  the  law  will  not  allow 
to  be  done  directly,  and  the  court  held  that  the  exclusive  juris- 
diction of  the  Court  of  Probate  in  such  cases  is  supported  by 
convenience  as  well  as  by  authority.  So  there  are  English  cases 
whereas  the  law  stood,  if  a  testator  did  not  dispose  of  his  residu- 
ary estate,  the  executors  took  a  beneficial  interest  in  it  unless 
a  contrary  intention  was  expressed,  and  a  court  of  equity 
was  astute  to  find  a  trust  for  the  heir  or  next  of  kin.  Se- 
grave  v.  Kirwan  (1  Beatty,  157),  so  largely  relied  on  by  the 
appellants,  was  one  of  those  cases.    It  was  not  there  the  in- 
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tention  of  the  testator  to  give  the  draughtsman  anything  more 
than  the  office  of  executor,  but  no  residuary  legatee  was  named, 
and  he  insisted  that  he  was  entitled  to  the  residue  of  the  per- 
sonal estate,  and  so  the  law  was.  But  it  appeared  that  at  the 
time  he  drew  the  will,  he  was  not  —  nor  was  the  testator  — 
aware  that  under  the  dispositions  and  omissions  of  the  will,  he 
would  be  entitled'  to  the  residue ;  and  the  court  charged  the 
attorney  as  trustee  for  the  next  of  kin,  upon  the  ground  that  he 
should  be  deemed  to  have  known  the  law,  and  having  failed  to 
instruct  the  testator  in  regard  to  it,  should  reap  no  advantage 
from  his  actual  ignorance.  But  even  in  England  the  necessity  for 
this  interference  was  removed  by  statute  (11  Geo.  4,  and  X 
Will.  4r,  chap.  40 ;  Statutes  of  Great  Britain  and  Ireland,  vol. 
12,  part  1,  p.  144),  and  we  are  cited  to  no  case  in  this  State 
where  a  court  of  equity  has  exercised  such  jurisdiction  as  the 
plaintiffs  now  invoke. 

Upon  all  grounds,  therefore,  we  think  the  judgment  of  the 
Supreme  Court  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


The  Pbospbot  Park  amtd  Oonby  Island  Railroad  CoMPAirr, 
Appellant,  v.  S.  Stbtkbr  Williamson  et  al.,  Respondents. 

Landfl  once  taken  for  a  pablic  ase,  paraaant  to  law,  under  the  right  of  emi- 
nent domain,  cannot,  under  general  laws,  and  without  special  authority 
from  the  legislature,  be  appropriated,  by  proceedings  in  invitum^  to  a 
different  public  use. 

Where  a  railroad  corporation,  by  proceedings  under  the  General  Railroad 
Act  (§  17,  chap.  382,  Laws  of  1854),  acquired  title  to  lands  belonging  to  a 
town  for  depot  purposes,  in  which  proceedings  the  town  appeared  and  con- 
tested, putting  in  issue  the  necessity  of  the  taking  of  all  the  lands  sought 
to  be  condemned,  heldj  that  it  was  not  open  for  the  officials  of  the  town 
to  question,  collaterally,  the  propriety  of  the  condemnation,  and  they 
oould  not,  without  special  legislatiye  authority,  appropriate  a  portion 
of  the  land  so  taken  for  a  public  highway. 

In  an  action  by  the  railroad  corporation  to  restrain  the  highway  commis- 
sioners of  the  town  from  opening  a  highway  oyer  the  lands  so  acquired 
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it  appeared  that  plaintifTs  railroad  was  oonstraeted  simply  as  an  excur- 
sion road,  for  the  oon^ejanoe  of  paasengers  to  the  sea  beach.  The  land 
acquired  consisted  of  several  acres  lying  at  the  terminus  of  the  railroad, 
on  the  sea  shore.  The  corporation  erected  thereon  a  depot,  waiting- 
room,  car- ho  uses,  restaurant,  track  yard  and  other  structures  used  in 
the  actual  operation  of  the  road,  leaving  a  space  between  the  depot 
building  and  the  beach  of  about  seven  hundred  feet  in  length,  across 
which  the  highway  was  sought  to  be  laid  out ;  this  was  occupied  by  rail, 
road  tracks  running  to  high-water  mark,  plank  walks  for  passengers,  and 
by  various  structures  for  their  accommodation,  convenience  and  pleasure. 
During  the  summer  season  plaintiff  conveys,  daily,  from  ten  to  fifteen 
thousand  people  each  way  over  its  road,  and  runs  about  one  hundred  and 
twenty  passenger  trains  per  day .  It  also  appeared  that  the  strip  of  land 
was,  at  times,  insufficient  for  the  use  of  passengers,  and 'was  so  crowded 
with  people  that  it  was  difficult  to  walk  across  it ;  that  the  proposed 
highway  would  deprive  the  plaintiff  of  a  large  part  of  this  area,  and 
would  expose  its  passengers,  a  large  portion  of  whom  were  women  and 
children,  to  danger  from  passing  vehicles.  HM,  that  a  finding  that  the 
laying  out  of  the  highway  would  not  interfere  with  the  property  occu- 
pied by  the  company  for  railroad  purposes,  or  cause  damage  to  its  busi- 
ness, was  not  justified  ;  that  the  erection  on  the  land  of  decorations  and 
structures  for  amusement,  although  they  might  be  deemed  superfiuons, 
was  not  an  abandonment  by  the  company  of  the  uses  for  which  it  ac- 
quired the  premises. 

M  seems  that  if  the  purposes  for  which  the  structures  upon  the  land  were 
used  were  so  foreign  to  the  purpose  for  which  it  was  acquired,  or  so 
reprehensible  as  to  produce  a  forfeiture  of  the  rights  of  the  company,  it 
did  not  lie  with  the  highway  commissioners  to  enforce  it. 

The  authority  given  by  the  Gheneral  Railroad  Act  (g  1,  chap.  63,  Laws  of 
1858)  to  construct  highways  across  railroad  tracks  does  not  extend  to 
lands  taken  for  depot  purposes. 

P.  P.  d  0. 1.  B.  B,  Ch.  V.  WUUamson  (24  Hun,  316),  reversed. 

(Argued  June  9,  1882 ;  decided  March  18, 1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Oourt,  in  the  second  judicial  department,  entered  upon  an  or- 
der made  February  15,  1881,  which  affirmed  a  judgment  in  fa- 
vor of  defendants,  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term.     (Reported  below,  24  Hun,  216.) 

This  action  was  brought  to  restrain  defendants,  the  commis- 
sioners of  highways  of  the  town  of  Gravesend,  from  opening 
and  constructing  a  public  highway  at  Ooney  Island,  across  lands 
of  the.  plaintiff. 

The  material  facts  are  stated  in  the  opinion. 
SiOKBM  —  Vol.  XLVL        70 
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John  JB.  Bergen  for  appellant.  Chapter  366  of  the  Laws 
of  1880  applies  to  the  lands  in  question,  and  forbids 
the  opening  the  highway  through  said  lands  without  the 
consent  of  the  plaintiff.  {Tovm  of  Ducmeeburgh  v.  Jenkins, 
57  N.  T.  177.)  This  land  having  been  once  taken  for  a 
public  use  under  the  right  of  eminent  domain,  it  cannot  be 
taken  again  or  appropriated  for  another,  or  different  public 
use,  without  an  express  act  of  the  legislature  for  that  puq>ose. 
{In  re  A.  <&  J?,  H.  JS.y  63  N,  Y.  674 ;  In  re  H.  Water  Comm'rs, 
66  id.  413 ;  In  re  Buffalo^  68  id.  167 ;  Mills  on  Eminent 
Domain,  chap.  5,  §  46 ;  In  re  N.  T.  dk  B.  B.  R.  R.  Co.,  etc.. 
Gen  Term,  2d  Dept.,  Feby.,  1880.)  The  highway  commis- 
sioners have  no  right  to  open  highways  through  such  lands  as 
these  in  question  without  the  consent  of  the  owner.  {Clark 
V.  Phjdpe,  4  Cow.  190 ;  Oanrrie  v.  Commas  of  Waterloo,  2 
Hill,  443  ;  Laws  of  1880,  chap.  366.)  A  highway  cannot  be 
laid  out  over  grounds  acquired  by  a  railroad  for  depot  purposes 
necessary  for  its  use,  and  such  act  will  be  restrained  by  injunc- 
tion. {A.  N.  R.  R.  Co.  V.  BrovmeU,  24  N.  Y.  346,  361 ;  6 
Paige,  87 ;  B.  <&  A.  R.  R.  Co.  v.  Oreenbueh,  62  K  Y.  610 ; 
People  V.  Kvngmoffh,  24  id.  669-662  ;  Miller  v.  Brown,  66  id. 
383.)  Flainti£Ps  road  being  an  excureion  road  its  necessities 
for  land  are  not  confined  to  mere  depot  buildings  and  to  the 
ground  on  which  the  superstructure  of  its  tracks  are  laid,  but 
it  is  necessary  that  it  have  land  on  which  structures  for 
the  accommodation  of  the  passengers  when  they  are  lauded 
from  its  cars,  can  be  built,  that  they  may  be  sheltered 
from  storms  and  have  free  access  to  the  ocean  beach. 
{MaUerofN.  T.  C.  (& B.  R.  R.R.  Co.,771i(.Y.262;  R.  dsS. 
R.  R.  V.  Davis,  43  id.  144, 146,  146 ;  in  rd  N.  T.  <&  H.  R. 
R.  Co.  V.  Kip,  46  id.  646,  661,  663,  664, 665  \Inre  N.  T.  C. 
R.  R.,  49  id.  419 ;  B^Tdyn  Pa/rh  Comm?rs  v.  Armstrong  45  id. 
243 ;  People  v.  Bayden,  6  Hill,  869  ;  Niagara  Falls  R.  R.  v. 
HotchJciss,  1 6  Barb.  270  ;  Crovmer  v.  Waiertown  dk  R.  R. 
R.  Co.,  9  How.  457;  104  Mass.  1 ;  Matter  of  N.  Y.  O.  R.  R. 
Co.,  66  N.  Y.  409 ;  Brown  v.  Winnieimmei  Co.,  11  Allen,  826 ; 
Green's  Brioe's  Ultra  Vires,  67,  86,  89,  99,  100 ;  Flanagan 
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V.  Gt.  W.  By.  Go.,  L.  R,  7  Eq.  116 ;  Begby  v.  Ot.  W.  By. 
Co.,  4  B.  0.  175.)  The  qaeetion  as  to  whether  the  land  in 
question  and  the  whole  of  it  is  necessary  for  the  purposes  of  the 
road  is  res  adjicdicata  by  the  prooeedings  to  acquire  the  land. 
{Sieinhack  v.  BOieflns.  Co.,  77  N.  T.  498,  501.)  The  act  of 
1830  was  passed  when  such  avenues  as  the  one  in  question  were 
not  thought  of  9  and  it  does  not  apply  to  or  cover  the  case  of 
Surf  avenue.  {A.  N.  B.  B.  Co.  v.  Brownetty  24  N.  T.  345, 
351 ;  6  Paige's  Oh.  87.)  The  proposed  highway  will  destroy  erec- 
tions in  the  company's  yard  and  grounds,  and  is,  therefore, 
prohibited  by  the  act  of  1853.  {A.  <&  JV.  B.  B.  Co.  v. 
BrownM,  24  N.  Y.  345;  People  v.  Kingmcm,  id.  559.) 
Chapter  365,  Laws  of  1880,  was  applicable  to  the  land  in  ques- 
tion and  was  the  law  which  governed  this  case  on  the  trial. 
{Town  of  Dua/nefgywrgh  v.  Jenkins,  57  N.  T.  177, 191-2.) 

4SiflW7M^Z  J).  Jf<?77^  for  respondent.  The  effect  of  chapter  670, 
Laws  of  1869,  is  simply  to  restrict  the  commissioners  of  hi^- 
ways  in  the  laying  out  of  highways  in  the  town  of  Qravesend  by 
requiring  them  to  conform  with  the  plan  adopted  by  the  commis- 
sioners appointed  by  said  act.  The  effect  of  chapter  482,  sec- 
tion 9,  Laws  of  1875,  is  to  authorize  the  board  of  supervisors 
to  remove  that  restriction  ;  it  did  not  authorize  the  said  board 
to  lay  out  or  change  highways.  {PMUipe  v.  Schumacker,  10 
Hun,  405.)  Where  two  statutes  can  stand  together,  the  latter 
will  not  be  held  to  repeal  the  former  unless  the  legislative  in- 
tent to  repeal  be  manifest.  {People  v.  Palmer,  52,N.  Y.  83.) 
A  statute  only  operates  as  a  repeal  of  a  former  one  to  the  ex- 
tent that  the  two  are  repugnant.  {Mongeon  v.  People,  56  N. 
Y.  613 ;  8.  C,  2  S.  C.  128 ;  People  v.  Deming,  1  Hilt.  271 ; 
S.  C,  13  How.  Pr.  441;  Wemer  v.  Oemum  STvge  Ek,  2 
Daly,  406.)  A  statute  will  not  be  held  to  be  repealed  by  im- 
plication. {MitoheU  V.  HaUey,  15  Wend.  241 ;  Bowen  v.  Lease, 
5  Hill,  221 ;  PeapU  v.  Deming,  1  HUt.  271 ;  S.  C,  13  How. 
Pr.  441 ;  Cohoee  v.  Moram,^  25  id.  385.)  The  courts  will  not 
give  a  retroactive  effect  to  a  statute,  unless  such  be  already  the 
intention  of  the  legislature.    {Jc^rvis  v.  Jwrvis,  3  Edw.  Oh. 
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462 ;  AspimoaU  v.  j^imie^  4  id.  410 ;  People  v.  Oamal^  6  N. 
Y.  478 ;  Scmford  v.  BermeUj  24  id.  20  ;  People  v.  Sup'vrs  of 
Columbia,  43  id.  130 ;  Astor  v.  N.  F.,  62  id.  567 ;  BcmdaU 
V.  SackeU,  56  How.  225  ;  N.  Y.(&  0.  B.  M.  v.  Vcm  Horn, 
57  N.  T.  473.)  Even  a  remedial  statute  will  not  be  conBtrued 
to  act  retrospectively,  unless  the  intent  of  the  l^slature  be 
clear.  {People  v.  Sup^vra  of  Ulster ,  68  Barb.  83.)  An  amend- 
ment to  a  statute  has  no  more  retroactive  effect  than  an  original 
act.  {Benton  v.  Wichoire,  64  N.  Y,  226.)  A  vested  right  to 
damages  for  the  improvement  of  a  public  highway  cannot  be 
diverted  by  a  repeal  of  the  act  under  which  they  were  assessed. 
{People  V.  Supi^vra  of  Westchester,  4  Barb.  64.)  A  statute  will 
not  be  construed  to  operate  retrospectively,  so  as  to  take  away 
a  vested  right.  {Dash  v.  Vcm  Kleeck,  7  Johns.  477 ;  Va/n 
Valkenhurg  v.  Torrey,  7  Cow.  252 ;  Sayre  v.  Wisner,  8  Wend 
661 ;  Van  Rensselaer  v.  Lwmgston,  12  id.  490  ;  Ward  v 
KiUo,  id.  137  ;  People  v.  Supdt.  of  Seneca  Co.,  3  Hill,  116 
Quackenbush  v.  Banks,  1  Den.  128 ;  8.  C.,1  N.  T.  129 
Wood  V.  Oakley,  11  Paige,  400 ;  S.  C,  4  Edw.  Ch.  562 
Jarvis  v.  Jarvis,  3  id.  462  ;  Calkins  v.  Calkins,  8  Barb.  305 ; 
McMarmis  v.  BuHer,  49  id.  176  ;  Quinn  v.  iT.  T,,  68  id.  595.) 
A  statute  will  not  be  construed  to  affect  pending  proceedings 
unless  so  expressed.  {Roosevelt  v.  KeUogg,  20  Johns.  208 ; 
Wood  V.  OaJdey,  11  Paige,  400 ;  Ryefr  v.  Yoflfi  Yalkenbv/rgh, 
8  Oow.  260 ;  Jan^ms  v.  Jarvis,  3  Edw.  Ch.  462 ;  Le  Wall  v. 
Qrigg,  9  K  T.  Leg.  Obs.  314 ;  Dvmba/r  v.  Dufy,  11  id.  349; 
N.  T.  V.  Schermerhom  1  N.  T.  423 ;  Spcmldmg  v.  Kings- 
land,  id.  426 ;  Butter  v.  MiUer,  id.  428 ;  Syme  v.  Ward,  id. 
631 ;  Rice  v.  Floyd,  id.  608 ;  TiUey  v.  PhiUips,  id.  610 ; 
Thompson  v.  Blwncha/rd,  3  How.  Pr.  399 ;  8.  C,  4  id.  260 ; 
Fa/rmeri  Z,  cfe  T.  Co.  v.  OarroU,  2  N.  Y.  666 ;  Dwnhoffn  v. 
Wathim,  12  id.  666  ;  ia^po^rte  Eager,  46  id.  100 ;  8.  C,  68 
Barb.  557 ;  jEu  parte  Remsen,  59  id.  817.)  The  construction 
of  the  highway  across  the  land  described  in  the  complaint  does 
not  violate  the  rule  that  land  already  devoted  to  a  public  use 
cannot  be  taken  under  general  statutes  by  the  right  of  eminent 
domain  for  another  public  use.  {Sixth  Ave.  R.  R.  Co.  v.  Corr^ 
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72  N.  Y.  880 ;  In  re  Roohester  Water  Com.,  66  id.  413  ;  N. 
T.  C,  eto.,  R.  R.  Co.  v.  Met.  Gas  Co.y  68  id.  826;  Mcrrris 
R.  R.  Co.  V.  Central  R.  R.,  81  N.  J.  L.  205 ;  Peoria  R.  R. 
V.  R.  R.J  66  111.  174;  Oregon  R.  R.  v.  Bailey^  8  Oregon, 
164 ;  Mills  on  Eminent  Domain,  §  47.)  A  railroad  cannot 
condemn  land  and  then  adapt  the  same  to  the  use  of'  tenants, 
and  rent  the  same.  {Hea/rd  v.  Brooklyn^  60  N.  T.  242; 
Stfrong  v.  BrooJdyn^  68  id.  1 ;  Proprietors^  etc.^  v.  Nashua 
R.  R.,  104  Mass.  1 ;  6  Am.  Rep.  181.;  WhiiSbeck  v.  Cook,  1& 
Johns.  483 ;  Hooker  v.  TJtica  Tv/mpike^  12  Wend.  871 ;  Mills 
on  Eminent  Domain,  §  57.)  The  claim  made  by  the  plaintiff 
that  the  land  in  question  is  used  for  the  purposes  of  its  corpora- 
tion,  and  that  it  is  its  duty  to  erect  buildings  and  structures 
for  the  amusement  and  attraction  of  its  patrons,  and  furnish  a 
place  for  them  to  sit  and  walk  about  is  untenable.  {Rensselaer 
R.  R.  V.  Davis,  43  N.  Y.  137 ;  Eldridge  v.  Smith,  34  Vt. 
4S4 ;  State  v.  Mansfield,  23  N.  J.  L.  510  ;  Nashville  R.  R.  v. 
Cotoardinj  11  Humph.  348  ;  Samilton  v.  ArmapdUs  R.  R.,\ 
Md.  563;  N.  Y.j-etc.,  R.  R.  v.  (hrnnison,  1  Hun,  496;  Mills 
on  Eminent  Domain,  §  59.)  An  injunction  is  not  the  proper 
remedy  in  a  case  where  the  conmiissioners  of  highways  would 
have  the  right  to  lay  out  a  highway,  but  fail  to  acquire  juris- 
diction, or  where  their  proceedings  are  irregular.  (A  N.  R. 
R.  v.  BrovmeUj  24  N.  Y.  345 ;  Hyatt  v.  Bates,  35  Barb.  308 ; 
Bean  v.  Pettingill,  2  Abb.  [N,  S.]  59 ;  McGuire  v.  Palmer, 
6  Robt.  607;.  Ziebach  v.  McDonald,  21  How.  224;  £ipp  v. 
N.  T.  <&  H.  R.  R.,  67  N.  Y.  227.)  A  highway  may  be  con- 
structed across  railroad  tracks.  (Laws  of  1853,  chap.  62,  §  1 ; 
A.  R.  R.  V.  BrovmeU,  24  N.  Y.  845;  Moha/u)k  <&  H.  R.  R. 
R.  v.  Archer,  6  Paige,  83.) 

Eapallo,  J.  The  land  through  which  the  defendants  pro- 
pose to  open  the  highway  in  question,  was  formerly  the  prop- 
erty of  the  town  of  Gravesend,  and  was  in  the  year  1876  ac- 
quired by  the  plaintiff  for  depot  purposes,  under  the  provisions 
of  the  general  railroad  law  as  amended.  (Laws  of  1854,  chap. 
282,  §  17.)    The  value  of  the  land  and  of  the  interest  of  a 
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lessee  of  the  town  in  a  portion  thereof,  were  appraised  at  up- 
wards of  $5,500  and  paid,  and  the  plaintiff  acquired  a  title 
thereto,  in  fee,  pursuant  to  the  act  referred  to.  The  general 
principle  that  land  once  taken  and  appropriated  to  a  public 
use,  pursuant  to  law,  under  the  right  of  eminent  domain, 
cannot,  'under  general  laws  and  without  special  authority 
from  the  legislature,  be  appropriated  to  a  different  public  use, 
is  well  established  (Mills  on  Em.  Dom.,  chap.  5,  §§  45, 
46,  etc,  and  cases  cited),  and  does  not  appear  to  be  contro- 
verted on  the  part  of  the  defendants,  but  they  seek  to  take 
this  case  out  of  the  operation  of  the  principle  on  two  grounds : 
Firsts  that  the  land  in  question  was  not  necessary  for  the  use 
of  the  plaintiff  for  railroad  purposes ;  and  second^  that  it  has 
never  been  used  by  it  for  such  purposes,  and  that  the  laying  out 
of  the  highway  in  question,  through  said  lands,  will  not  in- 
terfere with  the  property  occupied  by  the  plaintiff  for  rail- 
road purposes,  or  cause  any  damage  to  the  business  of  the 
plaintiff  or  affect  its  franchises. 

These  facts  were  found  by  the  trial  court  in  favor  of  the  de- 
fendants, but  the  plaintiff  claims  that  such  findings  are  con- 
trary to  the  uncontroverted  evidence  in  the  case. 

The  land  acquired  by  the  plaintiff,  and  through  which  it  is 
proposed  to  open  the  highway,  consists  of  a  tract  containing 
several  acres  lying  at  the  terminus  of  the  plaintiff's  railroad,  on 
the  seashore  at  Coney  Island.  The  company  have  erected 
thereon  a  depot  and  waiting  room,  car  houses,  a  restaurant, 
track  yards  and  other  appliances'directly  used  in  the  actual  ope- 
ration of  the  road,  and  the  space  between  the  southerly  end 
of  the  depot  building  and  the  beach,  which  consists  of  a  strip 
about  seven  hundred  feet  in  length,  is  occupied  by  railroad 
tracks  running  to  high-water  mark,  plank  walks  by  which  pas- 
sengers may  walk  from  the  depot  to  the  beach,  and  by  vari- 
ous structures  for  their  accommodation^  convenience  and  pleas- 
ure, viz. :  benches,  seats,  places  of  refreshment,  an  observatory, 
newspaper  stand,  a  music  stand,  and  other  objects  intended  to 
render  the  place  attractive  and  capable  of  accommodating  a 
large  number  of  persons. 
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These  appliances  are  claimed  by  the  plaintiff  to  be  appro- 
priate and  necessary  for  the  accommodation  of  its  passengers, 
for  the  reason  that  its  railroad  is  purely  an  excursion  road  for 
the  conveyance  of  passengers  to  the  sea  beach  for  the  purposes 
of  bathing  and  recreation.  That  it  is  indispensable  that  they 
should  have  access  from  the  cars  to  the  beach,  and  that  very 
extensive  arrangements  are  necessary  for  their  reception  and 
accommodation,  by  reason  of  the  vast  numbers  of  passengers 
who  flock  there  during  the  summer  season.  It  being  found  as 
a  fact  that  the  plaintiffs  run  from  one  hundred  and  ten  to  one 
hundred  and  thirty  passenger  trains  per  day,  and  that  the  num- 
ber of  passengers  conveyed  to  and  from  the  depot  grounds  in 
question  is  from  ten  to  twenty  thousand  per  day  each  way. 

The  question  whether  all  the  land  taken  and  now  occupied 
by  the  plaintiff  for  these  purposes  was  necessary  for  its  busi- 
ness, was  open  to  litigation  in  the  proceedings  for  the  condem- 
nation of  the  land,  and  it  was  tiiiere  expressly  put  in  issue  by 
the  town  of  Gravesend,  who  opposed  the  condemnation.  The 
court  at  Special  Term  necessarily  passed  upon  the  question  in 
granting  the  application  for  the  appointment  of  commission- 
ers of  appraisal,  and  its  order  was  affirmed  by  the  General 
Term  and  by  this  court. 

We  do  not  think  it  is  now  open  to  the  officials  of  the  town 
to  question  collaterally,  in  this  action,  the  propriety  of  the 
condemnation,  on  the  ground  that  the  land  taken  was  not 
necessary  for  railroad  purposes,  and  to  appropriate  it  without 
any  special  legislative  authority  to  the  purposes  of  a  public 
highway.  Nor  do  we  think  that  there  is  any  evidence  in  sup- 
port of  the  finding  that  the  opening  of  the  proposed  highway 
through  the  plaintiff's  land  will  not  interfere  with  the  prop- 
erty occupied  by  the  plaintiff  for  railroad  purposes,  or  cause 
any  damage  to  its  business.  No  witnesses  were  called  on  the 
part  of  the  defendants  on  that  issue,  and  the  case  rests  wholly 
on  the  testimony  of  the  plaintiff's  witnesses.  From  their  tes- 
timony it  appeafs  that  the  proposed  highway  will  cross  that 
part  of  the  depot  grounds  which  lies  between  the  southerly 
end  of  the  depot  building  and  the  beach.    That  in  the  first 


560      P&08.  P'K  &  G.  I.  R.  R.  Go.  i;.  Williamsok  et  aL  [March, 

Opinion  \>f  the  Court,  per  Bapallo,  J. 


place  it  will  deprive  the  plaintifE  of  a  large  part  of  the  area 
required  for  the  reception  of  its  passengers,  and  in  the  second 
place  that  it  will  expose  them  to  danger  from  passing  hacks 
and  other  vehicles ;  that  the  ground  in  front  of  the  depot 
building,  now  devoted  to  the  use  of  the  passengers,  is  insuf- 
ficient for  the  purpose ;  that  at  times  it  is  compacted  with  peo- 
ple and  difficult  to  walk  across  it,  or  from  one  portion  to  the 
other ;  that  a  large  portion  of  the  passengers  consist  of  women 
and  children,  and  that  it  would  be  unsafe  for  them  to  pass 
over  these  grounds  if  they  were  put  beyond  the  control  of  the 
railroad  company,  and  a  public  road  should  be  permitted  to  pass 
through  them.  These  witnesses  also  concur  in  testifying  that, 
for  the  accommodation  of  the  plaintifPs  passengers,  all  the 
land  it  has,  and  more  too,  is  necessary,  and  that  the  construc- 
tion of  the  road  in  question  would  be  highly  injurious  to  the 
railroad  company  and  its  business,  and  dangerous  to  its  passen- 
gers. No  witness  was  called  by  the  defendants  to  contradict 
these  statements  of  the  plaintifPs  witnesses,  and  the  only  man- 
ner in  which  it  was  attempted  to  controvert  them  was  by  show- 
ing on  their  cross-examination  that  some  of  the  structures  on 
the  land  were  devoted  to  purposes  of  refreshment  and  amuse- 
ment; that  there  were  restaurants,  a  drug  store,  an  observatory, 
a  newspaper  stand,  a  music  stand,  etc.,  on  the  premises.  These, 
the  witnesses  stated,  were  proper  adjuncts  of  the  railroad,  and 
necessary  to  make  the  place  attractive.  But  assuming  that 
they  were  not  strictly  necessary  for  railroad  purposes,  the  testi- 
mony still  stands  that  all  the  space  which  the  plaintiff  had  was 
necessary  for  the  accommodation  of  its  passengers,  and  that 
taking  away  so  large  a  part  of  that  space  as  the  defendants 
proposed  to  take,  and  appropriating  it  to  the  purposes  of  a 
public  road,  would  be  a  serious  injury  to  the  business  of  the 
railroad.  It  is  obvious  that  from  the  character  of  the  road, 
being  an  excursion  road,  over  which  from  ten  to  twenty,  thou- 
sand persons  daily  passed  each  way,  trains  arriving  and  de- 
parting every  few  minutes,  more  accommodation  was  necessary 
than  a  mere  ordinary  station  house  where  passengers  could  be 
received  into  and  discharged  from  the  cars,  and  thence  disperse, 
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and  that  they  would  naturally,  if  not  necessarily,  congregate  on 
the  depot  grounds  on  the  sea  beach,  and  that  places  for  their 
shelter,  rest  and  convenience  were  not  inappropriate.  And 
tlie  court  having  adjudicated  in, the  condemnation  proceedings, 
that  all  the  land  acquired  by  the  plaintiff  was  necessary  for 
depot  purposes,  that  adjudication  should  not  be  impeached 
collaterally,  especially  by  the  officers  of  the  town  which  was  a 
party  to  those  proceedings,  and  had  raised  therein  the  ques- 
tion of  such  necessity,  and  after  being  defeated  on  that  issue, 
had  received  compensation  for  the  full  value  of  the  fee. 

The  erection  on  the  Jand  of  decorations  and  conveniences 
for  passengers,  some  of  which  might  possibly  be  deemed  su- 
perfluous, was  not  an  abandonment  by  the  company  of  the  uses 
for  which  it  acquired  the  premises.  These  structures  were  in- 
tended to  promote  the  comfort  and  convenience,  and  perhaps 
the  pleasure,  of  the  public  who  might  patronize  the  railroad, 
and  thus  augment  its  business,  and  were  not  so  foreign  to  the 
purposes  for  which  the  land  was  acquired,  or  so  reprehensible 
as  to  produce  a  forfeiture  of  the  rights  of  the  company  in  the 
adjacent  lands,  or  of  the  protection  of  the  law  in  respect  to 
them.  But  if  the  company  has  incurred  any  such  forfeiture, 
it  does  not  lie  with  the  highway  commissioners  to  enforce  it. 

Keference  has  also  been  made  to  the  statutes  relating  to  lay- 
ing out  highways,  and  among  others  to  the  provisions  of  1  R. 
S.  514,  §§  58,  64,  which  prohibit  laying  out  highways  through 
improved  lands  without  compensation.  The  lands  in  question 
are  certainly  improved  lands,  and  the  title  of  the  plaintiff 
thereto  is  unquestionable.  But  we  do  not  rest  our  decision 
upon  that  point,  but  upon  the  fact  that  these  lands  having 
already  been  lawfully  appropriated,  under  the  right  of  eminent 
domain,  to  a  public  purpose,  express  and  direct  legislative  au- 
thority is  necessary  to  justify  their  appropriation  by  proceed- 
ings in  i/woitum  to  a  different  public  purpose,  and  that  gen- 
eral laws  authorizing  the  laying  out  of  highways  are  not  suf- 
ficient. In  respect  to  the  crossing  of  railroad  tracks  by  high- 
ways, such  express  authority  is  contained  in  the  General  Rail- 
road Act,  but  this  authority  does  not  extend  to  lands  taken  for 
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depot  purposes.  (AUk  <&  N.  H,  H.  Co.  v.  BroymeUy  24  N. 
Y.  345.) 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


SABA.H  L.  ToLES,  RespoiMlent,  v.  Geobgb  Adeb  et  al.,  Execu- 
tors, etc..  Appellants. 

Where  the  contract  of  a  surety  is  not  an  absolute  [guaranty  of  payment  of  a 
debt  of  his  principal,  but  simply  an  undertaking  of  such  a  nature  that 
proceedings  must  be  taken  against  the  debtor  before  the  obligation  of  the 
surety  to  pay  arises,  the  law  implies  a  condition  on  the  part  of  the 
creditor  that  due  diligence  shall  be  used  in  proceeding  against  the  prin- 
cipal ;  and  to  establish  a  defense  based  on  a  breach  of  this  condition,  it  \b 
not  necessary  for  the  surety  to  show  a  request  on  his  part  to  the  creditor 
to  proceed,  and  damage  resulting  to  him  from  a  failure  to  comply. 

In  1867,  S.,  defendant's  testator,  for  the  purpose  of  procuring  the  discharge 
of  I^»  from  arrest,  under  an  order  of  arrest  issued  in  an  action  brought 
against  him  by  plaintiff,  executed  an  undertaking  to  the  effect  that  A. 
would  at  all  times  hold  himself  amenable  to  process  issued  to  enforce 
the  judgment.  In  July,  1868,  plaintiff  obtained  judgment.  A.  remained 
within  the  jurisdiction  of  the  court  until  December,  1868,  when  he  left 
the  State,  he  returned  in  February,  1869,  to  his  former  home  and 
remained  about  a  month.  S.  died  in  1870.  A.  returned  again  to  the 
State  in  June,  1871,  where  he  remained,  openly  yisiting  in  plaintiff's 
neighborhood,  for  five  or  six  weeks.  Plaintiff  did  not  enter  Judgment  until 
April  21, 1874 ;  execution  was  issued  thereon  against  the  property  of  A .  on 
April  23,  which  was  returned  unsatisfied,  and  on  May  4,  1874,  an  execu- 
tion against  the  person  was  issued  and  returned  not  found.  In  an  action 
upon  the  undertaking  defendant  gave  evidence  to  the  effect  that  in  October, 
1868,  and  in  June,  1871,  notice  to  proceed  was  given  to  plaintiff's  attorneys. 
The  court  submitted  to  the  jury  the  question  as  to  whether  plaintiffs  de- 
lay in  entering  judgment  and  issuing  process  had  injured  or  impaired 
the  rights  of  the  surety,  charging  in  substance,  that  if  no  injury  had  re- 
sulted therefrom,  plaintiff  was  entitled  to  recover.  HM  error  ;  that  the 
entry  of  judgment  and  issuing  of  process  against  the  testator's  principal 
were  conditions  precedent  to  the  liability  of  the  surety,  that  a  neglect  to 
perform  such  conditions  with  due  diligence  discharged  the  surety ;  and 
that  the  facts  oonclusivelj  established  laehM, 
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Aiao  held,  that,  concediDg  it  to  have  been  necessary  for  the  defense  to  prove 
injarj  to  the  surety  by  the  delay,  sach  impairment  and  injury  were 
conclusively  established,  and  the  submission  of  the  question  to  the 
jury  was  error. 

The  distinction  between  the  case  of  a  surety  absolutely  liable,  and  one 
whose  liability  depends  upon  the  performance  of  conditions  precedent 
pointed  out.- 

Evidence  was  given  on  the  part  of  the  plaintiff  that  in  August,  1868,  S.  re- 
quested plaintiff  not  to  proceed  further  in  the  action.  JSeld,  that  assum- 
ing this  to  have  been  established,  the  request  could  not  be  deemed  to 
continue  after  the  death  of  S. ,  and  even  without  any  request  upon  the 
part  of  the  defendants,  his  eiecutors,  if  plaintiff  desired  to  hold  the  es- 
tate responsible,  it  then  became  her  duty  to  use  due  diligence,  which  she 
failed  to  do. 

(Argued  January  24, 1888 ;  dedded  March  18,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  third  judicial  department,  entered  upon  an 
order  made  May  2,  1882,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  verdict,  and  affirmed  an  order  de- 
nying a  motion  for  a  new  trial. 

This  action  was  brought  against  defendants  as  executors,  etc., 
of  Stephen  B.  Adee,  deceased,  upon  an  undertaking  executed  by 
said  testator. 

The  case  is  reported  upon  a  former  appeal  in  84  N.  Y.  222. 

The  undertaking  recited  in  substance  the  arrest  of  Augustus 
W.  Adee  by  virtne  of  an  order  of  arrest  issued  in  an  action 
wherein  the  plaintiff  here  was  plaintiff  and  said  Augustus  W, 
Adee  was  defendant,  and  by  it  the  said  Stephen  B.  Adee  did 
'^  undertake,  in  the  sum  of  $2,000,  that  if  the  defendant  is  dis- 
charged from  arrest,  he  shall  at  all  times  hold  himself  amenable 
to  the  processes  of  the  court  during  the  pendency  of  this  action 
and  to  such  as  may  be  issued  to  enforce  the  judgment  thereof." 

The  material  facts  are  stated  in  the  oninion. 

Oeorge  Adee  for  appellants.  By  title  7,  chapter  1,  Code  of 
Procedure,  no  bail  or  security  can  be  taken  of  a  person  while 
under  arrest,  except  as  prescribed  by  said  act.  ( Winter  v. 
Kinney,  1  N.  Y.  366 ;  3  Blackst.  Com.  277,  288 ;  2  R.  S.  348, 
§  7 ;  Julicm  v.  Rathbun,  39  N.  Y,  369 ;  Ilardman  v.  Boweriy 
id.  196, 198 ;  Briton  v.  Lormz,  45  id.  51 ;  RcmdaU  v.  Sackett, 


564  ToLSS  V.  Adee  et  al.  [March, 


Statement  of  case. 


77  id.  480,  482 ;  U.  S,  v.  Pierce,  9  How.  83.)  The  under- 
taking is  void  under  2  R.  S.  286,  §  59,  as  taken  by  the 
sheriflE  edore  officii.  {Tdes  v.  Adee,  84  N.  T.  222 ;  Cook  v. 
Freudenthal,  80  id.  205 ;  Winter  v,  Kinney,  1  id.  365 ;  Shaw 
V.  Tobias,  3  id.  188 ;  Richwrdaon  v.  CrandaU,  48  id.  348 ;  Svl- 
livam,  V.  Alexander,  19  Johns.  233 ;  B^k  of  Buffalo  v.  BoxtgJ^ 
ton,  21  Wend.  57 ;  Barnard  v.  Viele,  id.  88 ;  People  v, 
Meigham,  1  Hill,  298 ;  Newton  v.  Pope,  1  Cow.  109 ;  La/mer 
V.  Meeker,  25  N.  Y.  261 ;  Rudd  v.  Davis,  2  Hill,  287 ; 
affirmed,  7  id.  529 ;  Seibert  v.  ^rf^  if.  ^.  Co.,  49  Barb.  583  ; 
Satterthwaite  v.  Vreeland,  3  Hun,  152,  155 ;  IFAi^  v.  StiU- 
man,  25  N.  T.  541 ;  Draper  v.  Stouvenel,  38  id.  219  ;  FeUows 
V.  Northrup,  89  id.  117 ;  Mason  v.  Zorrf,  40  id.  476 ;  Sheldon 
V.  Sheldon,  51  id.  354 ;  Fordham  v.  Smith,  44  How.  472 ; 
Robinson  v.  McManus,  4  Lans.  380,  387 ;  Cordon  v.  People, 
33  N.  Y.  501,  514;  P^j?fe  v.  McWh(/rter,  4  Barb.  438; 
P<?opZ<3  V.  i)yZ(3,  21  N.  Y.  578 ;  5roo*«  v.  /SiJ^^,  6  Hun,  516.)  If 
the  verdict  and  judgment  are  not  against  law  and  the  undisputed 
evidence,  they  are  against  the  weight  of  evidence,  and  a  new 
trial  should  be  ordered.  {Conrad  v.  WUfdams,  6  Hill,  444  ; 
Townsend  Manuf,  Co.  v.  Foster,  51  Barb.  346 ;  S.  (7.  affirmed, 
41  K.  Y.  620  n  /  Jackson  v.  Stemhergh,  1  Caines,  162 ;  Boyd 
V.  (7(?ft,  20  How.  384 ;  HarPnum  v.  Proudjit,^  Bosw.  191; 
Eldridge  v.  Reed,  2  Sweeney,  155.)  Proof  whether  the  sheriff 
understood  at  the  time  that  he  was  acting  and  taking  the 
bond  "  as  sheriff,"  or  as  an  agent,  or  intermediary,  was  proper, 
and  it  was  proper  to  show  his  intentions  at  the  very  time. 
{Thurston  v.  Cornell,  38  N.  Y.  281 ;  Cortland  Co.  v.  Herkimer 
Co.,  44  id.  22;  Seymour  v.  Wilson,  14  id.  567;  More  v. 
Deyoe,  22  Hun,  223 ;  Rouse  v.  Whited,  25  N.  Y.  170.)  A 
surety  is  discharged  by  the  neglect  of  the  creditor,  upon  re- 
quest of  the  surety,  to  proceed  against  the  principal,  if  thereby 
the  debt  has  been  lost.  {Remsen  v.  Beekman,  25  N.  Y.  552 ; 
Colgrave  v.  Tollman,  67  id.  95 ;  Root  v.  Wagner,  30  id.  9, 
17 ;  4  Mass.  60,  63  ;  6  N.  H.  m.  p.  405.)  If  a  plaintiff  neg- 
lects  to  perform  with  due  diligence  the  conditions  precedent, 
which  are  necessary  to  be  performed  in  order  to  render  the 
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surety  liable,  the  surety  is  thereby  discharged.  {Northern  Ins. 
Co.  V.  Wright,  76  N.  Y.  445 ;  MoMurray  v.  Noyes,  72  id. 
523 ;  Craig  v.  ParkiSy  40  id.  181 ;  How  v.  PutveVy  1  Cow. 
246 ;  Penniman  v.  Hudson,  14  Barb.  579  ;  Bv/rt  v.  HorneVy 
5  id.  501 ;  Van  Derveer  v.  Wrighty  6  id.  547 ;  Newell  v.  Pow^ 
leVy  23  id.  628 ;  Moaldey  v.  RiggSy  19  Johns.  69 ;  Taylor  v. 
BvUeny  6  Cow.  624 ;  Thomas  v.  Wooddy  4  id.  173 ;  Cumjpston 
V.  MoNaWy  1.  Wend.  457 ;  Eddy  v.  StantonSy  21  id.  255 ; 
Zoveland  v.  Shepardy  2  Hill,  139 ;  Code  of  Pro.,  §  288  ;  Feke 
V.  Edgertony  3  Abb.  229 ;  ^.  6%  5  Duer,  681 ;  Code  of  Civil 
Pro.,  §  572 ;  Sumner  v.  Oahomy  11  N.  Y.  Weekly  Dig.  25  ; 
EandaU  v.  Saeketty  77  N.  Y.  480,  482.)  The  omission  to  enter 
judgment  and  issue  process  was  a  fraud  in  law,  implied  or  con- 
structive. (1  Story's  Eq.  Jur.,  §  187 ;  2  Kent's  Com.  m.  p. 
483,  note  d.)  Where  a  judge  leaves  it  for  a  jury  to  infer  a  fact 
not  warranted,  it  is  error,  and  a  new  trial  will  be  granted. 
{Gale  V.  Wellsy  12  Barb.  84 ;  Harris  v.  WUsony  1  Wend.  511 ; 
Stoiy  V.  Brenna^y  15  N.  Y.  524 ;  MUbank  v.  Dennistouny  21 
id.  386.)  A  verdict  against  undisputed  evidence  should  be  set 
aside.  {Lamer  v.  MeekeVy  25  N.  Y.  361 ;  White  v.  StiUmany 
id.  541 ;  Seibert  v.  Erie  B,  R.  C4>.,  49  Barb.  583.)  The  court 
will  examine  questions  of  fact  as  well  as  questions  of  law. 
{Goodwin  v.  ConUiny  85  N.  Y.  21 ;  Code,  §  1337;  Taie  v. 
McCormaoky  23  Hun,  218 ;  Ealpvn  v.  Third  Ave.  B.  B.  Cb., 
40  N.  Y.  S.  C.  175 ;  Welke  v.  BavUcmdy  42  How.  399,  410 ; 
Parsons  v.  Broton,  12  Hun,  112;  Pinch  v.  Parker,  49  N.  Y. 
8 ;  Macy  v.  Wheeler,  30  id.  231 ;  Smith  v.  ^tna  L.  Ins.  Co.y 
5  Lans.  545  ;  Townsend  Mam,uf.  Co.  v.  FosteTy  51  Barb.  346, 
350-352 ;  affirmed,  41  N.  Y.  620 ;  Addt  v.  Wilsmy  7  How. 
64,  66;  Jackson  v.  Stemberghy  1  Caines,  162;  Conrad  v. 
WiUiamSy  6  Hill,  444 ;  Boyd  v.  Colty  20  How.  382 ;  Thomp- 
son V.  Hencky  22  id.  431 ;  Standa/rd  OH  Co.  v.  Amazon  Ins. 
Co.y  79  N.  Y.  506 ;  Starkie  on  Evidence,  part  3,  p.  287 ;  1 
Greenleaf  on  Evidence,  §§  51  a,  52 ;  1  Phillips  on  Evidence  [3d 
ed.],  460 ;  Jackson  v.  Sfuith,  7  Cow.  717 ;  Green  v.  Disbrowy 
56  N.  Y.  334,  337.) 
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/.  H,  Maynard  for  respondent.  Although  evidence  is  un- 
contradicted, yet  if  conflicting  inferences  may  be  drawn  from 
it,  or  if  conflicting  constructions  or  meanings  may  fairly  be 
given  to  the  language  employed,  it  becomes  a  question  of  fact 
and  must  be  submitted  to  the  jury.  (Smith  v.  Ooey  56  N.  Y. 
678.)  Where  a  witness  is  interested,  his  credibility  is  for  the 
determination  of  the  jury,  although  he  may  be  uncontradicted. 
{K(we7icmgh  v.  WUaon^  70  N.  T.  177 ;  OUdersleeve  v.  Lomdon^ 
73  id,  609.)  If  there  was  any  irregularity  or  error  in  the  men- 
tion of  interest  in  the  judgment,  it  should  have  been  corrected 
by  a  direct  motion  or  appeal  in  that  action.  {Jewett  v.  Oraine^ 
85  Barb.  208.)  The  allowance  of  interest  to  the  amount  $46.63 
in  excess  of  the  penalty  of  the  bond  was  right.  {Em/merson  v. 
Booths  51  Barb.  41 ;  Brainard  v.  Jones^  18  N.  Y.  35.)  It  is 
always  discretionary  with  the  court  as  to  the  extent  to  which  a 
cross-examination  of  the  kind  the  sheriff  was  subjected  to 
should  be  carried.  {Plato  v.  Bidy,  16  Abb.  188.)  Interest 
is  always  a  matter  proper  to  be  shown  as  affecting  the  credi- 
bility of  a  witness,  and  to  be  considered  by  the  jury.  {Kave- 
naugh  v.  Wilson^  70  N.  Y.  177 ;  OUdersleeve  v.  Landon^  73 
id.  609.) 

Bapallo,  J.  On  the  former  appeal  in  this  case  (84  N.  Y. 
222)  it  was  held  by  this  court  that  the  undertaking  of  the  de- 
fendant's testator,  upon  which  the  action  was  brought,  was  not 
valid  as  a  statutory  undertaking  of  'bail  taken  by  the  sheriff, 
and,  if  regarded  as  having  been  so  taken,  it  could  not  be  en- 
forced ;  but  that  if  not  taken  by  the  sheriff  colore  officii^  but 
taken  by  the  plaintiff's  attorney,  in  pursuance  of  an  agreement 
between  him  and  the  obligor,  it  constituted  a  contract  between 
the  parties,  valid  by  the  common  law,  and  could  be  enforced 
as  such.  ^ 

That  so  treating  it,  the  defendant's  testator  stood,  not  as 
bail,  but  as  surety,  by  ordinary  contract,  that  his  principal  would 
hold  himself  amenable  to  process.  That  as  such  surety  he  was 
not  entitled  to  protect  himself,  as  bail  might,  by  the  surrender 
of  his  principal,  but  that  he  had  the  rights  of  an  ordinary 
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surety  to  require  due  diligence  on  the  part  of  the  plaintiff  in 
pursuing  his  remedies  against  the  principal ;  and  inasmuch  as 
laches  in  that  respect  had  been  charged,  we  held  that  the  court 
below  had  erred  in  refusing  to  submit  that  defense  to  the  jury 
—  and  on  that  ground  we  ordered  a  new  trial. 

On  the  new  trial,  which  is  now  under  review,  it  appeared 
that  the  undertaking  in  suit  was  given  by  tlie  testator  on  the 
23d  of  May,  1867,  for  the  purpose  of  obtaining  the  discharge 
of  the  testator^s  son,  Augustus  W.  Adee,  from  arrest  under  an 
order  of  arrest  issued  in  an.  action  instituted  against  him  by  the 
plaintiff,  his  wife,  for  a  limited  divorce.  The  undertaking  was 
that  said  Augustus  W,  Adee  should,  at  all  times,  hold  himself 
amenable  to  the  processes  of  the  court  during  the  pendency  of 
the  action  against  him,  and  to  such  as  might  be  issued  to  en- 
force the  judgment  thereof. 

In  July,  1868,  the  action  for  divorce  was  tried  and  a  de- 
cision rendered  therein,  which  was  filed  on  the  30th  of  July, 
1868,  and  a  copy  served  on  the  defendant's  attorneys,  whereby 
it  was  adjudged  that  the  defendant  pay  certain  sums  for  costs 
and  alimony,  and  give  security  for  future  payments. 

There  was  evidence  that  at  some  time  during  the  month  of 
Angust^  1868,  the  defendants'  testator  sent  a  verbal  request  to 
the  plaintiff  not  to  proceed  further  or  make  more  costs,  saying 
that  he  would  see  the  matter  settled  up.  But  the  defendant, 
George  Adee,  testified  that  in  the  month  of  September  or  Oc- 
tober following,  he  served  written  notice  uppn  the  attorneys 
for  the  plaintiff,  requiring  them  to  proceed  and  tax  their  costs 
and  enter  their  judgment. 

The  giving  of  this  notice  was  denied  on  the  part  of  the 
plaintiff,  and  was  one  of  the  issues  on  the  trial  of  this  action. 

Augustus  W.  Adee,  tlie  defendant  in  the  divorce  suit,  re- 
mained within  the  jurfediction  of  the  court  until  December, 

1868,  when  he. went  to  Chicago  and  was  absent  until  February, 

1869,  when  he  returned  to  this  State  and  remained  about  one 
month,  then  again  left. 

In  February,  1870,  the  testator  died,  leaving  a  will  whereby 
the  defendants  were  appointed  his  executors,  and  they  qualified 
as  such  in  March,  1870. 
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Augustus  W.  Adee,  iii  Juue,  1871,  returned  to  this  State, 
where  he  remaiued,  openly  visiting  his  acquaintances  in  plaint- 
iffs neighborhood,  for  five  or  six  weeks.  On  the  day  after 
his  arrival  the  defendant,  George  Adee,  as  he  testifies,  went  to 
the  office  of  the  attorneys  for  the  plaintiff  in  the  divorce  suit 
and  infonned  them  of  the  presence  of  Augustus  W.  Adee,  and 
that  he  would  remain  five  or  six  weeks,  and  again  notified  them 
to  tax  the  costs,  and  enter  judgment  and  issue  execution ;  and 
he,  the  respondent  George  W.  Adee,  being  the  attorney  for 
Augustus  W.  Adee  in  the  divorce  siiit,  testifies  that  he  further 
offered,  for  the  purpose  of  saving  time,  to  stipulate  the  amount 
of  costs  or  accept  service  of  notice  of  taxation. 

This  conversation  was  also  denied  and  was  one  of  the  issues 
on  the  trial  of  this  action . 

The  plaintiff  entered  no  judgment  and  took  no  steps  in  the 
divorce  suit  until  March,  1874,  when  new  attorneys  for  the 
plaintiff  therein  were  substituted,  and  on  April  21, 1874,  the 
substituted  attorneys  entered  the  judgment,  and  on  the  23d  of 
April,  issued  execution  against  the  property  of  the  defendant, 
which  was  returned,  and  on  the  4th  of  May,  1874,  they  issued 
an  execution  against  his  person  which  was  returned  not  found. 
Thereupon  they  presented  a  claim  against  the  estate  of  the  tes- 
tator upon  said  undertaking,  which  being  rejected  they  brought 
the  present  action. 

The  defendants  now  claim  that  error  was  committed  on  the 
trial  in  the  rulings  and  charge  of  the  judge  on  the  subject  of 
the  express  requests  to  the  plaintiff^s  attorneys  to  proceed  in 
the  divorce  case,  and  they  also  clahn  that  the  plaintiff  was 
bound  to  proceed  and  issue  process  with  due  diligence,  with- 
out any  request,  on  the  ground  that  the  entry  of  judgment  and 
issuing  of  such  process  against  the  testator's  principal,  were 
conditions  precedent  to  the  liability  <ff  the  surety,  and  that  a 
neglect  to  perform  such  conditions  precedent  wit]i  due  diligence 
discharged  the  surety. 

The  judge  instructed  the  jury,  and  the  instruction  was  re- 
peated several  times  in  tlie  course  of  the  charge,  that  if  the 
acts  of  the  plaintiff  in  not  entering  up  the  judgment  and  en- 
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forcing  it  by  issuing  process  had  resulted  in  injury  or  damage 
to  the  rights  of  the  surety,  the  plaintiff  could  not  recover ;  but 
that  if  the  acts  of  the  plaintiff  and  her  counsel  had  not  in  any 
way  injured  or  impaired  the  rights  of  the  surety,  the  plaintiff  was 
entitled  to  recover,  provided  the  undertaking  was  not  taken  by 
the  sheriff  under  color  of  his  office,  as  statutory  bail. 

The  judge  also  submitted  to  the  jury  the  question  of  the 
notices  claimed  to  have  been  given  in  the  fall  of  1868,  and  in 
June,  1871,  requiring  the  plaintiff  to  enter  up  judgment  and 
proceed  thereon,  and  further  charged  them  as  follows :  "  1 
submit  to  you  to  say  whether  the  plaintiff  in  this  action,  who 
was  the  plaintiff  in  the  action  for  divorce,  has  by  her  acts  in 
neglecting  to  enter  this  judgment  until  the  lapse  of  these 
years,  neglecting  to  issue  the  execution  against  the  defendant 
when  he  was  in  the  county  of  Delaware  and  might  have  oeen 
taken  perhaps,  whether  or  not  she  has  been  guilty  of  laches  or 
neglect  which  has  injured  the  rights  of  the  defendant^  testat(yi\ 
Stephen  B.  Adee^  and  if  you  find  that  this  plaintiff  by  any 
neglect  ha^  wrought  aii  injury  to  the  surety  upon  this  under- 
taking, then  the  plaintiff  is  not  entitled  to  recover." 

The  court  further  charged  in  respect  to  the  verbal  request 
for  delay  alleged  to  have  been  sent  by  the  surety  to  the  plaint- 
iff immediately  after  the  trial,  which  was  testified  to  by  the 
plaintiff's  father,  Mr.  Gregg,  that  such  request  was  not  a  con- 
tjjact  but  a  mere  notice  which  the  surety  could  put  an  end  to, 
and  that  if  after  such  request  the  surety  gave  notice  to  proceed, 
as  claimed,  and  after  that  notice  the  plaintiff  or  her  attorney  was 
guilty  of  negligence  in  proceeding,  which  resulted  ininjury  to 
the  surety y  then  the  plaintiff  would  not  be  entitled  to  recover ; 
and  the  judge  finally  charged  the  jury  that  if  they  found  that 
there  had  been  no  negligence  which  had  wrought  injury  to  the 
surety y  they  should  bring  in  a  verdict  for  the  plaintiff. 

That  there  had  been  negligence  in  delaying  the  entry  of 
judgment  for  nearly  six  years,  could  not  admit  of  question, 
but,  as  has  been  seen,  the  judge  in  his  charge  left  it  to  the  jury 
to  say  whether  this  negligence  had  impaired  the  rights  of  the 
surety,  or  worked  injury  to  him,  and  made  the  defense  turn 
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upon  their  finding  in  this  respect.  They  were,  under  the 
charge,  at  liberty  to  find  that  the  notices  to  proceed  were  given 
in  October,  1868,  and  in  Jane,  1871,  as  testified  to  by  Geoi^ 
Adee,  but  to  find  a  verdict  for  the  plaintiff  notwithstanding, 
on  the  ground  that  the  neglect  or  refusal  of  the  plaintiff  for 
upwards  of  five  years,  to  regard  these  notices  or  requests  and 
to  enter  judgment  and  issue  process,  had  not,  in  the  opinion 
of  the  jury,  impaired  the  rights  of  the  surety,  or  worked  any 
injury  to  him. 

Exceptions  were  duly  taken  to  the  charge  in  this  respect, 
and  we  think  it  was  erroneous  in  either  aspect  of  the  case. 
Assuming  that  it  was  necessary  that  it  should  be  proved  by  the 
defense  that  the  failure  to  enter  judgment  and  place  process  in 
the  hands  of  the  sheriff,  in  pursuance  of  the  request  of  the 
surety,  or  of  the  present  defendants,  impaired  their  rights,  or 
worked  injury  to  them,  we  are  of  opinion  that  such  impair- 
ment and  injury  were  fully  made  out  by  uncontroverted  evi- 
dence, and  that  it  was  error  to  submit  those  questions  to  the 
jury.  As  the  surety  did  not  stand  in  the  position  of  bail,  he 
could  not  protect  himself  by  a  surrender  of  his  principal,  and 
his  only  means  of  protection  were  to  require  the  plaintiff  to 
proceed.  The  uncontroverted  evidence  shows  that  for  three 
periods  of  several  weeks  each,  after  the  time  when  the  plaint- 
iff was  in  a  condition  to  enter  judgment  and  issue  process,  the 
principal  was  openly  within  the  jurisdiction  of  the  court,  %t 
his  former  home,  and  there  is  no  pretense  that  he  could  not 
have  been  arrested  if  process  had  been  in  the  hands  of  the 
sheriff.  It  is  impossible  to  say  that  the  rights  of  the  surety 
or  of  the  defendants  were  not  impaired,  and  that  they  sustained 
no  injury  by  the  neglect  of  the  plaintiff  to  issue  this  process, 
and  even  his  refusal  to  do  so  after  request,  and  by  the  charge 
the  jury  were  at  liberty  to  go  to  that  extent 

The  loss  of  the  opportunity  to  procure  the  arrest  of  the  prin- 
cipal, which  would  have  been  afforded  to  the  sureties  had  pro- 
cess been  in  the  hands  of  the  sheriff,  was  of  itself  an  injury 
and  an  impairment  of  their  rights.  If  it  be  contended  that 
the  sheriff  might  have  refused  to  return  the  execution  against 
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his  property  nntil  the  lapse  of  sixty  days,  and  that  by  that 
time  he  coald  have  departed,  it  is  an  answer  to  that  suggestion 
tliat  it  was  the  fault  of  the  plaintiff  that  she  had  not  pre- 
viously had  an  execution  against  the  property  returned,  so  as 
to  be  in  a  position  to  issue  process  against  the  person.  But 
aside  from  this  consideration  it  must  be  observed  that  the 
sherifE  could  have  returned  the  execution  against  property 
immediately.  In  this  very  case  the  execution  against 
property  was  issued  April  23,  1874,  and  was  returned  and 
execution  against  the  person  issued  on  the  4th  of  May,  1874. 
But  the  jury  would  not  have  been  permitted  to  speculate  upon 
such  a  remote  contingency  as  that  the  sheriff  would  throw  ob- 
stacles in  the  way  of  the  issuing  of  an  execution  against  the 
person,  without  any  probability  of  realizing  any  thing  on  the 
execution  against  property,  and  at  all  events  the  sureties  were 
entitled  to  the  opportunity  of  procuring  the  return  of  the  exe- 
cution against  property  in  due  time,  and  the  loss  of  this  oppor- 
tunity, through  the  refusal  of  the  plaintiff  to  proceed,  was  an 
injury,  and  an  impairment  of  their  rights.  If  a  surety  can  be 
held  under  such  circumstances  as  those  here  shown,  there  is  no 
escape  for  one  who  enters  into  a  contract  like  the  one  before 
us,  for  the  only  way  in  which  he  can  prove  damage  is  by 
showing  that  the  principal  was  openly  within  the  jurisdiction 
of  the  court,  and  therefore  presumably  might  have  been 
arrested  by  due  diligence  on  the  part  of  the  creditor. 

But  we  think  that  in  a  case  of  this  description  the  law  pre- 
sumes injury  and  it  is  not  incumbent  upon  the  surety  to  estab- 
lish it  as  matter  of  fact.  The  undertaking  of  the  surety  was  not 
for  the  payment  of  the  judgment,  but  merely  that  the  principal 
should  be  amenable  to  the  process  of  the  court.  This  under- 
taking was  not  absolute,  but  conditional,  viz. :  that  if  the 
plaintiff  should  issue  process,  the  defendant  would  be  amenable 
to  it,  and  it  was  a  condition  precedent  to  the  accruing  of  any 
liability  on  the  part  of  the  surety  that  process  should  be  issued 
against  the  principal. 

The  point  now  raised  by  the  counsel  for  the  appellants,  that 
neglect  to  perform  with  due  diligence  the  conditions  precedent 
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which  are  necessary  to  be  perfonned  in  order  to  render  a 
surety  liable,  discharges  such  surety,  is  well  6U8tained\  by  au- 
thority and  is  in  oar  judgment  fatal  to  the  recovery  in  this  case. 
{Craig  Y.  FarTda^  40  N.  Y.  l&l,  188 ;  McMurray  v.  Noyes^ 
72  id.  523 ;  28  Am.  Rep.  180 ;  Nortiiem  Ins.  Co.  v.  Wright, 
76  N.  Y.  445.)  This  point  was  clearly  raised  on  the  second 
trial,  but  the  distinction  between  the  case  of  a  surety  who  is 
absolutely  liable  and  one  whose  liability  depends  upon  the  per- 
formance of  conditions  precedent,  seems  to  have  been  disre- 
garded and  the  case  disposed  of  on  the  principles  applicable  to 
the  iirst-mentioned  kind  of  suretyship.  The  cajses  above  cited 
point  out  this  distinction.  Throwing  out  of  view  all  the  evi- 
dence as  to  communications  between  the  parties  subsequent  to 
the  decision  of  the  divorce  suit,  the  alleged  message  of  the 
surety  to  the  plaintiff  not  to  proceed  and  the  alleged  subse- 
quent notices  requiring  her  to  proceed,  this  would  be  a  plain 
case  for  the  application  of  the  rule  above  cited.  Due  dili- 
gence would  have  required  the  entry  of  judgment  and  issue  of 
execution  immediately  or  with  due  diligence  after  the  decision 
in  July,  1868,  and  it  cannot  be  questioned  that  after  that  time 
there  were  abundant  opportunities  to  arrest  the  defendant,  and 
that  the  delay  of  nearly  six  years  in  entering  judgment  and 
issuing  execution  was  any  thing  but  due  diligence. 

Assuming,  on  the  other  hand,  that  the  delay  was  requested, 
as  alleged,  in  August,  1868,  that  request,  as  remarked  by  the 
court  at  the  trial,  was  not  a  contract  but  a  mere  notice  which 
could  be  terminated,  and  it  could  hardly  be  deemed  to  continue 
after  the  death  of  the  testator,  when  new  rights  intervened, 
and  his  liability  fell  on  the  shoulders  of  his  executors.  Even 
without  any  express  request  on  tlieir  part,  if  the  plaintiff  de- 
sired to  hold  the  estate  responsible,  it  tlien  became  the  duty  of 
the  plaintiff  to  use  due  diligence  to  place  herself  in  condition, 
by  entering  judgment  and  issuing  execution  against  Augustus 
W.  Adee,  to  issue  execution  against  his  person,  and  if  she  liad 
done  so,  she  could  have  arrested  him  when  he  returned  to  his 
former  home  in  1871.  If  the  request  testified  to  by  George 
W.  Adee  in  1871  was  made,  the  neglect  of  her  attorneys  to 
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proceed  on  that  occasion  was  a  still  more  gross  violation  of 
the  rights  of  the  defendants  as  sureties.  The  plaintiff  had  no 
right  to  elect  between  her  remedies  against  tlie  principal,  and 
her  recourse  against  the  estate,  and  to  lie  by  and  refrain  from 
proceeding  with  due  diligence  to  arrest  the  principal,  for  the 
purpose  of  ultimately  holding  the  sureties  for  the  debt.  It 
was  error  so  to  charge  the  jury  as  to  make  the  effect  of  his 
laches  in  discharging  the  sureties  depend  upon  what  the  jury 
might  find  as  matter  of  fact,  on  the  question  whether  the  sure- 
ties were  injured  or  their  rights  impaired. 

liVe  do  not,  however,  think  that  this  request  to  the  plaintiff*  to 
proceed  was  essential  to  the  defense  of  laches  in  this  case,  but 
that  if  the  request  for  delay,  alleged  to  have  been  made  in 
1868,  was  not  in  fact  made,  or  if  made,  it  was  revoked  or  ter- 
minated, it  was  the  duty  of  the  plaintiff  to  proceed  with  due 
diligence  to  perform  the  conditions  precedent  upon  which  the 
liability  of  the  estate  depended,  and  that  laches  in  this  respect 
operated  as  matter  of  law  to  discharge  the  estate.  Whether 
such  laches  would  have  been  excused  by  proof  on  the  part  of 
the  plaintiff  that  Augustus  W.  Adee  was  at  no  time  within 
the  jurisdiction  after  the  decision  against  him,  and  that  no  in- 
jury could  possibly  have  resulted  to  the  defendants  from  the 
delay  in  issuing  execution,  it  is  not  necessary  now  to  decide.  It  is 
sufficient  for  the  purposes  of  this  case  that  injury  may  have  re- 
sulted and  that  due  diligence  on  the  part  of  the  plaintiff 
might  and  probably  would  have  saved  the  sureties  from  lia- 
bility ;  and  here  lies  the  difference  between  an  absolute  guar- 
anty by  a  surety  of  payment  of  a  debt,  and  an  undertaking  of 
such  a  nature  that  proceedings  must  be  taken  against  the  debtor, 
before  the  obligation  of  the  surety  to  pay  arises.  In  the  first 
dass  of  cases  no  duty  rests  upon  the  creditor  in  the  first  in- 
stance to  take  any  steps  against  the  debtor,  and  a  request  to 
proceed,  and  damage  resulting  to  the  surety  from  refusal  or 
neglect  to  comply  with  the  request,  must  be  shown  by  the 
surety,  to  establish  a  defense.  In  the  last-mentioned  class, 
such  proof  is  not  necessary,  but  the  law  impUes  a  condition  of 
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the  contract  of  suretyship  that  due  diligence  shall  be  used  in 
proceeding  against  the  principal. 

The  judgment  should  be  reversed  and  new  trial  ordered, 
costs  to  abide  event. 

All  concur. 


Judgment  reversed. 
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The  People,  ex  rel.  The  Wsstohbstsb  Fire  Insubanob  Com- 
pany, Appellant,  v.  Gideon  "W,  Davbnpokt  et  al,,  Trustees, 
etc.,  Bespondents. 

A  party  aBsailing  an  aaBesament  as  excessive  must  make  it  appear  conda- 
sively  that  the  method  by  which  the  assessors  arrived  at  the  result  com- 
plained of  was  incorrect,  and  tliat  tke  assessment  does  not  represent  the 
fair  value  of  the  property  assessed. 

The  affidavit  of  a  person  taxed,  as  to  the  amount  and  value  of  taxable  prop- 
erty possessed  by  him,  presented  to  the  assessors  as  the  basis  of  a  claim 
to  be  relieved  from  taxation,  is  not  conclusive  upon  the  assessors. 

The  act  of  1880  (Chap.  110,  Laws  of  1880)  regulating:  the  examinations  and 
reports  of  fire  insurance  companies  does  not  affect  the  status,  as  taxable 
property,  of  premiums  upon  unexpired  policies  held  by  such  a  company. 

The  liability  of  the  company  to  refund  a  part  of  such  premiums  to  the  as- 
sured upon  surrender  of  the  policies  does  not  constitute  a  debt  owing  by 
it,  and  in  assessing  the  value  of  its  taxable  property  it  cannot  claim  a  de- 
duction of  the  whole  amount  of  unearned  premiums  (Earl,  J.,  dissent- 
ing). 

The  relator  was  assessed  $76,000  upon  personal  property;  it  appeared  before 
the  assessors  and  asked  to  have  the  same  stricken  from  the  assessment. 
In  the  affidavit  upon  which  the  application  was  based  it  was  conceded 
that  the  company  had  $239,600  of  personal  property  subject  to  taxation 
unless  exempt  by  reason  of  its  contingent  liability  for  unearned 
premiums,  this  was  stated  to  be  about  $340,000.  No  statement  was 
made  as  to  the  amount  of  the  outstanding  policies,  the  cost  of 
reinsuring  the  risks,  or  the  method  by  which  the  amount  of  liability 
stated  was  reached.  The  assessors  refused  to  strike  out  the  as- 
sessment. Their  return  to  a  writ  of  certiorari  did  not  state  the  evi» 
dence  upon  which  they  proceeded,  but  alleged  that  the  assessment  *'  was 
duly  and  legally  made."  Held  (Earl,  J.,  dissenting),  there  was  no  evi- 
dence showing  that  the  assessors  did  not  deduct  from  the  conceded  as- 
sets all  the  relator  was  entitled  to  have  deducted  on  account  of  said  con- 
tingent  liabilities,  and  in  the  absence  of  such  evidence  it  was  to  be  as- 
sumed that  they  proceeded  legally. 
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The  provision  of  the  act  '*to  provide  for  raising  taxes  for  the  use  of  the 
State  upon  certain  corporations,  joint^tock  companies  and  associations  " 
(§  8,  chap.  542,  Laws  of  1880),  exempting  from  assessment  and  taxation, 
save  as  provided  for  lA  the  act,  the  capital  stock  and  personal  property 
of  the  corporationa,  companies  and  associations  specified,  applies  only 
to  State  taxation ;  it  does  not  affect  the  right  of  municipal  authorities  to 
aaseas.and  tax  such  property  for  local  purposes. 

In  construing  a  statute  its  title  is  a  legitimate  suhject  of  consideration  in 
determining  the  legialative  intent. 

When  the  language  of  a  statute,  if  applied  in  its  literal  sense,  will  lead  to 
an  absurdity  or  manifest  injustice,  it  is  the  duty  of  the  court  to  limit 
and  restrict  its  operation. 

Exemption  from  taxation  is  not  favored  by  the  courts,  and  unless  the  lan- 
guage of  a  statute  is  so  clear  and  unambiguous  that  the  intention  of  the 
legislature  to  create  the  exemption  indisputably  appears,  such  a  con- 
struction will  not  be  given  to  it. 

The  authorities  upon  this  subject  collated. 

While,  when  in  an  amendatory  statute  there  appears  a  radical  change  in  the 
phraseology,  it  is  generally  to  be  regarded  as  a  legislative  construction 
that  the  law  so  amended  did  not,  as  originally  framed,  embrace  the 
amended  provisions ;  the  time  and  the  circumstances  under  which  the 
amendment  was  enacted  are  to  be  regarded  in  considering  its  effect.  If 
the  amendment  follows  soon  after  the  original  act  and  after  controversies 
have  arisen  as  to  its  construction  because  of  the  use  of  doubtful  phrase- 
ology therein,  the  amendatory  act  may  be  construed  as  in  effect  declara- 
tory 01  the  object  and  intent  of  the  prior  -legislation. 

Accordingly  ?iM,  that  the  act  of  1881  (Chap.  361,  Laws  of  1881),  amend- 
ing  said  provision  of  the  act  of  1880,  by  expressly  restricting  the  exemp- 
tion  to  taxes  for  State  purposes,  and  the  act  (g  3,  chap.  643,  Laws  of  1880), 
legalizing  and  confirming  the  assessment  and  levy  of  taxes  in  the  city  of 
New  York  upon  the  corporations,  etc.,  named,  were  to  be  considered  as 
simply  declaratory  of  the  intent  of  the  original  act. 

A  declaratory  act,  although  it  has  no  conclusive  force  in  the  construction 
of  the  prior  statute,  yet  is  entitled  to  consideration  and  weight. 


(Argued  January  80,  1883 ;  decided  March  13. 1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an 
order  made  December  13,  1881,  which  affirmed  an  assessment 
made  by  the  defendants,  as  the  board  of  trustees  of  the  village 
of  New  Rochelle,  against  the  relator,  upon  personal  property, 
and  quashed  the  writ,  of  certiorari  by  which  said  assessment 
was  brought  up  for  review. 

The  material  facts  are  stated  in  the  opinion. 
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Samuel  Handj  John  H.  St/rahan  amd  Martin  J.  Keogh  for 
appellant.  Upon  the  only  evidence  presented  to  the  assessors,  the 
relator  was  not  assessable  for  any  personal  property,  and  it  was 
their  duty  to  reduce  or  strike  out  the  whole  assessment.  (Laws 
of  1864,  chap.  249,  title  4,  §  2 ;  1  R.  S.  391,  §  9,  subd.  4.)  The 
"  actual  value"  of  the  assets  of  the  relator  (after  deducting  the 
exempt  United  States  bonds)  could  only  be  estimated  for  the 
purpose  of  taxation,  after  deducting  the  unearned  premiums.  (2 
Session  Laws,  1857,  p.  1 ;  People^  ex  rel.  Ins,  Co.,  v.  Ferguson, 
38  N.  Y,  91 ;  People  v.  Commrs.,  76  id.  68,  73  ;  Oswego  Co.  v. 
DaUoway,  21  id.  458;  l^ate  v.  Peoples  Ins.  Co.,  35  KT.  J.  L. 
575;  People,  ex  rel.  Glens  FaUs  Ins.  Co.,  v.  Ferguson^  88  N.  Y. 
91.)  Under  the  act  of  1880,  the  relator  was  not  liable  to  assess- 
ment on  its  personal  property  by  the  defendants,  but  the 
taxation  there  provided  exempted  it  from  taxation  by  lo- 
calities. (Laws  of  1880,  chap.  542,  §§  3,  5,  8.)  While  it  may 
be  admitted  that  orders  of  the  General  Term,  merely  quashing 
the  writ  of  certiorari  without  deciding  the  merits,  are  not  ap- 
pealable, yet  where  the  order  affirms  the  assessment,  as  in  this 
case,  an  appeal  will  always  lie.  {People  v.  Taao  Comm/rs.,  85 
N.  Y.  655  ;  S.  C,  73  id.  607 ;  PeopU  v.  Comm/rs.,  76  Id.  68, 
73.) 

Oeorge  W.  Parsons  for  N.  Y.  Board  of  Fire  Underwriters, 
appellant.  The  facts  shown  by  the  nespondents'  return  to  the 
writ  of  certiora/ri  in  this  case  did  not  justify  the  imposition 
of  the  tax  complained  of.  (38  N.  Y.  91 ;  People  v.  Dclan^ 
36  id.  62;  2  Laws  of  1857,  p.  1 ;  IE.  S.415,  original  paging, 
part  1,  chap.  13,  title  4,  §§  1,  6  ;  Laws  of  1853,  chap.  654,  p. 
1240,  §  1 ;  Laws  of  1857,  chap.  456,  p.  1,  §  3 ;  Laws  of  1863, 
chap.  240,  p.  435,  §  1.)  Premiums  unearned,  reclaimable  by 
poUcy-holders  on  demand  for  unexpired  terms  of  their  poli- 
cies, are  not  liable  to  taxation.  (76  N.  Y.  64,  74 ;  People  v. 
Ferguson,  38  id.  89;  MaUer  of  Croton  Ins.  Co,,  3  Barb.  Ch. 
643 ;  2  R.  S.  470,  §  75 ;  Leroy  v.  Globe  Ins.  Co.,  2  Edw.  Ch. 
673.)  It  is  competent  for  the  legislature  to  declare,  as  to  cor- 
porations, what  portion  of  their  funds  shall  constitute  *'  surplus 
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profits"  or  ** earnings,'*  as  distinguished  from  "capital." 
{Mut.  Ins.  Co.  y.  Supv'rSj  4  N.  Y.  442 ;  Sun  Mut.  Ins.  Co. 
V.  MayoTf  etc.y  8  id.  241 ;  Feapley  etc.,  v.  Supers,  16  id.  424.)  It 
iBresjudiccUathAt  these  contingent  liabilities  of  insurance  com- 
panies most  be  taken  into  account  by  the  assessing  officers,  and 
made  the  basis  of  proper  reduction.  (Oswego  Starch  Co.  v. 
DiUowry,  21  N.  Y.  458;  People  v.  Reddy,  48  Barb.  439; 
PeopUy  exrd.^  etc.  v.  CommWsy  etc.y  76  N.  Y.  73 ;  People  v.  JFir- 
gti9ony  38  id.  89.)  The  relator  was  right  in  seeking  relie  f  by  cer- 
tiorariy  and  this  court  has  fall  power  to  review  the  action  of 
the  assessors,  and  to  grant  the  relief  sought.  (Laws  of  1856, 
chap.  802,  §  20  ;  People  v.  Ferguson^  38  N.  Y.  89 ;  Western 
B.  Ji.  Go.  V.  JVolany  48  id.  513 ;  Oenesee  VaUey  N.  ^k  v. 
Supv'rs,  53  Barb.  223  ;  People  v.  Allen,  52  N.  Y.  538 ;  Peo- 
ple V.  KeUyy  35  Barb.  444 ;  People  v.  Supv'rSy  61  N.  Y.  442 ; 
People  Y.  ComrrCrSy  73  id.  607 ;  S.  C.y  86  id.  655 ;  People  v. 
Comm'rsy  76  id.  73.) 

£.  D.  SUUmany  Jvlien  T.  DcmeSy  Edward  Lyman  Short 
for  corporations  similarly  situated  with  appellant.  Had  the 
intention  been  a  partial  exemption  only,  it  would  have  been  so  ex- 
pressed. (State  V.  Mayor y  32  La.  Ann.  713 ;  Bentley  v.  Rotter- 
hamy  L.  R,  4  Ch.  D.  592 ;  PiOows  v.  Roberty  13  How.  [U.  S.] 
476 ;  Cwmber  v.  SardcasHey  3  B.  ife.  P.  117.)  There  is  no  ambigu- 
ity in  section  8,  and  hence  the  language  must  be  taken  in  its  nat- 
ural and  obvious  meaning.  {Park  Bank  v.  Woody  -24  N.  Y. 
98 ;  Soyt  v.  ComrnissionerSy  23  id.  224 ;  Waller  v.  Harris, 
20  Wend.  562;  Moauskeyv.  OroniwMy  11  N.  Y.  601;  Peo- 
ple V.  B.  B.  Go.y  13  id.  78;  U.  S.  v.  Ilshery  2  Cranch,  399; 
Warburton  v.  Zovelandy  2  D.  &  C.  489 ;  Chewhee  TobaocOy  11 
Wall.  620 ;  Mead  v.  U.  ^.,9  id.  720.)  In  the  construction  of  sim- 
ilar statutes  total  exemption  has  been  conceded.  {lU.  Cent.  B, 
B.  Co.  V.  McLeany  17  111.  291 ;  State  Rk  v.  PeopUy  5  id.  303 ; 
Rk  Cape  Fear  v.  EdwardSy  6  Ired.  676  ;  State  v.  Berry y  17 
'S.  J.  80.)  In  the  construction  of  similar  statutes  the  unam- 
biguous character  of  the  language  has  been  held  controlling. 
{I^ewstandt  v.  B.  B.  Co.,  31  111.  484;  Bd.  qf  Supervisors  v. 
SiOKBLS  —  Vol.  XLVL        78  . 
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Carryphdl^  42  id.  490 ;  Farmer^  JS*k  v.  Comm.^  6  Bushy 
127;  E.  dh  P.  B.  R.  Co.  v.  Trustees,  12  id.  286 ;  Johnson  v. 
CommonwecLlthy  7  Dana,  342.)  The  rule  that  exemptions  are 
to  be  construed  strictly  has  no  application,  the  statute  present- 
ing the  case  of  a  substitution  of  a  new  tax  for  an  old  one,  and  not 
an  exemption  from  taxation.  {M.  <6  St,  P.  My.  Co,  y.  Bd, 
Supervis&rsy  29  Wis.  116 ;  Holland's  Elements,  289 ;  Vattel, 
B.  2,  chap.  17,  §  305;  Story,  411 ;  Hardcastle,  8;  2  PhiL 
Int.  Law,  106 ;  State  Lottery  Co.  v.  City  of  New  Orleans,  24 
La.  Ann.  86  ;  a  (fe  A.  B.  B.  Co.  v.  HiUegar,  18  N.  J.  11,  71 ; 
Gardner  v.  State,  21  id.  557 ;  State  v.  Wintm,  28  id.  529  ; 
N.  T.  <&  E.  B.  B.  Co.  V.  Sahin,  26  Penn.  St.  242.)  The  coifrt 
cannot  determine  what  would  be  the  wisest  policy  and  construe 
the  statute  accordingly.  (17  111.  991.)  The  statute  gives  a  com- 
mutation for  all  other  taxes.  (Staie  Rk  v.  People,  5  111.  304 ; 
Hunsaker  v.  Wright,  30  id.  146;  DaughdriU  v.  Ala,  Co.,  31 
Ala.  91,  99.)  The  Virginia  cases  cited  in  opposition  must  be 
read  in  connection  with  City  of  Bichmond  v.  D.  B.  B.  Co. 
(21  Gr.  694).  Laws  of  1881,  chapter  361,  section  8,  does  not 
contain  a  legislative  construction  of  section  8,  or  reveal  any 
intention  that  the  exemption  was  partial.  {People  v.  Bd.  Su* 
pervisors,  16  N.  T.  431 ;  People  v.  Wilson,  3  Hun,  441 ; 
Bqpes  V.  Clinch,  8  Black,  303.)  If  restrictive  interpretation 
be  given,  then  under  existing  statutes,  the  capital  stock  and 
personal  property  must  be  taxed  for  all  purposes,  State  as  well 
as  local,  \vt  New  York  city.  But  the  tax  would  be  void  in 
toto,  because  void  as  to  State  purposes.  (Johnson  v.  Colhum^ 
36  Vt.  695 ;  Clarice  v.  Strickland,  2  Curtis,  443  ;  Bangs  v. 
Snow,  1  Mass.  181 ;  Nelson  v.  Kempton,  13  id.  282 ;  Fredand 
V.  Hastings,  92  id.  370 ;  Drew  v.  Dams,  10  Vt.  508 ;  Huse 
V.  Merriam,  2  Me.  845 ;  HMard  v.  Brainard,  85  Conn. 
563 ;  Camphdl  v.  State,  41  111.  455 ;  MaJ/oem  v.  Bedshaw, 
1  Mod.  35.) 

Odle  Close  and  Oeorge  P.  Andrews  for  respondents.  The 
respondents  were  not  bound  to  adopt  the  statement  of  the 
relator,  but  after  obtaining  all  information  within  their  reach, 
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it  was  their  daty  to  assess  the  relator  in  such  siim  as  they  de- 
termined to  be  just,  and  such  determination  on  their  part  is  finall 
{People,  ex  rd.  M.  F.  Ins,  Co.,  v.  Commrs.y  76  N.  Y.  64,  69, 
70,  71,  72.)  The  relator  was  not  entitled  to  exemption,  under 
chapter  542  of  the  Laws  of  1880,  from  assessment  and  taxation 
for  local  purposes.  (8  N.  T.  Monthly  Law  Bulletin,  No.  1 ; 
C.  <&  A.  a.  H,  Co.  V.  City  Council  of  Alexandria,  17  Gratt. 
176 ;  Humphreys  v.  City  of  Norfolk,  25  id.  97 ;  West  U.  Td. 
Co.  V.  City  of  Richmond,  26  id.  1 ;  Buffalo  City  Cemetery  v. 
Buffalo,  46  id.  506 ;  Cooley  on  Tax&tion,  146-151.) 

RuoBE,  Ch.  J.     This  appeal  presents  two  questions,  viz.: 

First,  whether  the  relator  had  in  the  month  of  January, 
1881,  personal  property  liable  to  assessment  and  taxation. 

Second,  whether  section  8  of  chapter  542  of  the  Laws  of 
1880  exempted  it  from  assessment  upon  its  personal  property 
for  purposes  of  local  as  distinguished  from  State  taxation. 

The  record  shows  that  the  board  of  trustees  of.  the  village 
of  New  Rochelle,  Westchester  county,  assessed  the  relator  in 
January,  1881,  upon  a  valuation  of  $76,000,  for  personal  prop- 
erty, for  the  purposes  of  raising  a  fund  to  pay  for  the  expenses 
of  lighting  and  keeping  in  repair  the  street  lamps,  repairing 
roads  and  bridges,  and  for  the  contingent  expenses  of  the  vil- 
lage. 

The  relator  objected  to  any  assessment  upon  peraonal  prop- 
erty and  presented  to  the  board  of  village  trustees,  who  were 
duly  authorized  to  make  such  assessment,  an  affidavit  made  by 
their  secretary  about  the  8th  day  of  January,  1881,  as  a  basis 
for  such  objection.  There  also  appears  in  the  record  a  subse- 
quent affidavit  made  by  said  secretary  as  the  foundation  of 
these  proceedings  to  review  such  assessment.  From  both  of 
these  affidavits  it  appears  that  the  relators  were  the  owners  of 
personal  property  at  the  time  of  the  assessment  in  question, 
to  the  amount  of  $774,600 ;  that  of  this  amount  $500,000  con- 
sisted of  an  investment  in  the  bonds  of  the  United  States  gov- 
ernment not  subject  to  taxation.  That  their  liabilities  for  un- 
paid losses  amounted  to  about  $35,000  —  leaving  $239,600  of 
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personal  property  subject  to  taxation,  unless  tbey  were  exempt 
therefrom  by  reason  of  a  contingent  liability  stated  in  the  affi- 
davits as  follows,  viz.:  ^^  Premiums  unearned  reclaimable  by 
policy-holders  on  demand  for  unexpired  terms  of  their  policies 
(about)  $340,000." 

K  this  exemption  is  allowed  to  the  extent  claimed  it  follows 
that  the  relators  have  no  personal  property  subject  to  taxation. 
The  return  of  the  trustees  to  the  writ  of  certiorari  herein  does 
not  state  the  evidence  upon  which  they  proceeded  in  making 
the  assessment  against  the*  relator,  but  does  allege  that  the  said 
assessment  was  "  duly  and  legally  made."  As  the  law  stood 
prior  to  the  passage  of  the  act  of  1880,  the  surplus  earnings 
and  capital  stock  of  an  insurance  company  were  liable  to  assess- 
ment at  their  actual  value  less  certain  deductions  provided  for  by 
statute,  and  such  value  was  to  be  determined  by  the  assessors 
upon  such  evidence  as  was  accessible  to  them.  (Chap.  456, 
Laws  of  1857;  People^  ex  rd.  Glens  Falls  Ins.  Co,j  v. 
Fergtieonj  38  N.  T.  91.)  The  affidavit  of  the  person  taxed  as 
to  the  amount  and  value  of  taxable  property  possessed  by  him 
may  be  presented  to  the  assessors  and  made  the  basis  of  a  claim 
to  be  relieved  from  assessment,  but  such  affidavit  is  not  con- 
clusive upon  the  assessors,  and  they  are  authorized  to  inquire 
further  and  estimate  the  actual  value  of  such  taxable  property 
upon  such  evidence  as  they  may  possess.  {TTie  People,  ex  rel, 
M.  F.  Ins.  Co,,,  V.  Commissionera,  76  N.  Y.  73.)  We  have  no 
evidence  before  us  which  shows  that  the  assessors  did  not 
deduct  from  the  conceded  assets  of  the  relator  all  that  it  was 
entitled  to  have  deducted  on  account  of  its  contingent  liabili- 
ties. 

We  have  shown  that  at  least  $163,600  was  thus  deducted  by 
the  trustees,  and  there  is  no  evidence  in  the  case  upon  which  a 
legal  conclusion  can  be  predicated  that  this  deduction  was  not 
all  that  the  relator  was  entitled  to  ask. 

The  affidavit  of  the  secretary  of  the  company  does  not  state 
the  amount  of  outstanding  policies  carried  by  the  company, 
the  cost  of  reinsuring  their  risks,  or  the  method  by  which  he 
computes  the  amount  that  holders  are  entitled  to  reclaim  upon 
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a  surrender  of  the  unexpired  policies.  The  affiant,  aBsuming 
the  power  of  judgment  upon  the  various  questions  involved  in 
arriving  at  such  a  result,  swears  that  a  certain  amount  is  liable 
to  be  reclaimed  by  policy-holders.  This  is  a  mere  legal  con- 
clusion, which  has  been  predicated  upon  facts  not  disclosed. 

It  is  essential  that  a  party  assailing  the  validity  of  an  assess- 
ment should  make  it  conclusively  appear  that  the  method  by 
which  the  assessors  arrived  at  the  result  complained  of  was  in- 
correct, and  that  the  assessment  does  not  represent  the  fair 
value  of  the  property  assessed.  This  does  not  appear  in  this 
case  unless  we  assume  that  the  method  adopted  by  the  secretary 
in  computing  the  amount  which  policy-holders  were  entitled  to 
reclaim  from  the  company  was  correct,  and  also  that  the  value 
of  the  property  of  an  insurance  company  is  impaired  to  tlie 
fall  amount  which  it  is  thus  liable  to  refund. 

We  can  find  no  authority  either  in  the  statute  or  the  reported 
decisions  of  the  courts  to  sustain  such  a  conclusion.  It  was 
held  by  this  court  in  the  case  of  27ie  PeqpUj  ex  rel.  Tits  M.  t\ 
Ins.  Co,y  V.  The  Comndseianers  of  Taxes  {eupra)y  that  none  of 
the  provisions  of  the  various  statutes  included  in  chapter  466, 
Laws  of  1853,  chapter  563,  Laws  of  1854,  and  chapter  199,  Laws 
of  1865,  affected  the  status  as  taxable  property  of  premiums 
upon  unexpired  policies  held  by  a  fire  insurance  company. 
Chapter  110  of  the  Laws  of  1880  falls  within  the  reason  of  the 
same  case  and  does  not,  therefore,  affect  the  taxable  status  of 
such  property.  We  are  not  aware  of  any  statute  which,  either 
directly  or  by  implication,  establishes  a  rate  for  taxing  any  of 
the  property  belonging  to  a  fire  insurance  company  at  less 
than  its  fair  value,  and  what  that  value  may  be  is  to  be  deter- 
mined by  the  assessors,  by  the  same  rules  that  govern  them  in 
arriving  at  the  value  of  the  property  of  an  individual.  It  was 
held  by  this  court  in  the  case  of  27^  People^  ex  rel.  Glens 
Fulls  Ins.  Oo.y  V.  Ferg^tson  (38  N.  Y.  89)  that  when  the  assess- 
ors absolutely  refused  to  deduct  any  sum  from  the  assessment 
for  personal  property  of  an  insurance  company  on  account  of 
its  contingent  liability  to  refund  unearned  premiums,  that  they 
erred,  and  that  such  liability  should  be  taken  into  account  in 
arriving  at  the  actual  value  of  its  assessable  property. 
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This  court,  in  the  case  of  The  M.  F.  I'M.  Co.  v.  Com- 
miasionera  {9upra\  decided  that  an  insarance  company  had  no 
cause  to  complain  that  an  assessment  was  excessive  when  the 
assessors  had  appraised  its  receipts  for  premiums  upon  unex- 
pired policies  at  fifty  per  centum  of  such  receipts.  The  court, 
in  that  case,  intimated  quite  strongly  that  a  claim  to  have  the 
entire  amount  of  cajsh  receipts  deducted  could  not  be  supported 
under  our  statute,  and  quoted  approvingly  the  case  of  The 
People^s  Fire  Ins.  Go.  v.  Parker  (35  N.  J.  L.  575),  where  it  was 
held  that  such  premiums  were  the  property  of  the  company  and 
liable  to  taxation,  without  deduction  for  Contingent  liability  on 
outstanding  policies.  To  say  that  such  receipts  constitute  a 
tnist  fund  held  by  an  insurance  company  for  the  use  of  the 
policy-holders,  or  that  it  is  a  liability  of  the  company  in  any 
such  sense  as  to  constitute  a  debt  entitled  to  be  deducted  from 
the  sum  of  its  property  in  determining  tlie  value  thereof  for 
assessable  purposes,  is  contrary  to  reason,  and  is  not  sustained 
by  any  authority  known  to  us. 

The  insurer  in  fact  not  only  acquired  the  absolute  ownership 
to  such  moneys  when  received  for  premiums,  but  is,  by  the 
lapse  of  time,  soon  freed  from  liability  to  repay  any  part 
thereof  to  the  policy-holders,  except  in  those  occasional 
instances  where  a  loss  occurs. 

The  receipts  of  a  mutual  life  insurance  company  authorized 
to  be  accumulated  and  kept  as  a  fund  for  the  payment  of  losses 
during  its  existehce,  but  subject  eventually  to  be  divided  among 
its  policy-holders,  were  held  to  be  capital  subject  to  taxation. 
{The  People^  ex  rel.  Mut.  L.  Ins,  Co.^  v.  Superviaorsy  16  N;  Y. 
425.)  The  liability  of  an  insurance  company  to  refund  any  part 
of  the  premiums  received  by  it  is  remote  and  contingent  and 
does  not  constitute  one  of  the  objects  contemplated  by  either 
party  in  entering  into  a  contract  of  insurance.  The  immediate 
object  contemplated  by  the  insured  is  to  obtain  an  indemnity 
for  any  prospective  loss  which  he  may  be  subjected  to  on  ac- 
count of  the  peril  insured  against. 

The  object  of  the  insurer  is  to  obtain  such  a  sum  as  will 
afford  him  a  profit  over  and  above  an  indemnity  on  account  of 
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the  contingent  liabilities  which  he  may  incur  in  the  aggregate 
on  account  of  the  various  contracts  entered  into  by  liim. 

The  right  of  the  assured  to  surrender  his  policy  and  claim  a 
return  of  the  balance  of  the  premium  paid  by  him,  less  the 
short  rates  charged  for  the  time  the  policy  has  actually  run,  is 
a  mere  incidental  right  not  contemplated  by  the  parties  when 
the  contract  was  made  and  is  practically  seldom  resorted  to  by 
the  policy-holder,  for  the  reason  that  it  is  inconsisteut  with  the 
object  and  intent  of  his  original  contract. 

Neither  in  law  or  equity  does  this  liability  constitute  a  debt 
owing  by  an  insurance  company  which  should  be  deducted 
from  the  value  of  its  taxable  property,  when  it  is  called  upon 
to  bear  its  proportion  of  the  burdens  of  government. 

The  conclusion  to  which  we  have  arrived  on  this  branch  of 
the  case  is  the  more  gratifying  for  the  reason  that  otherwise  a 
vast  amount  of  property  held  by  insurance  companies  in  the 
shape  of  so-called  unearned  premiums  would  altogether  escape 
taxation.  Such  a  result  would  produce  manifest  injustice.  It 
would  be  improper  for  us  to  point  out  the  manner  by  and  the 
amount  for  which  this  fund  shonld  be  subjected  to  taxation,  for 
the  reason  that  we  have  not  the  data  and  facts  before  us  upon 
which  to  base  a  conclusion,  and  that  question  must  be  left 
undetermined  until  a  proper  occasion  arises  for  its  consider- 
ation. 

There  would  seem  to  be  some  plausibility  in  a  claim  that 
the  amount  of  its  assessable  property  should  be  reduced  by  the 
price  which  it  might  cost  to  obtain  a  reinsurance  of  its  out- 
standing risks,  were  it  not  for  the  fact  that  thereby  the 
charges  made  against  such  receipts  would  be  swelled  by  the 
increased  cost  of  short  rates  and  the  expenses  and  anticipated 
profits  of  two  companies  instead  of  one.  But  in  this  case  we 
have  no  way  of  arriving  at  the  amount  which  would  be 
required  to  effect  a  reinsurance  upon  the  outstanding  risks  of 
the  relator,  and  we  have  no  way  of  determining  whetiier  more 
or  less  than  fifty  per  centum  of  the  receipts  for  premiums  upon 
unexpired  policies  was  deducted,  either  in  the  computation 
made  by  the  secretary  of  the  relator,  or  in  the  estimates  of  the 
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trastees.  Until  the  contrary  be  shown,  we  mast  assume  that 
the  trustees  proceeded  legally  in  the  performance  of  their  official 
duty. 

We  are,  therefore,  brought  to  the  consideration  of  the  second 
question  raised  by  this  appeal,  viz. :  as  to  the  effect  of  the  pro- 
visions of  chapter  542,  Laws  of  1880,  upon  the  power  of  local 
authorities  to  assess  the  companies  therein  named  upon  their 
personal  property,  for  the  purpose  of  taxation.  This  act, 
among  otiiier  things,  provides  for  the  payment  by  such  com- 
panies of  a  tax  to  be  estimated  in  the  manner  therein  particu- 
larly pointed  out.  Then  follows  the  particular  clause,  under 
which  it  is  claimed  that  such  corporations  are  exempted  from 
the  payment  of  all  taxes,  except  those  therein  specified,  and 
which  reads :  ^^  The  lands  and  real  estate  of  the  various  corpo- 
rations, joint-stock  companies  and  associations  mentioned  in 
this  act  shall  continue  to  be  assessed  and  taxed  where  situated, 
but  the  capital  stock  and  personal  property  of  said  corpora- 
tions, joint-stock  companies  and  associations  shall,  hereafter, 
be  exempt  from  assessment  or  taxation,  except  as  in  this  act 
prescribed,  and  no  tax  on  gross  receipts,  except  as  in  this 
statute  authorized,  shall  be  imposed  or  charged  against  any 
street  horse-railroad  company."  It  cannot  be  disputed  but 
that  the  language  employed  in  the  exemption  clause  of  this 
section,  if  considered  literally,  is  broad  enough  to  sustain  the 
claim  of  the  relator,  but  it  is  claimed  on  the  other  hand  that  it 
must  be  construed  in  connection  with  the  other  portions  of  the 
same  section  and  act,  in  view  of  the  existing  circumstances 
and  facts  to  which  it  relates,  as  well  as  of  other  statutes  in  pari 
materia^  and  that  if,  from  these  sources,  an  intent,  on  the  part  of 
the  legislature,  to  restrict  the  operations  of  the  general  words 
of  the  statute  can  legitimately  be  inferred,  it  is  the  duty  of  the 
court  to  give  effect  to  such  intent.  Some  question  is  raised  as 
to  the  extent  to  which  the  court  can  inquire  into  the  intent  of 
the  legislature  with  the  view  of  restricting  the  effect  of  general 
language,  which,  in  itself,  is  plain  and  unambiguous,  but  the 
right  of  doing  so,  to  some  extent,  is  conceded  by  the  most  con- 
servative.   (Smith  V.  People,  47  N.  Y.  330 ;  The  People,  ex 
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rd.  Woody  V.  Draper,  15  id.  532 ;  White  v.  Wager,  32  Barb. 
250  ;  affirmed,  26  N.  T.  328 ;  Hogers  v.  Bradshaw,  20  Johns. 
786.) 

This  is  a  power  which  shonld  be  carefully  exercised,  and 
assumed  only  when  the  meaning  and  intent  of  the  legislature 
can  be  clearly  ascertained  and  a  contrary  interpretation  would 
be  productive  of  injustice  or  great  public  injury.  {People  v. 
Lambier,  5  Denio,  9.) 

It  was  formerly  held  that  the  title  of  an  act  was  no  part  of 
the  act  itself,  and  was  of  little  legislative  import,  but  by  the 
Constitution  of  this  State  it  is  made,  in  some  cases,  of  control* 
ling  importance,  and  it  is  here  held  to  be  a  legitimate  subject 
for  consideration  in  determining  the  intent  of  special  legislative 
action.  {People  v.  Mohfnetix,  40  N.  Y.  113 ;  Bishop  v. 
BarUm,  2  Hun,  436 ;  affirmed,  64  N.  Y.  637.)  But  a  principle 
of  construction  of  universal  authority  is  that  which  requires 
the  court  to  limit  and  restrict  the  operation  of  a  statute  when 
its  language,  if  applied  in  its  literal  sense,  would  lead  to  an  ab- 
surdity, or  manifest  injustice.  (Rules  of  interpretation  by 
various  authors ;  Potter's  Dwarris  on  Statutes,  pages  121  to 
146.) 

Johnson,  J.,  who  favored  a  strict  construction  of  the  Con- 
stitution in  NeweU  v.  The  People  (7  N.  Y.  97)  says :  "  If  the 
words  embody  a  definite  meaning,  which  involves  no  ahaurdity 
a/nd  Tio  contradiction,  between  different  parts  of  the  same 
writing,  then  that  meaning,  apparent  upon  the  face  of  the  in- 
strument, is  the  one  which  alone  we  are  at  liberty  to  say  was 
intended  to  be  conveyed." 

It  necessarily  follows  that  when  a  statute  does  lead  to  an  ab- 
surdity or  to  contradiction  between  its  different  parts  its  gen- 
eral language  may  be  interpreted  to  conform  to  the  presumed 
intention  of  its  f  ramer.  These  principles  of  construction  are 
more  frequently  called  into  exercise  in  construing  acts  of  the 
legislature  creating  exemptions  from  taxation  than  any  other, 
for  the  reason  that  exemptions  to  individuals  from  die  com- 
mon burdens  laid  upon  citizens  by  the  necessities  of  government 
are  not  favored  by  the'  courts,  and  are  generally  strictly  con- 
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Btrued.  The  courts  have,  therefore,  required  an  exeiuptioa 
from  taxation  to  be  described  in  clear  and  unambiguous  lan- 
guage, and  to  appear  to  be,  undisputably,  within  the  intention 
of  the  legislature,  or  they  have  declined  to  enforce  it.  "  The 
taxing  power  is  of  vital  importance,"  said  Chief  Justice  Mai^ 
SHALL  in  Providence  B*lc  v.  Billings  (4  Pet.  661) ;  "  its  aban- 
donment ought  not  to  be  presumed  in  a  case  in  which  the 
deliberate  purpose  of  the  State  to  abandon  it  does  not  appear." 
Illustrations  of  these  rules  are  quite  common  in  the  books,  and 
the  following  cases  are  among  them :  When  an  act  exempted 
churches  or  places  of  public  worship  from  "  being  taxed  by  any 
law  of  the  State,"  it  was  held  that  they  were  liable  to  an  assess- 
ment for  improving  a  street.  {In  the  Matter  of  the  Mayor ^  etc.j 
of  New  York^  11  Johns.  77.)  An  act  exempted  cemetery  asso- 
ciations from  ^^  all  public  taxes  and  assessments."  Held^  that 
they  were  liable  to  tax  for  building  a  sidewalk.  {Buffalo  City 
Cemetery  v.  City  of  Buffalo^  46  N.  Y.  506.)  An  exemption 
"of  every  school-house,  and  every  building  erected  for"  a 
"  seminary  of  learning,"  was  held  not  to  exempt  a  private  board- 
ing school.  {Chegaray  v.  The  Mayor ^  etc.,,  of  New  York^  13  N. 
Y.  220.)  Exemption  from  "  taxation  of  every  kind  "  does  not 
exempt  from  an  assessment  for  street  improvements.  {Sheehan 
v.  Good  Scmiaritan  Hospitaly  50  Mo.  155 ;  11  Am.  Rep.  412.) 
A  railroad  company  paid  the  State  a  specific  tax  under  a  law 
which  provided  tliat  it  should  not  "  be  assessed  with  any  tax 
on  its  lands,  buildings  or  equipments."  Held  not  to  preclude 
municipal  taxation.  {Orcmge  and  Alexandria  H,  R.  Co.  v.  Aleso- 
andriay  17  Gratt.  176.)  A  statute  laid  a  tax  on  railroads  and 
declared  it  to  be  "  in  lieu  of  all  other  taxes."  Held  not  to  ex- 
empt them  from  taxation  for  laying  out  a  highway.  {Bridge- 
port V.  JV.  Y.i&N.  H.  R.  R.  Co.,  36  Conn.  255 ;  4  Am.  Rep. 
63.)  The  Foster  Home  Society,  by  its  charter,  was  exempt 
from  ^' taxes  and  assessments."  Held,  that  this  did  not  include 
local  assessments  for  municipal  purposes.  {State  Protestant 
Foster  Horns  Society  v.  The  Mayor,  etc.,  35  N.  J.  Law,  157.) 
Where  an  act  exempted  a  society  from  "  all  taxes,  charges 
and  impositions,"  it  was  held  not  to  include  a  tax  for  improv- 
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ing  streets.  {The  City  of  Paterson  v.  The  Society  of  E.  U. 
Jf.,  4  Zabr.  385.)  A  statute  providing  that  houses  for  schools, 
etc.,  should  be  exempt  from  taxation,  held  not  to  relieve  them 
from  taxation  for  streets.  {In  the  Matter  of  College  Street, 
8  R.  I.  476.)  Where  a  cemetery  company  was  exempted  from 
the  payment  "of  any  tax  or  public  imposition  whatever," 
it  was  held  that  a  paving  tax  was  not  embraced  in  the  exemp- 
tion. {Mayor  of  Baltimore  v.  Green  Mount  Cemetery^  7  Md. 
617.) 

Some  of  these  cases  were  decided  upon  the  ground  that  assess- 
ments for  the  opening  of  a  street  and  similar  purposes  were 
not  taxes  but  were  for  benefits ;  however,  they  seem  to  illus- 
trate the  general  principle  that  the  courts  are  not,  in  all  cases, 
bound  to  give  efiect  to  the  broad  and  unrestricted  language  of 
a  statute. 

In  the  light  of  these  principles  let  us  approach  the  examina- 
tion of  the  act  in  question. 

From  a  general  comparison  of  its  provisions  with  the  tax 
laws  in  force  at  the  time  of  its  enactment,  and  the  statistics  re- 
lating to  taxation,  we  find  that  in  any  event  it  provides  for  a 
laige  reduction  in  the  rate  of  taxation  collectible  from  some,  if 
not  all,  of  the  companies  described  therein.  If  it  be  held  to  ex- 
empt them  from  liability  to  pay  State  taxes  alone,  the  reduc- 
tion from  the  existing  rates  would,  in  many  instances,  be  con- 
siderable ;  but  if  it  should  also  be  held  that  the  act  of  1880 
exempted  them  from  the  payment  of  all  taxes  except  the  tax 
therein  imposed,  their  contributions  to  the  support  of  govern- 
ment would  be  still  more  largely  reduced,  a  consequence  which 
would  seem  to  show  that  either  they  had  been  overburdened 
heretofore,  or  that  the  legislature  did  not  contemplate  so  large 
a  deduction  from  their  taxation  as  the  contention  of  the  appel- 
lants would  now  seem  to  authorize.  The  corporations  named 
in  this  act  are  universally  organized  and  owned  by  individuals, 
for  their  individual  profit  and  advantage,  and  there  is  nothing 
in  the  character  of  their  business  or  the  objects  of  their  organi- 
zation which  especially  entitles  them  to  exemption  from  the 
burdens  which  are  common  to  all  other  enterprises  and  citizens, 
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and  it  is  our  dnty  to  scan  closely  any  law  under  which  they 
claim  special  immunities  or  privileges.  A  logical  deduction  from 
the  claim  of  the  relator  would  not  only  deprive  the  local  legisla- 
ture of  cities  and  counties  of  the  power  of  distributing  local  bur- 
dens so  that  the  property  of  the  corporations  benefited  should  bear 
its  equal  share,  but  would  operate  as  a  repeal,  by  implication, 
of  all  existing  laws  authorizing  the  imposition  upon  them  of 
taxes  for  local  purposes.  No  claim  is  made  that  there  is  any 
attempt  to  accomplish  this  repeal,  by  direct  language,  but  it  is 
urged  that  an  intention  to  do  so  must  be  inferred  from  the  re- 
pugnancy claimed  to  exist  between  the  language  of  the  act  and 
the  power  of  taxation  conferred  by  prior  statutes.  It  is  an  es- 
tablished principle  that  the  repeal  of  a  statute  by  implication 
is  not  favored,  and  it  is  only  when  the  two  statutes  cannot  be 
so  construed  as  to  stand  together  and  to  give  to  each  some  le- 
gitimate effect  and  operation  that  a  repeal  is  held  to  be  intended. 
A  consideration  of  the  number  and  object  of  the  statutes  au- 
thorizing local  taxation  throughout  the  State  presents  this  ar- 
gmnent  of  the  relator  in  a  startling  aspect.  Those  objects 
include  the  raising  of  funds  for  the  support  of  local  govern- 
ment, educational  purposes  and  the  poor,  the  establishment  and 
maintenance  of  police  and  fire  department,  the  opening,  paving, 
repaving  and  improving  of  streets,  highways  and  sidewalks, 
the  lighting  of  the  same,  the  enforcement  of  sanitary  regula- 
tions, the  acquisition  of  cemeteries,  free  libraries  and  lands  for 
monument  purposes,  and  the  payment  of  municipal  bonded  in- 
debtedness. These  comprise  but  a  few  of  the  objects  for  which 
such  taxes  maybe  imposed. 

Most  of  these  objects  inure  directly  to  the  benefit  of  these 
corporations,  and  some  of  them  are  indispensable  to  their 
safety  and  protection.  In  addition  to  the  general  laws  impos- 
ing the  duty  of  protecting  all  citizens  and  property-owners 
upon  the  local  authorities  in  our  State,  such  corporations,  like 
other  citizens,  are  specially  entitled  by  statute  to  recover  dam- 
ages from  the  cities  and  counties  wherein  the  loss  occurs  for 
such  injuries  to  their  property  as  may  be  occasioned  by  mobs, 
riots  and  unlawful  assemblies.    It  is  within  the  knowledge  of 
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all  that,  under  these  statutes,  municipal  corporations  have  been 
held  responsible,  in  heavy  damages,  for  losses  of  such  a  charac- 
ter incurred  by  corporations,  and  quite  recently,  in  our  own 
State,  counties  and  cities  were  sought  to  be  charged  with  the 
duty  of  preserving  corporate  property  which  had  been  seized 
by  mobs  to  the  amount  of  many  millions  of  dollars.  Many  of 
the  corporations  clainrfng  the  benefit  of  this  exemption  are 
purely  local  in  their  organization  and  business,  and  claim  their 
entire  support  from  the  communities  where  they  are  located. 

Taxation  and  protection  are  correlative  obligations,  and  it  is 
contrary  to  justice  and  fundamental  principles  to  impose  the 
one  and  withdraw  the  other.  It  is  undoubtedly  competent  for 
the  legislature  in  the  exercise  of  its  legitimate  power  to  do  an 
act  which  is  so  unequal  and  unjust  as  this,  but  it  is  also  in 
accordance  with  established  principles  that  it  should  be  required 
to  manifest  such  intention  in  plain  and  explicit  language  con- 
cerning which  there  can  be  no  misunderstanding. 

Taxation  for  local  purposes  is  usually  bajsed  upon  the  annual 
assessment-rolls  of  the  towns  or  cities,  and  if  it  is  made  unlaw- 
ful to  include  the  property  of  these  corporations  in  such  rolls, 
their  exemption  from  local  taxation  becomes  absolute. 

If  we  turn  from  the  consideration  of  the  policy  of  the  act 
and  its  necessary  consequences  to  the  language  used  therein,  we 
shall  find  strong  reason  to  infer  that  the  legislature  intended 
to  exempt  the  corporations  named  therein  from  State  taxation 
alone. 

The  sentence  by  which  the  lands,  buildings  and  real  estate  of 
said  corporations  are  reserved  for  taxation  in  the  locality  where 
situated,  affords  some  evidence  of  an  intention  to  exclude  their 
other  property  from  local  taxation,  but  the  strength  of  the 
argament  is  much  impaired  by  the  apparent  confusion  which 
runs  through  the  whole  section. 

Thus,  after  apparently  exempting  all  of  the  corporations 
named  from  all  assessments  or  taxation  upon  personal  prop- 
erty, they  proceed  to  enact  that  street  horse  railroad  companies 
shall  not  be  taxed  upon  gross  receipts. 

Aside  from  the  fact  that  street  horse  railroads  are  not  liable 
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for  taxes  upon  their  gross  receipts  by  any  law,  they  had  just 
exempted  them  and  all  other  corporations  (if  the  relator^s 
claim  be  correct)  from  all  taxes  and  assessments  whatsoever. 

It  would  seem,  by  the  addition  of  such  last  clause,  that  the 
framer  of  the  statute  supposed,  notwithstanding  the  broad  and 
general  exemption,  that  in  some  way  these  corporations  had 
still  been  left  subject  to  some  tax  npOn  their  personal  prop- 
erty. 

The  act  is  too  loosely  and  inconsistently  expressed  to  induce 
us  to  give  it  the  sweeping  effect  which  is  daimed  for  it.  A 
further  examination  of  the  language  of  the  act  shows  that  it 
was  intended  to  relate  to  State  purposes  and  enlist  State  action 
alone.  Section  3  and  others  provide  that  certain  corpora- 
tions "  shall  be  subject  to  and  pay  a  tax  into  the  treasury  of 
the  State  annually."  Section  9  devotes  the  moneys  received 
thereunder  exclusively  to  the  payment  of  the  current  expenses 
of  the  State.  The  manner  in  which  the  tax  upon  capital  and 
surplus  earnings  is  to  be  arrived  at  is  provided  by  section  1,  as 
follows :  "The  president  or  treasurer  of  the  corporations, etc., 
named  shall  report  to  the  comptroller  the  amount  of  their  capi- 
tal stock  and  the  ajnount  of  each  and  every  dividend  declared 
in  the  year  preceding  such  report.  In  case  they  have  declared 
no  dividend,  or  if  such  dividends  amount  to  less  than  six  per 
cent,  the'  secretary  and  treasurer  are  to  appraise  the  value  of 
their  capital  stock  and  report  the  same  to  the  comptroller,  who 
may  change  such  valuation,  if  in  his  judgment  it  does  not  rep- 
resent the  fair  value  of  such  stock.  The  published  statistics 
of  the  State  for  the  past  four  years  show  that  while  the  aggre- 
gate amount  of  State  and  local  taxation  approximates 
$50,000,000,  annually,  the  proportion  thereof  which  is  paya- 
ble exclusively,  as  a  State  tax,  has  varied  from  $3,000,000  to 
$6,000,000  only.  It  seems  improbable  that  the  legislature  in- 
tended to  relieve  these  corporations  from  such  a  burden  and 
throw  it  upon  individaals  when  no  allusion  whatever  is  made 
to  such  a  result,  in  the  act  which  is  intended  to  accomplish 
so  important  a  revolution.  These  considerations  certainly  call 
upon  us  to  look  to  all  of  the  legitimate  sources  of  information 
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accessible  to  ascertain  the  object  and  intent  of  the  legislature. 
The  title  of  the  act  thns  becomes  an  important  element  in  as- 
certaining such  intent.  It  is  entitled  "  An  act  to  provide  for 
raising  taxes  for  the  use  of  the  State."  While  the  term  "  State  " 
is  used  to  designate  the  whole  body  politic,  comprising  the  peo- 
ple and  its  territorial  jurisdiction,  it  is  also  some  times  used  to  des- 
ignate the  agencies  employed  in  administering  the  government 
which  would  doubtless  include  within  its  signification  local  as 
well  as  the  properly  so  called  State  officers.  When,  however,  it 
is  used  in  reference  to  the  subject  of  taxation  it  is  generally  so 
used  in  contradistinction  to  the  term  "  local,"  and  an  act  which 
is  expressly  described  as  being  intended  to  raise  a  revenue  for 
the  State  would  not  be  considered  as  covering  the  subject  of  a 
support  for  a  local  object,  such  as  the  maintenance  of  a  fire  de- 
partment, a  police  force,  the  Ugh  ting  streets  or  any  of  the  vari- 
ous subjects  of  municipal  legislation.  Neither  can  we  refrain 
from  giving  some  significance  to  the  legislation  of  the  succeed- 
ing year.  Chapter  361  of  the  laws  of  that  year  amended  section 
8  of  the  previous  year  by  expressly  restricting  the  exemption 
therein  provided  for,  to  taxes  for  State  purposes  alone,  and  thus 
made  it  accord  with  what  the  respondent  now  claims  was  its 
original  intent.  Chapter  332  of  the  laws  of  the  same  year  pur- 
ports to  ratify,  confirm  and  legalize  the  assessments  and  levy 
of  taxes  in  the  city  of  New  York,  upon  the  corporations,  etc., 
named  in  the  act  of  1880,  which  had  been  levied  in  disregard 
of  the  exemption  now  attempted  to  be  made  under  that  act. 
While  a  radical  change  in  the  phraseology  of  an  act  is  gen- 
erally to  be  regarded  as  a  legislative  construction  that  the  law 
so  amended  did  not  as  originally  framed  embrace  the  amended 
provisions,  yet  the  time  when,  and  the  circumstances  under 
which  the  amendment  is  enacted  are  to  be  regarded  in  con- 
struing their  effect.  We  think  these  acts  are  to  be  considered 
as  in  effect  declaratory  of  the  object  and  intent  of  the  prior 
legislation.  They  certainly  import  an  almost  immediate  repu- 
diation by  the  law-making  power,  of  the  theory  that  the  State 
intended  by  the  legislation  of  1880  to  exempt  the  property  of 
the  corporations  affected  thereby  from  local  taxation.    The 
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force  which  shoald  be  given  to  subseqaent,  as  affecting  prior 
legislation,  depends  largely  upon  the  circumstances  tinder  which 
it  takes  place.  If  it  follows  immediately  and  after  controver- 
sies apon  the  use  of  doubtful  phraseology  therein  have  arisen 
as  to  the  true  construction  of  the  prior  law  it  is  entitled  to 
great  weight.  {People^  ex  rel.  Mut.  Life  Ins,-  Go,  of  If.  7., 
V.  Board  of  Supervieo7*8j  16  JT.  Y.  431.)  If  it  takes  place 
after  a  considerable  lapse  of  time  and  the  intervention  of 
other  sessions  of  the  legislature,  a  radical  change  of  phrase- 
ology would  indicate  an  intention  to  supply  some  provisions 
not  embraced  in  the  former  statute.  While  a  declaratory 
act  has  no  conclusive  force  in  the  construction  of  prior 
statutes  by  the  judiciary,  yet  it  has  usually  been  regarded 
as  entitled  to  some  consideration  and  weight.  {CoiUcmt  v.  People^ 
11  Wend.  513;  Sedgwick  on  Laws  and  Stat.  [2d  ed.]  214.) 
In  this  case  the  legislature  at  the  heel  of  its  sessions  pass  an 
act  which  the  succeeding  body  not  only  change  and  amend,  but 
pass  an  independent  act  expressly  intended  to  nullify  the  effect 
claimed  by  the  relator  to  flow  from  the  act  of  1880.  We 
must  regard  these  facts  as  adding  great  force  to  the  doubts 
created  by  the  unmeaning  expressions  and  apparent  scope  and 
object  of  the  act  itself.  Suggestions  are  made  in  the  briefs  for 
the  appellants  tliat  the  legislature  could  not  have  intended  to 
exempt  one  tax  and  not  the  other  for  the  reason  that  it  would 
be  impracticable  for  the  local  officers  to  sever  them.  It  seems 
to  us  that  a  sufficient  answer  to  this  suggestion  is  afforded  by 
the  fact  that  for  the  past  two  years  under  chapter  861  of  the 
Laws  of  1881  we  have  been  acting  under  a  law  which  did  sever 
local  from  State  taxes,  and  no  complaint  has  been  made  that 
difficulty  exists  in  carrying  it  out,  so  far  as  we  know.  From 
the  considerations  above  stated  we  are  induced  to  hold  that  it 
was  not  the  intention  of  the  legislature  by  chapter  542  of  the 
Laws  of  1880  to  exempt  the  property  of  the  corporations  and 
companies  therein  named  from  taxation  for  local  purposes. 

The  judgment  should,  therefore,  be  affirmed. 

AH.  concur,  except  Eabl,  J.,  who  dissents  upon  the  first 
ground. 

Judgment  affirmed. 
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The  People,  ex  rel.  The  Twenty-Thied  Street  Bailboad 
OoMPAmr,  Appellant,  v.  The  Commibsionebs  of  Taxes  and 
Assessments,  in  the  city  and  county  of  New  York,  Respond- 
ent. 

The  statates  in  relation  to  the  asseisement  of  taxes  in  the  city  and  ooantj  of 
New  York  (Chap.  802,  Laws  of  1859 ;  §  4,  chap.  410,  Laws  of  1867  ;  §  112, 
chap.  835,  Laws  of  1878),  confer  no  power  upon  the  commissioners  of 
taxes  and  assessments  to  change  the  record  of  assessments  after  the  first 
day  of  Jane  in  any  year. 

It  seenu  that  none  of  the  municipal  authorities  have  any  judicial  duty  to 
perform  after  that  date,  in  relation  to  the  assessment  of  property,  or  the 
collection  of  taxes,  save  the  board  of  supervisors,  and  they  only  when  it 
appears  "  under  oath  or  affirmation  tliat  the  party  aggrieved  was  unable 
to  attend  within  the  period  prescribed  for  the  correction  of  taxes  by  rea- 
son of  sickness  or  absence  from  the  city  "  (§  10,  chap.  802,  Laws  of  1859)» 

As,  therefore,  the  act  of  1880  (Chap.  542,  Laws  of  1880),  providing  for  the 
taxation  of  certain  corporations,  companies  and  associations,  was  not 
passed  until  June  first  of  that  year,  and  as  it  contains  no  provisions  giv. 
ing  it  a  retroactive  effect,  or  providing  for  the  contingency,  it  imposed 
no  duty  upon  said  commissioners,  so  far  as  the  assessment  and  collection 
of  taxes  for  that  year  were  concerned. 

The  provision  of  the  act  of  1880  (§  1,  chap.  269,  Laws  of  1880)  in  regard  to 
the  review  and  correction  of  assessments  by  certiorari  confers  upon  the 
court  the  power  of  review  and  correction,  only  when  it  appears  by  the 
return  to  the  writ  or  the  evidence  taken  thereunder,  "  that  the  assess- 
ment complained  of  is  illegal,  erroneous  or  unequal.'*  It  does  not 
authorize  a  review  where  it  appears  that  the  assessment  in  question  was 
made  in  accordance  with  the  statutes  then  In  force,  and  in  the  due  per- 
formance of  the  duty  then  obligatory  upon  the  assessors. 

Where,  therefore,  it  appeared  by  the  return  to  a  writ  of  certiorari  to 
review  an  assessment  upon  the  personal  property  of  the  relator,  which 
was  aUeged  to  be  illegal,  because  of  the  exemption  contained  in  the 
act  of  1880  (Chap.  542,  Laws  of  1880)  that  the  assessment  was  made  be- 
fore Biay  1,  1880,  in  accordance  with  the  then  existing  law  ;  7iM,  that  the 
assessment  was  properly  affirmed. 

(Argued  January  80,  1883  ;  decided  March  18,  1888.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  January  10, 1883, 
which  affinned  an  order  of  Special  Term,  affirming  the  pro- 
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ceedlngs  of  the  commissioners  of  taxes  and  assessments  of  the 
city  and  county  of  New  York,  in  assessing  the  capital  stock  of 
the  relator  for  the  year  1880,  which  proceedings  were  brought 
up  for  review  by  writ  of  certiorari. 

The  facts,  so  far  as  material,  appear  in  the  opinion. 

John  E,  Strahan  for  appellant.  No  assessment  of  the  capital 
stock  of  the  relator  for  the  purpose  of  taxation  in  the  city  of 
New  York  could  be  lawfully  made  for  the  year  1880.  (Laws 
of  1880,  chap.  542,  §  8 ;  1  Laws  of  1880,  p.  767 ;  IRS.  [Edm. 
ed.]  361-368,  374-78 ;  id.  360,  §  3 ;  375,  §6 ;  374,  §  1 ;  376, 
§  6 ;  2  Laws  of  1857,  chap.  456,  §  3,  p.  2.)  In  the  city 
and  county  of  New  York  the  mandatory  powers  of  assess- 
ment and  taxation  were  conferred  exclusively  upon  the 
local  authorities  of  the  city.  (Laws  of  1869,  chap.  302,  p. 
678;  1  Laws  of  1867,  chap.  410,  p.  981;  Laws  of  1878, 
cliap.  335,  §  87,  p.  607;  id.,  p.  618,  §  112;  Laws  of  1874, 
chap.  304,  §  3,  p.  360.)  By  the  statute  of  1880,  the  legis- 
lature having  made  provision  by  direct  assessment  and  tax 
for  purposes  of  the  State,  the  particular  property  thus,  as  it 
were,  specially  appropriated  to  bear  this  taxation  was,  as  a  con- 
sequence of  the  burden  so  imposed,  relieved  from  assessment 
and  taxation  by  the  local  authorities.  (Laws  of  1880,  chap.  642, 
§  8;  Laws  of  1859,  chap.  302,  §  12.)  The  legislature  having 
in  plain  and  unambiguous  language  declared  that  the  assessment 
and  taxation  of  the  capital  stock  and  personal  property  of  the 
corpoiyitions  mentioned  in  the  statute  (Chap.  542  of  the  Laws 
of  1880),  were  thereafter  exempt  from  assessment  and  taxation 
by  the  local  authorities,  the  relator  is  entitled  to  have  the  assess- 
ment of  its  capital  stock  made  by  the  local  authorities  for  1880 
vacated  and  set  aside.  {People^  ex  rd.  Weitchsster  F.  Ins. 
Go,y  V.  Davenport  et  oH.y  25  Hun,  630.)  The  respondents  hav- 
ing, by  the  provisions  of  the  statute  of  1880,  been  deprived  of 
all  jurisdiction  over  the  capital  stock  and  personal  property  of 
the  corporations  mentioned  therein,  in  the  matter  of  assess- 
ment for  taxation ;  any  assessment  by  them  of  such  property 
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for  taxation  was  void,  and  subsequent  confirmation  would  not 
validate  the  same.  (Laws  of  1881,  chap.  332,  p.  454;  82  N. 
T.  210.) 

S.  B.  Brovmellj  Julien  T.  Davies,  Oeorge  JSichards^  John, 
O.  Healdy  Edwa/rd  Lymcm  Short  for  corporations  similarly 
situated  with  appellant.  The  tax  commissioners  had  power 
over  the  contents  of  the  assessment-rolls  up  to  July  1.  {N, 
Y.  Life  Ins.  Co.  v.  B*d  Supermsors,  1  Hoff.  Laws,  N.  T. 
690 ;  N.  Y.  Life  Ins.  Oo.  v.  B*d  of  Supervisors^  6  Duer,  192 ; 
Washington^  etc.y  Chinch  v.  Mayor,  20  Hun,  295 ;  People  v. 
Supervisors,  15  Barb.  607;  Westfall  v.  Preston,  49  N.  Y. 
353 ;  Boyd  v.  Chay,  84  How.  Pr.  326 ;  Mygatt  v.  Washburn, 
15  id.  319  ;  Whitbeck  v.  Vam,  Rensselaer,  8  Seld.  517.)  The 
word  "hereafter"  in  section  8  means  from  June  1, 1880.  {So. 
Hotd  Oo.  V.  City  Court,  62  Mo.  134.)  The  exemption  is 
total.  {LeFraaice  v.  City  of  New  Orleams,  27  La.  Ann.  186 ; 
O^txyrn  v.  N,  Y.  <&  N,  H.  R.  R.  Co.,  40  Conn.  491 ;  N.  T., 
etc.,  R.  R.  Co.  V.  Sabvn,  26  Penn.  St.  242 ;  County  of  Lackor 
wam,na  v.  Nat.  B^k,  94  id.  221.)  Certiorari  will  lie  before 
the  commissioners  part  with  the  rolls,  but  not  after.  {People 
V.  Commissio7iers,'4A  Barb.  494;  People  v.  Reddy,  id.  540; 
People  V.  DeUmey,  49  N.  T.  665 ;  People  v.  Commissioners, 
9  Hun,  609.)  There  is  no  taxation  until  tax  is  extended  upon 
rolls.  {Washington,  etc.,  Ch'wroh  y.  Mayor,  20  Hun,  297; 
Skidmore  v.  BaH,  13  id.  444 ;  Fisher  v.  Mayor,  67  K  Y.  73 ; 
Downey  v.  May,  64  id.  186.)  The  power  of  the  legislature  over 
municipal  taxation  is  complete.  {StaU  v.  Ry.  Co.,  9  Mo.  App. 
532 ;  l^ate  v.  Beanyer^  64  Ala.  295.)  Equality  of  taxation  is  a 
fundamental  principle.  {People  v.  B^d  of  Supervisors,  20  Barb. 
88 ;  Staie  v.  Township  Comm^rs,  86  N.  J.  66 ;  Cooley  on  Con- 
stitutional Lim.  493,  516.)  The  State  has  nothing  to  do 
with  individual  tax  payers  {County  SehuylkiU  v.  Comm^rs,  86 
Penn.  St.  624).  Laws  of  1881,  chap.  332,  §  1,  so  far  as  it  is  a 
legislative  construction  of  section  8,  is  only  an  argument. 
{People  V.  B^d  of  Supervisors,  16  N.  Y.  431 ;  People  v.  Wilson, 
3  Hun,  441 ;  Hardcastle,  68 ;  Koshkomey  v.  Burton,  104  U.  S. 
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668 ;  Bingham  v.  B'd  of  SupervuorSy  8  Minn.  449.)  The 
assessment  of  exempt  property  is  without  jurisdiction  and  void. 
(Nae.  B'k  V.  City  of  'Elndra,  63  N.  Y.  49  ;  Matter  of  Protectr 
orify  77  id.  344 ;  Williams  v.  JB^d  of  Supervisors^  78  id.  563.) 
The  legislature  cannot  confirm  such  an  assessment.  ( Tiff -7.  City 
of  Buffalo,  82  N.  Y.  254 ;  Hophms  v.  Mason,  61  Barb.  469 ; 
MaMer  of  Van  Antwerp,-  56  If .  Y.  261 ;  People  v.  McDonald^ 
69  id.  362 ;  Horton  v.  Thompson,  71  id.  513 ;  IreUmd  v.  City  of 
Rochester,  51  Barb.  431 ;  MaMer  of  Turflen,  44  id.  53 ;  Doughty 
V.  Hope,  3  Denio,  699 ;  A.  c&  JV.  B.  B.  Co.  v.  Maquilkin,  12 
Kans.  301 ;  People  v.  Gdldtree,  44  Cal.  323 ;  Nelson  v.  Roufi- 
tree,  23  Wis.  367;  AbhoU  v.  Imdentxywer,  42  Mo.  162; 
Yotmg  V.  Taylor,  12  N.  W.  208 ;  HaUs  v.  Helmer,  12  Neb. 
94.)  There  being  no  ambigaity,  the  language  of  section  8 
must  be  followed.  {MeUer  v.  Eirhpa;tTick,  29  Penn.  St.  229  ; 
Matter  of  Second  Ave.,  66  N.  Y.  396 ;  Johnson  v.  Hudson  River 
B.  B.  Co.,  49  id.  462.)  The  rule  that  exemptions  should 
be  construed  strictly  has  no  application.  {B.  B.  Co.  v.  Zaflin, 
105  U.  S.>'261;  Bank  v.  Tennessee,  104  id.  495;  C%  of 
St.  Paul  V.  St.  Paul  B.  B.  Co.,  23  Minn.  469 ;  StaU  v.  Whit^ 
vxniJi,  8  Lea,  606 ;  Hoye  v.  B.  B.  Co.,  99  TJ.  S.  355.) 

« 

George  P.  Andrews  for  respondent.  The  argument  that  if 
the  relator  is  required  to  pay  taxes  in  this  city  for  the  year 
1880,  it  will  be  subject  to  double  taxation,  is  unsound.  (Cooley 
on  Taxation,  164.)  The  taxes  levied  in  the  city  of  New  York 
in  the  year  1880,  upon  the  relator  and  other  corporations  for 
both  local  and  State  purposes,  were  legalized  and  confirmed  by 
chapter  332  of  the  Laws  of  1881.  (Cooley  on  Taxation,  228 ; 
Ghrim  v.  Weissenberg  School  District,  57  Penn.  St,  433  ; 
Tucker  v.  Justices  of  Inferior  Cowrt,  34  Ga.  372 ;  Laws  of 
Indiana  for  1865,  p.  126;  Oliver  v.  KeighUey,  24  Ind.  514; 
Boa/rd  of  CommUrs  of  Mianni  Co.  v.  Bearss,  25  id.  110  ;  Coff- 
man  v.  KeighUey,  24  id.  509 ;  Comer  v.  Folsom,  13  Minn. 
219  ;  Laws  of  Minnesota  for  1865,  chap.  53,  p:  111.)  The  re- 
lator was  taxable  in  the  year  1880  for  local,  even  if  it  was  not 
for  State  purposes,  (11  N.  Y.  601 ;  Sedgwick  on  Stat,  and  Const. 
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Law,  38;  People  v.  MolynetiXy  40  N.  T.  113;  Bishop  v. 
BarUyn,  2  Hun,  436 ;  S.  CI,  64  N.  Y.  637.)  By  section  8  of 
chapter  542  of  the  Laws  of  1880,  the  relator  was  exempted 
from  taxation  for  State  purposes,  but  not  from  taxation  by  the 
local  authorities.  {O.  <&  A.  JR.  B.  Co.  v.  City  OowicU  o/f 
Alexandria^  17  Gratt.  176 ;  Humphreys  v.  City  of  Norfdh^ 
25  id.  97;  PP.  U.  Td.  Co.  v.  City  of  Richmond,  26  id.  1; 
Buffalo  City  Oemeiery  v.  Buffalo^  46  N.  Y.  606 ;  Ins.  Co.  v. 
New  Orlecms,  1  Woods,  85  ;  Oooley  on  Taxation,  146-151.) 

EnoEB,  Ch.  J.  This  appeal  was  argued  in  connection  with 
the  case  of  The  People,  ex  rel.  The  Westchester  Fire  Insur- 
Office  Compomy,  v.  Gideon  W.  Davenport  and  other  trustees  of 
the  ViUage  of  New  RocheUe,  and  so  far  as  the  questions  in- 
volved in  both  cases  are  identical,  was  determined  by  our  de- 
•cision  therein.  That  decision,  however,  did  not  embrace  all  of 
the  questions  presented  by  this  appeal  and  we  are,  therefore, 
required  to  consider  such  additional  questions.  In  this  appeal, 
it  is  claimed  upon  the  part  of  the  r^pondent,  that  chapter  542 
of  the  act  of  18S0  did  not  impose  any  duty  upon  the  commis- 
sioners of  taxes  and  assessments  in  the  city  of  l^ew  York  so 
far  as  the  assessment  and  collection  of  taxes  for  that  year  was 
concerned,  because  their  assessments  had,  at  the  time  of  the 
passage  of  the  act,  been  wholly  completed  and  placed  beyond 
the  power  of  the  board  of  commissioners  to  alter  and  correct. 

The  further  point  is  made  that  the  legislature,,  by  chapter 
332  of  the  Laws  of  1881,  legalized  and  confirmed  the  assess- 
ment and  collection  of  taxes  on  the  personal  property  of  the 
•companies  and  corporations  named  in  chapter  542  of  the  Laws 
of  1880,  in  the  city  of  New  York  for  the  preceding  year. 

Inasmuch  as  we  have  held  that  the  exemptions  provided 
for  by  the  law  of  1880  applied  only  to  the  assessments  for 
State  taxes,  the  examination  of  these  questions  is  im- 
portant only  so  far  as  they  affect  the  assessment  for  State 
taxes  upon  the  property  of  the  relator  for  the  year  in 
question.  Those  taxes  amount  to  only  a  small  part  of  the  levy 
-complained  of.       The  total  valuation  for  personal  property 
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af^inst  the  relator  on  the  assessment  for  the  year  in  qnestion 
was  $85,000,  of  which  the  proportion  due  to  State  tax  was 
about  one-tenth  only.  The  petition  of  the  relator  alleged  that 
it  objected  to  such  assessment  wliile  the  books  of  the  commis^ 
sioners  were  open  for  correction  and  examination;  that  the  com- 
missioners made  such  assessment  after  the  passage  of  tixe  act 
(Chap.  542  of  the  Laws  of  1880),  and  asks  that  said  assessment 
should  be  vacated. 

The  return  of  the  defendant  made  to  the  writ  of  certiorari 
in  this  case  alleges  t&at  the  assessment  was  based  upon  a  state- 
ment  of  their  pei'sonal  property,  dated  April  26,  1880,  pre- 
pared and  delivered  by  the  relator  to  the  board  of  commis- 
sioners and  was  completed  by  them  before  the  1st  day  of  May, 
1880 ;  that  copies  of  such  assessment  were,  in  accordance  with 
the  law,  made  by  them  and  delivered  to  the  board  of  aldermen 
of  the  city  of  New  York  on  the  Ist  Monday  of  July,  1880. 
The  writ  of  certiorari  herein  was  issued  and  presumably 
served  on  the  16th  day  of  July,  1880.  The  case  was  brought 
to  a  hearing  before  the  Special  Term  upon  the  petition  and  re- 
turn. This  proceeding  admits  all  of  the  allegations  of  fact  con- 
tained in  the  return,  and  raises  only  the  question  of  law  as  to 
the  time  when  the  power  of  the  commissioners  tp  make  correc* 
tions  of  the  assessment-roll  legally  terminated.  As  it  is  al- 
leged in  the  return  that  the  assessment  in  question  was  actually 
made  before  the  1st  day  of  May,  1880,  we  must  assume  that 
it  was  made  at  that  date  and  at  least  one  month  before  the 
passage  of  chapter  542,  under  which  exemption  is  claimed. 

It  is  evident,  therefore,  that  the  assessment  in  question  was 
made  in  accordance  with  the  statutes  in  force  when  it  was 
made  and  in  the  due  performance  of  the  duty  then  obligatory 
upon  the  commissioners,  and  that  no  allegation  of  illegality 
can  be  predicated  upon  the  entry  of  such  assessment  upon  the 
book  of  record.  The  only  question,  therefore,  if  any,  pre^ 
sented  by  the  relator  upon  this  appeal  is  whether  the  defend- 
ant omitted  the  performance  of  some  duty  after  June  1,  1880, 
which  the  law  imposed  upon  it. 

The  solution  of  this  question  necessitates  the  examination 
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of  the  variouB  statutes  prescribing  their  several  powers  and 
duties.  •  Chapter  302  of  the  Laws  of  1859,  section  7,  provides 
that  the  deputy  tax  commissioners  of  the  city  of  New  York 
shall,  under  the  direction  of  the  board  of  commissioners  of 
taxes  and  assessments^  on  the  first  Tuesday  of  September  in 
each  year,  commence  the  assessment  of  the  real  and  personal 
property  of  the  tax  payers  in  said  city.  These  assessments  ai'e 
to  be  completed  and  entered  in  a  book  called  ^^  the  annual 
record  of  the  assessed  valuation  of  real  and  personal  estate/' 
by  the  second  Monday  of  January  in  each  year.  Such  books 
are  required  to  be  open  for  examination  and  correction  from 
said  second  Monday  in  January  until  the  first  Monday  of  May 
thereafter,  when  they  are  directed  to  be  closed,  to  enable  the 
commissioners  of  taxes  and  assessments  to  prepare  assessment- 
rolls  of  the  several  wards  for  delivery  to  the  supervisors.  Sec- 
tion 9  provides  that  the  commissioners  shall,  prior  to  said 
second  Monday  of  January,  and  during  the  time  such  books 
are  required  to  be  kept  open,  advertise  the  fact  that  they  are 
thus  open  for  examination  and  correction.  Section  10  pro- 
vides that  during  the  time  such  books  shall  be  kept  open  any 
person  feeling  himself  aggrieved  by  any  assessed  valuation  of 
his  real  or  personal  property  may  apply  to  have  the  same  cor- 
rected. 

The  commissioners  are  required  to  declare  their  decision  on 
all  such  applications  within  thirty  days  from  the  time  when 
they  are  made. 

Section  11  provides  that  the  conmiissioners  may,  at  any 
time  before  the  first  day  of  May  in  each  year,  increase  or 
diminish  the  assessed  valuation  of  any  real  or  personal  prop- 
erty in  said  city  as  in  their  judgment  may  be  necessary  for  the 
proper  equalization  of  assessments. 

Section  12  requires  the  commissioners  on  the  first  day  of 
May  in  each  year  to  cause  to  be  prepared  assessment-rolls  for 
each  of  the  wards  of  said  city  and  to  certify  that  the  same  are 
correct  in  accordance  with  the  entries  in  said  books  of  record. 

Section  13  directs  that  such  ward  assessment-rolls  shall 
be  delivered  by  said  commissioners  of  taxes  to  the  supervisors 
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of  the  city  and  county  of  New  York  on  the  first  Monday  of 
July  in  each  year,  and  requires  the  supervisors  to  be  present 
at  the  City  Hall  on  that  day  to  receive  them. 

Section  20  provides  that  a  certiorari  to  review  and  cor- 
rect on  the  merits  any  decision  or  action  of  the  said  commis- 
sioners under  section  10  or  11  of  said  act,  may  be  allowed  by 
the  Supreme  Court  or  a  judge  thereof. 

Section  10  prohibits  the  board  of  supervisors  from  making  a 
reduction  of  any  assessments  imposed  under  this  act  except 
upon  the  oath  of  the  party  complaining,  stating  that  he  was 
unable  to  attend,  by  reason  of  sickness  or  absence  from  the 
city  during  the  period  prescribed  for  the  correction  of  taxes. 

Section  4  of  chapter  410  of  the  Laws  of  1867  provides : 
That  the  commissioners  of  taxes  and  assessments  are  author- 
ized to  correct  and  remit  any  tax  imposed  on  real  or  personal 
estate  on  account  of  any  error  in  entering  the  same,  but  such 
power  shall  be  exercised  only  within  the  time  now  allowed  by 
law  for  the  remission  and  reduction  of  taxes.  By  section  112 
of  chapter  835  of  the  Laws  of  1873  it  is  provided  that  the 
board  of  estimate  and  apportionment  of  the  city,  in  connection 
with  the  board  of  aldermen,  between  the  first  day  of  August 
and  the  first  day  of  November  in  each  year,  shall  estimate  and 
fix  the  amount  necessary  to  be  raised  by  tax  to  pay  the  expense 
of  conducting  the  public  business  of  the  city  and  county  of 
New  York  and  file  the  same  in  the  ofiice  of  the  comptroller. 
This  amount  is  to  be  certified  by  the  comptroller  to  the  board 
of  supervisors,  who  are  required  to  cause  the  same  to  be  raised 
and  collected  by  tax  upon  the  real  and  personal  property  in 
said  city  subject  to  taxation.  Section  8  of  chapter  304  of  the 
Laws  of  1874  devolves  the  powers  and  duties  of  the  board  of 
supervisors  of  the  county  of  New  York  upon  the  board  of 
aldermen  of  the  city  of  New  York. 

It  seems  to  us  entirely  dear,  from  the  simple  reading  of 
these  various  provisions,  not  only  that  no  power  is  conferred 
upon  the  commissioners  of  taxes  to  change  the  record  of  assess- 
ments after  the  first  day  of  May  in  any  year,  but  that  they  are 
forbidden  from  exercising  such  power  after  that  date  unless  it 
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may  be  held  that  the  provision  requiring  them  to  declare  their 
decision  npon  any  application  to  reduce  taxes  within  thirty 
days  after  such  application  is  made,  by  implication  extends 
their  power  to  the  following  30th  day  of  May.  But  even  if  we 
should  hold  that  such  was  the  effect  of  that  provision  it  would 
not  benefit  the  relator  in  this  case,  as  that  period  had  also  ex- 
pired before  the  passage  of  the  act  of  1880.  It  is,  therefore, 
unnecessary  now  to  decide  that  question.  !Not  only  are  the 
commissioners  of  taxes  precluded  either  by  express  provisions 
or  necessary  implication  from  making  alterations  in  the  record 
after  such  date,  but  by  section"  10,  chapter  302  of  the  act  of 
1859,  the  board  of  supervisors  are  also  expressly  prohibited 
from  niaking  any  reductions  whatever  from  any  assessments  on 
real  or  personal  property  except  in  the  special  case  mentioned 
in  th^t  section. 

From  a  brief  review  of  these  provisions  the  duties  and  the 
powers  of  these  commissioners  are  plainly  seen  and  difficult  to 
be  misunderstood. 

The  sole  purpose  for  which  the  assessment-rolls  are  left  in 
their  possession  after  May  Ist  is  declared  by  the  statute  to  be 
to  enable  them  "to  prepare  assessment-rolls  of  the  several 
wards  for  delivery  to  the  supervisors."  It  is  especially  pro- 
vided that  these  booka  shall  be  open  for  "  examination  and 
correction,"  from  the  second  Monday  of  January  to  the  1st 
day  of  May  in  each  year,  and  by  settled  rules  of  construction, 
such  examination  and  correction  is  thereby  impliedly  prohibited 
after  that  period  to  tax  payers  and  commissioners  respectively. 

It  was  even  thought  necessary  by  the  legislature  to  authorize 
the  commissioners  by  an  express  provision  to  increase  or  di- 
minish any  such  assessed  valuation  for  purposes  of  equalization 
up  to  the  1st  day  of  May  in  each  year,  and  from  this  provision 
the  implication  necessarily  arises  that  they  would  not  otherwise 
have  had  that  power  after  the  second  Monday  of  January. 

They  are  also  required  by  section  12  to  cause  to  be  pre- 
pared on  the  1st  day  of  May  in  each  year,  ward  assessment- 
rolls  which  they  are  directed  to  certify  as  correct  in  accordance 
with  the  entries  in  said  books  of  record.  A  compliance  with 
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this  provision  would  be  impossible  if  the  records  were  altered 
after  that  period,  and  it  is  manifestly  inconsistent  with  any 
existing  power  in  the  commissioners  to  alter  or  change  such 
record.  The  general  law  applicable  to  counties  other  than 
New  York  authorizes  and  directs  the  assessors  in  such  counties 
in  the  months  of  May  and  June  in  each  year,  to  make  the 
necessary  inquiries  and  to  ascertain  the  names  of  the  taxable 
inhabitants  and  the  property  liable  to  taxation  in  their  respect- 
ive districts,  and  make  up  a  roll  embracing:  such  persons  and 

advertise  on  the  1st  day  of  August  in  each  year,  that  the  roll 
is  complete  and  open  for  examination,  and  that  they  will  meet 
on  the  third  Tuesday  of  August  thereafter  to  review  and  correct 
their  assessments.  This  roll  is  required  to  be  delivered  to  the 
supervisors  on  the  Ist  day  of  September. 

Thus  either  by  expi^ess  authority  or  necessary  implication 
town  and  ward  assessors,  other  than  those  in  New  York,  have 
until  September  Ist  in  each  year  to  review  and  correct  their 
assessments. 

Under  these  statutes,  it  has  been  held  in  this  court,  that  the 
taxable  status  of  persons  and  property  becomes  fixed  on  the 
1st  day  of  July  in  each  year,  and  that  no  power  exists  to  enter 
property  thereafter  acquired  upon  the  roll  or  to  change  an  as- 
sessment theretofore  made  on  account  of  any  transfer  of  title. 
{Clark  V.  NtyrUm,  49  N.  Y.  243;  Overing  v.  ITootey  65  id. 
264.)  The  period  corresponding  to  the  duties  of  assessors  in 
the  months  of  May  and  June  in  making  assessments  outside 
of  the  city  of  New  York  would  seem  to  lead  to  the  conclusion 
that  the  taxable  status  of  persons  and  property  in  that  city 
would  be  determined  on  the  second  Monday  of  January  in 
each  year.  This  view  would  also  harmonize  with  the  special 
provisions  in  the  statutes  conferring  power  upon  the  tax  com- 
missioners to  change  the  roll  for  special  reasons  after  that 
period.  A  further  examination  of  the  legislation  on  the  sub- 
ject applicable  to  that  city  confinns  our  views.  The  Laws  of 
1867  (Chap.  410)  contain  an  express  prohibition  to  the  com- 
missioners from  remitting  or  reducing  any  tax  imposed  on  real 
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or  personal  estate  on  account  of  any  error  occarring  in  the 
entries  of  the  valuation  of  such  property  upon  the  assessment- 
rolls,  unless  such  remission  or  reduction  be  made  within  the 
time  allowed  by  law  for  the  exercise  of  such  power. 

The  duty  of  certifying  to  the  ward  assessment-rolls  after 
they  are  made  to  conform  to  the  book  of  records  is  enjoined 
by  statute  and  is  the  performance  of  a  mere  ministerial  act,  a 
refusal  to  do  which  would  subject  the  commissioners  to  punish- 
ment as  for  a  neglect  of  official  duty. 

In  view  of  the  express  limitations  upon  their  power  imposed 
by  statute,  no  implication  could  arise  from  the  fact  that  they 
were  allowed  until  the  1st  day  of  July  to  prepare  the  ward 
rolls,  and  certify  them  to  the  supervisors,  that  their  power  to 
alter  them  was  extended  to  that  date.  The  examination  of 
these  statutes  shows  conclusively  that  none  of  the  authorities 
of  the  city  of  New  York  had  any  judicial  duty  to  perform  in 
relation  to  the  assessment  of  property  or  collection  of  taxes 
after  the  1st  day  of  May,  except  in  the  single  instance  provided 
for  by  section  10  of  the  Laws  of  1859. 

This  provision  necessarily  implies  not  only  that  the  board 
of  supervisors  are,  after  the  1st  day  of  May,  the  only  officers 
having  authority  to  change  the  record,  but  also  tliat  they  have  this 
power  in  no  other  case.  We  have  carefully  examined  the  various 
authorities  cited  by  the  numerous  and  learned  counsel  employed 
by  the  relator  and  other  corporations  similarly  situated,  and  can 
find  none  which  even  remotely  authorize  us  to  hold  that  public 
officers  can  be  chargeable  with  the  duty  of  performing  an  act 
which  a  statute  not  only  does  not  expressly  authorize,  but 
which  it  either  expressly  or  impliedly  prohibits. 

The  case  of  The  People^  ex  rel.  Metropolitan  Banky  v.  Comr 
7ni89ioner8y  etc,  (43  Barb.  494),  arose  before  the  passage  of 
chapter  410  of  the  Laws  of  1867,  and  the  question  as  to  whether 
the  power  of  the  commissioners  of  taxes  to  correct  the  assess- 
ment record  expired  on  the  1st  day  of  May  or  on  the  1st  of 
July  was  immaterial  in  that  case  and  was  not  discussed. 

The  statute  (Ohap.  269  of  the  Laws  of  1880)  undoubtedly 
greatly  enlarged  the  power  previously  exercised  by  the  court 
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in  reviewing  and  correcting  illegal  assessments  by  eertiorariy 
but  even  by  that  statute  the  power  of  the  court  is  confined  to 
those  cases  where  it  appears  by  the  return  of  the  writ,  t)r  the 
evidence  taken  thereunder,  ^^  that  the  assessment  complained 
of  is  illegal,  erroneous  or  unequal  for  any  of  the  reasons  alleged 
in  the  petition." 

It  is  there  provided  that  "  the  court  shall  have  power  to 
order  such  assessment,  if  illegal,  to  bCsStricken  from  the  roll, 
or  if  erroneous  or  unequal,  to  order  a  reassessment  of  the  prop- 
erty of  the  petitioner."  No  claim  is  made  on  behalf  of  the 
relator  that  this  assessment  is  erroneous  or  unequal  in  such  a 
sense  as  to  authorize  the  court  to  order  a  reassessment,  but  the 
claim  is  that  the  assessment  was  altogether  illegal  on  account 
of  the  exemption  contained  in  the  act  of  1880,  and  that  it  was 
their  duty  to  strike  it  from  the  assessment-roll  on  the  passage 
of  that  act.  This  claim  we  have  seen  cannot  be  supported  for 
the  reason  that  the  assessment  as  originally  made  was  author- 
ized by  law  and  they  had  no  powiftr,  and  it  was  therefore  no 
part  of  their  duty,  to  coiTect  the  assessment  after  May  1st. 

The  certiorari  authorized  by  section  20  of  the  act  of  1859 
is  expressly  confined  to  a  review  of  alleged  erroneous  decisions 
made  under  the  powers  conferred  by  sections  10  and  11 
of  that  act.  The  action  of  the  commissioners  under  these  sec- 
tions is  confined  to  the  period  between  the  second  Monday  of 
January  and  the  first  of  May  in  each  year.  It  must,  we  think, 
be  assumed  that  the  legislature  was  acquainted  with  the  law 
regulating  the  time  of  making  assessments  for  the  collection  of 
taxes  in  the  city  of  New  York,  and  were  aware  of  the  fact  that 
no  municipal  officer  in  that  city  had  the  power  of  enforcing 
the  exemption  provided  by  chapter  542  of  the  act  of  1880,  and 
since  it  did  not  provide  for  such  a  contingency  we  must  infer 
that  it  did  not  intend  that  the  act  should  apply  to  the  tax  levy 
in  that  city  for  that  year. 

The  act  must  be  construed  to  have  a  prospective  operation, 
and  to  become  operative  and  binding  upon  the  officers  having 
charge  of  the  duty  of  assessing  and  levying  taxes  only  when 
the  occasion  for  its  exercise  arises  and  when  they  are  charged 


1883.]  Scott  v.  Stbbbins  et  al.  605 


Statement  of  caae. 


with  the  perfonnance  of  some  prospective  ofdcial  duty  in  rela- 
tion thereto. 

In  the  city  of  New  York  no  discretionary  duty  was  left  to 
be  performed  after  June  1,  1880,  by  any  municipal  officer  in 
relation  to  the  assessment  and  collection  of  taxes,  except  in 
the  single  instance  hereinbefore  spoken  of.  "Without  the  aid 
of  additional  legislation  eftect  could  not  be  given  to  the  exemp- 
tion provided  by  the  act  of  1880  in  that  city.  This  result  is 
the  more  gratifying  from  the  fact  that  otherwise  great  injustice 
would  be  done  in  the  city  of  New  York  in  the  collection  of 
State  taxes  for  the  year  1880.  Their  payments  into  the  State 
treasury  always  precede  the  collection  of  taxes,  and  in  this  case 
the  money  to  pay  them  was  borrowed  upon  the  bonds  of  the 
city  and  mainly  paid  into  the  treasury  before  the  passage  of 
this  exemption  act. 

This  result  places  the  city  upon  terms  of  equality  with  the 
other  coimties  in  the  State,  inasmuch  as  in  the  latter  case  the 
payment  into  the  treasury  of  the  State  always  follow  the  col- 
lection of  their  taxes. 

The  conclusion  reached  on  this  pomt  renders  it  imnecessary 
to  examine  the  question  as  to  the  effect  of  the  confirmatory  act 
of  1881. 

The  order  should  be  affirmed*  with  costs. 

All  concur. 

Order  affirmed. 


Thomas  S.  Soorr,  Kespondent,  v.  Charles  Stebbins   et  al., 

Executors,  etc.,  Appellants. 

The  will  of  H.  gave  to  his  two  sons  each  an  undivided  half  of  certain  iW  4ml 
real  estate:  to  his  son  A.  a  legacy  of  $5,000;  to  his  son  J.  $2,000, 
and  discharged  him  from  all  indebtedness  for  sums  advanced,  thus, 
as  the  testator  declared,  making  the  shares  of  his  two  sons  equal . 
After  certain  specific  bequests  and  legacies  he  gave  the  rest  and  residue 
of  his  estate,  real  and  personal,  to  S.,  one  of  his  executors  in  trust    First, 
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to  pay  the  interest,  or  so  much  thereof  as  ahonld  be  necesaary  to  the  aap- 
port  of  the  testator's  father  daring  life.  Second,  to  pay  out  of  the  pro- 
ceeds of  said  residuary  estate  to  the  O.  C.  Seminary  $15,000,  and  the 
balance  with  any  unexpended  income  to  the  two  sons  in  equal  propor- 
tions The  executor  was  empowered  to  sell  as  he  should  tliink  just.  The 
testator  inventoried  his  personal  property  about  a  month  before  he  made 
the  will  at  |22,500.  He  thereafter  purchased  real  estate,  built  a  houae 
upon  his  lands,  etc.,  and -the  proceeds  of  the  personalty  remaining  at  his 
death  after  the  payment  of  debts  amounted  to  but  about  $2,000.  Held, 
that  the  legacy  given  to  A.  was  chargeable  upon  the  residuary  real 
estate. 

Lupton  Y.  lAipton  (2  Johns.  Ch.  614),  distinguished. 

Also  hddf  that  an  action  to  have  said  legacy  declared  a  lien  upon  the  resid- 
uary real  estate  was  properly  brought  within  ten  years  after  the  cause  of 
action  arose ;  that  the  six  years'  statute  of  limitations  did  not  apply. 

The  executors  brought  an  action  for  the  construction  of  the  will.  F.,  to 
whom  A.  had  assigned  his  legacy,  was  made  a  party  ;  he  had,  however, 
before  the  commencement  of  the  action,  transferred  it  to  D.  In  that 
action  it  was  adjudged  that  the  legacy  was  not  chargeable  upon  said  real 
eatate.  Eeld^  that  said  judgment  was  not  a  bar  to  this  action,  and  this, 
although  D.  subsequently  reassigned  to  F. 

(Argued  February  2, 1888  j  decided  March  18,  1888.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  made  the  second  Tues- 
day of  June,  1882,  which  reversed  a  judgment  in  favor  of 
defendants,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term.     (Reported  below,  27  Hun,  385.) 

This  action  was  brought  against  defendants  as  the  executors 
of,  and  against  defendant  Stebbins  as  trustee  under,  the  will 
of  Russell  F.  Hicks,  deceased,  to  have  a  legacy  of  $5,000  given 
by  said  will  to  A.  Hammond  Hicks,  declared  a  lien  on  the 
lands  devised  by  said  will  to  said  trustee,  and  paid  out  of  the 
proceeds  thereof.  The  answer  aside  from  a  denial  that  the 
legacy  in  question  was  chargeable  upon  the  real  estate,  set  up 
in  bar  a  former  judgment  in  an  action  brought  by^the  defend- 
ants for  a  construction  of  the  will  and  also  the  statute  of  limi- 
tations. The  testator  died  on  the  29th  of  August,  1869,  leav-* 
ing  a  will,  executed  on  the  2d  of  January  preceding,  which  con- 
tained the  following  provisions :  ^^ Firsts  I  give  and  bequeath  to 
my  son,  A.  Hammond  Hicks,  in  addition  to  any  sum  heretofore 
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given  bim,  the  equal  undivided  half  of  nij  lands  in  Iowa ; 
also  my  watch,  seal  and  rings,  and  I  do  further  give  and 
bequeath  to  my  said  son  the  sum  of  $5,000,  payable  one  year 
after  my  decease.  Secand^  I  give  and  bequeath  to  my  son 
John  F.  Hicks,  the  remaining  equal,  undivided  one-half  of  my 
lands  in  the  State  of  Iowa,  and  I  do  discharge  him  from  all 
indebtedness  to  me  for  sums  heretofore  advanced,  and  I 
bequeath  to  my  son  John  Frank  Hicks  the  sum  of  $2,000,  to 
be  paid  to  him  by  my  executors  when  he  shall  arrive  at  the 
age  of  twenty-five  years,  with-  interest  from  the  time  of  my 
decease,  making  the  shares  of  my  sons  equal  in  my  judgment." 
Then  follow  certain  specific  bequests  and  two  legacies,  one  of 
$1,000  and  one  of  $2,000.  The  concluding  clauses  are  as  fol- 
lows :  ^^  Seventh^  I  give,  grant,  devise  and  bequeath  all  the 
rest,  residue  and  remainder  of  my  estate,  both  real  and  per- 
sonal, not  herein  effectually  disposed  of,  which  I  may  own  at  the 
time  of  my  decease  to  Oharles  Stebbins,  Jr.,  of  Cazenovia,  in 
trust  for  the  following  purposes,  viz. :  first,  to  apply  the  inter- 
est thereof,  or  so  much  thereof  as  may  be  necessary  to  the 
comfortable  support  of  my  father  during  his  natural  life; 
second,  upon  and  after  the  death  of  my  said  father,  out  of  the 
proceeds  of  said  residuary  estate  to  pay  to  the  Oneida  Confer- 
ence Seminary,  located  at  Cazenovia,  the  sum  of  $15,000,  and 
to  pay  the  balance  of  said  residuary  estate  with  any  unex- 
pended income  thereof,  if  any,  to  my  said  two  sons,  share  and 
share  alike,  and  I  authorize  and  empower  said  Stebbins  to  sell 
and  dispose  of  said  property  herein  devised  and  bequeathed 
to  him  in  trust,  at  public  or  private  sale  and  upon  such  terms 
and  conditions  as  he  may  think  best  for  the  purposes  afore- 
said. Eighth,  I  do  hereby  nominate  and  appoint  Charles  Steb- 
bins, Jr.,  of  Cazenovia,  James  J.  Belden,  of  Syracuse,  and 
Artemus  Baumi  of  Clay,  executors  of  this,  my  last  will  and 
testament."  ^ 

In  December  prior  to  his  death  the  testator  inventoried  his 
personal  property  at  $22,500.  Included  in  this  was  a  deposit 
in  a  savings  bank  stated  at  $8,546.  At  the  time  the  will  was 
executed  he  had  on  deposit  $7,790.67,  and  at  the  time  of  the 
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death,  $323.69.  After  the  execution  of  the  will  the  testator 
bought  some  real  estate,  which  formed  part  of  his  residuary 
estate,  for  $4,000 ;  he  paid  $500  and  gave  his  note  for  $3,500, 
which  was  paid  by  the  executors  out  of  the  proceeds  of  the 
personal  property.  The  executors  realized  from  the  sale  of 
the  personalty  $10,649.44.  The  testator  left  debts  to  the  amount 
of  $6,775,  nearly  all  of  which  the  court  found  were  incurred 
after  the  execution  of  the  will.  After  the  payment  of  debts, 
expenses,  etc.,  there  remained  of  the  proceeds  of  the  per- 
sonalty $1,979.98,  which  was  applied  ratably  in  payment  of 
the  legacies. 

In  1870  the  executors  commenced  an  action  for  a  construc- 
tion of  the  will.  Prior  to  that  time  A.  Hammond  Hicks  had 
assigned  his  legacy  to  one  Ferguson,  and  the  latter  had  assigned 
it  to  one  Duffany.  Ferguson  was  made  a  party  to  the  action, 
but  DufEany  was  not,  the  executors  having  no  knowledge  of 
the  assignment  to  him.  A  judgment  was  entered  in  that  action 
adjudging  the  legacies  to  the  two  sons  of  the  testator,  not  to 
be  chargeable  upon  the  residuary  real  estate.  After  the  entry 
of  that  judgment  Duffany  reassigned  the '  legacy  in  question 
to  Ferguson,  who  assigned  it  to  plaintifiE. 

TT.  jSI  Lamsmg  for  appellants.  Legacies  of  money  are  to 
be  paid  from  personal  property,  and  if  the  personal  estate 
is  insufBicient  therefor,  the  legacies  are  to  abate  unless  the  real 
estate  is  charged  with  their  payment.  {Hoyt  v.  Hoyt^  85  N. 
Y.  142;  Bevan  v.  Cooper,  72  id.  317;  TayUrr  v.  Dodd,  58  id. 
335 ;  Reynolds  v.  Reynold%,  16  id.  257 ;  Harris  v.  Fly^  7  Paige, 
421.)  The  usual  clause  devising  all  the  rest,  etc.,  of  the  testa- 
tor's real  and  personal  estate  not  before  devised  is  not  suffi- 
cient, nor  is  the  mere  direction  that  all  debts  and  legacies  be 
paid  to  show  an  intention  to  charge  the  legacy  upon  the  real 
estate.  {LupUm  v.  Luptony  2  Johns.  Oh.  614;  narrisY^Fly, 
7  Paige,  425 ;  ShuUers  v.  Johnson,  88  Barb.  80,  84 ;  Kedvny 
v.  Brown,  5  Ves.  359  ;  Myers  v.  Eddy,  47  Barb.  264;  Bab- . 
cock  v.  Stoddard,  3  T.  &  0.  207;  Bevan  v.  Cooper,  7 
Hun,  117,  121;  72  N.  Y.  325;  Ragan  v.  AUen,  id.  537; 
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Gallager's  Appeal^  48  Penn.  St.  123  ;  Gridley  v.  Andrewa^  8 
Conn.  1 ;  2  Jarman  [2d  ed.],  534 ;  ChreeviUe  v.  Brown^  7  H.  of 
L.  Gas.  688;  85  N.  T.  149;  ShvUers  v.  Johnson^  38  Barb.  84; 
Hoyt  V.  Eijyt,  85  N.  Y.  142,  151,  152.)  No  inference  can  be 
drawn  that  the  testator  intended  to  charge  his  real  estate  with 
the  payment  of  the  legacies,  from  the  fact  that  he  expected  the 
legacies  would  be  paid ;  nor  from  the  fact  that  he  designed  to 
have  his  sons  share  equally.  {Beva/n,  v.  Cooper^  72  N.  Y.  322, 
823.)  What  the  testator  did  after  the  making  of  the  will,  in 
changing  his  property  from  personal  to  real,  is  not  competent 
to  show  an  intent  to  charge  the  real  estate,  or  for  any  other 
purpose.  (1  Jarman  [5th  ed.],  422,  note  2 ;  Myers  v.  Eddy^ 
47  Barb.  246.)  Nor  can  the  fact  that  no  provision  was  made 
in  this  will  for  payment  of  debts  indicate  an  intent  to  charge  the 
real  estate.  {Taylor  y.Doddy  346,847.)  There  is  no  reason 
why  a  pecuniary  legacy  should  take  effect  sooner  than  a  devise 
of  lands.  {B&van  v.  Cooper,  7  Hun,  121 ;  72  N.  Y.  822,  323.) 
The  action  against  the  executors  was  barred  by  the  statute  after 
six  years.  (3  R.  8.  123,  §  9  [6th  ed.] ;  Am.  B:  Soc.  v.  Hela/rd, 
51  Barb.  576 ;  Smith  v.  Bemington,  42  id.  75 ;  Borst  v.  Cbry, 
15  N.  Y.  505;  2  Paige,  577;  2  Redf.  807;  8  Keyes,  872; 
Loder  v.  Hatfield,  71  N.  Y.  92.) 

W.  O.  Tracy  for  respondent.  When  legacies  are  bequeathed 
generally  and  ^'  all  the  rest  and  residue  of  the  estate  "  is  given 
in  one  mass,  the  legacies  are  a  charge  upon  the  residuary  real 
as  well  as  the  personal  estate,  unless  a  contrary  intention  is 
necessarily  to  be  inferred  from  other  parts  of  the  will.  {Hoyt 
V.  Eoyt,  S5  N.  Y.  142 ;  17  Hun,  183 ;  Bevan  v.  Cooper,  72  N.  Y. 
317 ;  Tracy  v.  Tracy,  15  Barb.  503.)  Where  the  real  and  per- 
sonal estate  of  the  testator  have  been  blended  in  one  fund,  and 
the  words  '*not  herein  effectually  disposed  of"  are  added  to 
the  usual  residuary  clause,  the  legacies  are  a  charge  upon  the 
real  estate.  {JIasseU  v.  HaseeU,  2  Dick.  527 ;  Day  v.  Day,  19 
N.  J.  Eq.  187 ;  Rafferty  v.  ClarTc,  1  Brad.  473 ;  Hoyt  v.  Hoyt, 
85  N.  Y.  146;  Can^roU  v.  Ea/rgram,  5  Irish  Eq.  127,^ 
series  1867.)  A  strong  presumption  that  the  testator  did 
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not  intend  to  charge  bis  real  estate  with  the  payment 
of  these  legacies  is  necessarily  to  be  inferred  from  the  fact  that 
'the  legatees  were  the  favorite  children' of  the  testator,  and  the 
residuary  devisee  a  complete  stranger  to  his  bounty.  (  Van- 
Winkle  V.  Houter,  2  Green's  Ch.  [N.  J.]  187 ;  Wardie  v. 
Salfpenni/y  2  P.  Wms.  153 ;  Myers  v.  Hidyy  47  Barb.  263 ; 
lAipton  V.  Luptouy  2  Johns.  Oh.  614 ;  Sevan  v.  Cooper^  72 
N.  Y.  317.)  The  prior  specific  devise  of  real  estate  in  this 
will  does  not  tend  to  show  that  the  testator  did  not  intend  to 
charge  the  real  estate.  {Myers  v.  Eddy^  47  Barb.  263 ;  Snow 
V.  Darlmgy  16  How.  [IT.  S.]  1 ;  Bevan  v..  Cooper^  72  N.  Y. 
325-6.)  When  a  legacy  is  directed  to  be  paid  by  the  person 
to  whom  the  real  estate  is  devised,  such  real  estate  is  charged 
with  the  payment  of  the  legacy.  And  the  rule  is  the  same 
when  the  legacy  is  directed  to  be  paid  by  the  executor  who 
is  also  the  devisee  of  the  real  estate.  {Brown  v.  Knappy  79 
K  Y.  136,  143 ;  Harris  v.  Fly,  7  Paige,  426.)  This  action  is 
not  barred  by  the  six  years'  statute  of  limitation.  {Jones  v. 
Hughes,  6  Exch.  223 ;  Clarh  v.  EiddeU,  11  S.  i&  R  313 ; 
Potion  V,  Walker,  1  Jacob  &  W.  189 ;  Elwood  v.  Diefendorf, 
5  Barb.  397 ;  Tole  v.  Hardy,  6  Cow.  333 ;  Kelsey  v.  Western, 
2  Oomst.  500, 508.)  The  judgment  recovered  by  the  defendants 
against  Samuel  Ferguson  and  others  in  the  suit  for  the  con- 
struction of  the  will  is  not  a  bar  to  this  action.  {Duff any  v. 
Ferguson,  66  N.  Y.  482 ;  Boerum  v.  SchencJc,  41  id.  183.) 
It  is  only  when  some  relief  is  sought  by  the  cesl/ai  que  trust 
against  the  trustees,  or  their  respective  rights  in  the  fund  are 
the  subject  of  contention,  that  they  are  the  proper  parties  to 
an  action  concerning  the  fund.  {Mead  v.  Mitchell,  5  Abb.  92 ; 
S.  C,  17  K  Y.  210;  Miller  v.  Fire  Ins.  Co.,  id.  609  ;  West- 
ern It.  B.  V.  Nolam,,  48  id.  613.) 

Miller,  J.  The  testator  by  his  wiU  bequeathed  to  his  son, 
A.  Hammond  Hicks,  the  undivided  half  of  certain  real  estate 
situate  in  Iowa,  and  also  a  legacy  of  $5,000,  payable  one  year 
after  his  decease.  The  other  son  he  gave  the  other  undivided 
half  of  the  real  estate  in  Iowa,  a  legacy  of  $2,000,  and  discharged 
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him  from  certain  debts.  Certain  other  legacies  are  made,  and 
then  the  testator  devised  and  bequeathed  all  the  rest,  residue 
and  remainder  of  his  estate,  both  real  and  personal,  ^^  not  herein 
effectually  disposed  of,  which  I  may  own  at  the  time  of  myde 
cease,  to  Charles  Stebbins,  Jr.,  of  Cazenovia,  in  trust "  *  * 
*  JP'irst.  For  the  support  of  his  father  during  his  life,  and 
Second.  Upon  the  death  of  his  father,  out  of  the  proceeds  of 
said  residuary  estate  to  pay  to  the  Oneida  Conference  Seminary 
the  sum  of  $15,000,  and  to  pay  the  balance  thereof  to  his  two 
sons,  share  and  share  alike.  He  also  authorized  the  said  trustee 
to  sell  and  dispose  of  the  property  devised  and  bequeathed  to 
him,  for  the  purposes  named  in  the  will. 

The  question  presented  is,  whether  under  a  proper  construc- 
tion of  the  will,  the  legacy  of  $6,000  to  testator's  son,  A.  Ham* 
mond  Hicks,  is  chargeable  upon  the  real  estate.  The  defendants 
claimed  the  legacy  in  question  is  not  made  chargeable  upon  the 
real  estate  by  the  terms  of  the  will,  and  they  rely  upon  certain 
authorities  which,  it  is  insisted,  control  the  construction  to  be 
placed  upon  the  will.  The  case  of  Lupton  v.  Lupton  (2  Johns. 
Ch.  614)  is  the  leading  authority  for  the  defendants  upon  the 
question  here  presented.  In  that  case  the  testator,  af  t«r  leav- 
ing to  his  widow  the  use  of  his  real  and  personal  property  dur- 
ing widowhood,  gave  certain  legacies  to  his  three  grandchil- 
dren ;  he  also  devised  certain  lands  to  said  three  grandchildren 
and  provided  for  their  education,  imtil  they  arrived  at  lawful 
age,  out  of  the  rents  and  profits  of  the  real  estate  devised  to 
them.  After  the  decease  or  marriage  of  his  widow  he  de- 
vised all  the  rest,  residue  and  remainder  of  his  estate  to  his 
three  children.  It  was  held  that  the  real  estate  could  not 
be  charged  with  the  payment  of  the  legacies.  The  decision 
was  placed  upon  the  ground  that  this  could  not  be  done 
unless  the  intention  of  the  testator  to  that  effect  was  expressly 
declared  or  clearly  to  be  inferred  from  the  language  of  the  will. 
In  that  case  the  residuary  devisees  were  the  children  of  the  tes- 
tator, and  the  legatees  were  his  grandchildren,  a  fact  which 
might,  and  no  doubt  did,  have  a  controlling  effect  upon  the 
mind  of  the  testator  and  upon  his  intention  not  to  make  the 
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real  estate  chargeable  with  the  legacies.  Considering  the 
devises  which  had  been  made  in  the  will,  the  provision  made 
therein  for  his  grandchildren  by  devise  of  real  estate,  and  all 
the  circumstances  surrounding  the  case,  it  is  not  unreasonable 
to  hold  that  the  testator  could. not  have  intended  to  make  the 
legacies  a  charge  upon  the  real  estate  disposed  of  in  the  residu- 
ary clause.  There  is  a  marked  distinction  between  that  case 
and  the  one  at  bar.  The  legatee  here  was  one  of  the  testator's 
sons,  and  the  devises  to  him  and  to  the  other  son  in  con- 
nection with  the  amount  of  the  legacy  to  eacli  and  the 
reason  given  for  fixing  the  same  evinces  an  intention  to  make 
both  equal.  This  could  not  be  effected  unless  their  legacies 
were  paid  in  full,  for  after  the  payment  of  the  $15,000  to  the 
seminary  a  larger  portion  of  the  legacy  in  question  would  re- 
main unpaid,  and,  in  this  way,  the  legatee  of  the  larger  amount 
would  receive  a  less  sum  than  his  brother  who,  in  fact,  had 
already  received  a  large  portion  of  his  legacy  by  reason  of  a 
discharge  from  the  debts  he  owed  the  testator.  This  clearly  could 
not  have  been  intended,  and  it  raises  the  presumption  that  the 
testator  designed  the  real  estate  should  be  made  chargeable 
with  the  payment  of  the  legacies.  The  language  employed  in 
the  will  in  question  is  far  stronger  than  in  the  case  of  Luptan 
V.  Lupton.  Aside  from  the  fact  that  the  legatees  here  are 
children,  instead  of  grandchildren,  as  in  Lupton  v.  Lupton. 
The  residuary  estate,  both  real  and  personal,  constitutes  a 
single  fund;  out  of  this  fund  the  legacy  of  $15,000  is  to  be 
paid,  and  the  remainder  to  be  divided  between  the  two  sons  to 
whom  previous  legacies  had  been  given.  To  carry  out  the 
purpose  of  this  trust  the  real  and  personal  property  are  placed 
upon  the  same  basis,  and  the  evident  intention  is  that  the 
trustee  shall  dispose  of  what  remains,  after  satisfying  all  prior 
bequests,  by  the  payment  of  the  $15,000,  if  there  is  sufficient 
for  that  purpose,  and  of  the  surplus,  if  any,  to  the  two  sons. 
The  presumption  is  that  the  testator  did  not  intend  to  give  a 
preference  to  an  object  of  charity  or  benevolence  over  the 
claims  of  his  own  children.  The  contest  here  is  between  a 
complete  stranger  and  his  own  son.     No  inference  is  to  be 
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drawn  in  favor  of  the  former,  except  what  necesflarily  and 
naturally  arises.  Every  intendment  is  in  favor  of  the  son  of 
the  testator ;  his  own  blood  and  kin  were  the  first  objects  of 
his  bounty,  and  it  is  to  be  presumed  that  the  legacies  to  them 
were  to  be  first  paid ;  any  other  conclusion  must  lead  to  the 
inevitable  inference  that  the  testator  intended  to  give  a  prefer- 
ence to  a  stranger  that  had  no  special  claim  upon  him,  over  his 
own  kindred  and  lawful '  heirs.  It  is  but  fair  to  assume  that 
such  was  not  his  intention.  The  differences  we  have  pointed 
out  between  the  case  of  Lupton  v.  Luptori  and  this  case  are 
of  sifch  a  marked  and  distinct  character  that  it  would  be  going 
very  far  to  hold  that  the  case  at  bar  should  be  controlled  by 
the  case  cited. 

A  number  of  cases  are  cited  by  the  appellants'  counsel  to 
sustain  the  doctrine  laid  down  in  Lupton  v.  Lupton,  but  with 
the  views  we  have  taken,  that  this  authority  is  not  controlling 
in  the  case  under  consideration,  we  do  not  deem  it  necessary 
to  examine  them  at  length.  Special  reliance,  however,  is 
placed  by  the  learned  counsel  for  the  appellants  upon  the  case 
of  Bevan  v.  Cooper  (72  N.  Y.  317).  It  is  there  laid  down  in 
the  opinion  that  ^^no  case  in  this  State  has  gone  so  far  in 
inferring  from  the  usual  residuary  clause  an  intent  to  charge 
legacies  upon  lands,  as  to  find  it  where  there  has  been  a 
prior  devise  of  specific  real  estate."  Even  if  this  be  the  case  it 
by  no  means  follows  that  cases  may  not  arise  where  the  inten- 
tion is  so  plain,  under  the  circumstances,  as  to  leave  no  question 
in  regard  to  the  same.  This,  we  think,  is  the  fact  in  the  case 
at  bar,  having  due  regard  to  the  provisions  of  the  will,  and 
their  proper  construction,  from  the  surrounding  circumstances. 
It  will  appear  upon  examination  that  the  cases  holding  that  a 
prior  devise  of  real  estates  satisfies  the  residuary  clause,  and 
repels  the  implication  of  a  purpose  to  charge  the  real  estate,  are 
those  in  which  the  residuary  clause  is  in  the  usual  form,  and 
have  no  application  where  the  residuary  clause  comprehends 
the  two  classes  of  property,  and  unites  them  together  as  one 
simple  fund.  In  Lupton  v.  Lupton  it  does  appear  that  there 
had  been  a  previous  devise  of  real  estate,  but  this  fact  is  not 
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referred  to  in  the  decision.  So  far  as  we  have  been  able  to 
ascertain  there  is  no  casein  this  State  adjudging  real  estate  not 
chargeable  with  the  payment  of  legacies,  solely  on  the  ground 
of  a  previous  devise.  Some  authorities  are  cited  from  other 
States,  but  we  do  not  deem  it  necessary  to  examine  them. 
The  case  of  Carroll  v.  Hargrave  (5  Irish  Eq.  123,  series  1870) 
holds  that  in  such  cases  legacies  may  be  charged  upon  the  real 
estate. 

We  think  that  neither  the  circumstances  surrounding  the  tes- 
tator, nor  the  terms  of  the  will,  indicate  an  intention  to 
exonerate  his  real  estate  from  the  payment  of  the  legacy  in 
question.  The  presumption  is  he  meant  the  legacy  to  be  paid ; 
that  he  did  not  intend  to  go  through  the  mere  form  of 
bequeathing  a  legacy  to  his  own  son  without  leaving  some- 
thing to  pay  it  with.  He  evidently  intended  the  legacy  should 
be  paid,  under  all  circumstances,  and  it  would  be  a  mockery 
and  an  absurdity  to  impute  to  the  testator  an  intention  that  the 
legacy  given  to  his  sou  should  not  be  paid  if  his  personal 
estate  was  insufficient  for  such  a  purpose.  The  will  was  made 
in  January,  1869.  At  that  time  the  testator  was  the  owner 
of  considerable  personal  property  which  he  had  inventoried 
the  December  previous  at  a  large  amount.  Had  he  kept  up 
this  amount  it  might  well  be  urged  that  it  was  his  intention 
the  legacies  should  be  paid  out  of  the  personal  estate  alone.  It 
appears,  however,  that  he  bought  some  real  estate,  upon  which 
he  paid  the  sum  of  $500,  and  owed  $3,500,  which  was  paid  by 
the  executors ;  that  he  also  built  a  house  on  his  land,  the  cost 
of  which  was  not  proved.  In  January  he  had  a  balance  in  the 
savings  bank  of  about  $8,000,  which  he  reduced  before  his 
death  the  following  August  to  about  $300,  and  he  left  debts  to 
the  amount  of  $6,775,  nearly  all  of  which  the  court  found  were 
incurred  after  the  execution  of  the  will,  and  it  is  manifest  that 
his  estimate  of  the  value  of  the  personal  property  was  very 
much  exaggerated,  the  executors  realizing  only  about  one-half 
his  inventory  amount  from  it,  leaving  after  the  payment  of 
debts  about  $2,000  to  pay  legacies  amounting  to  $10,000.  It 
is  evident  he  must  have  known  and  intended  that  his  personal 
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property  would  not  be  charged  alone  with  the  payment  of  the 
legacies.  The  reduction  of  his  personal  property  and  the  in- 
crease of  his  real  estate  evinces  that  he  must  have  regarded  the 
latter  as  chargeable  with  the  legacies.  In  the  face  of  these 
facts  it  is  not  to  be  assumed  that  the  testator  would  have  dis- 
posed of  his  pergonal  property  to  the  detriment  of  his  children 
and  for  the  benefit  of  the  seminary.  There  is  no  hypothesis 
upon  which  it  can  be  claimed  that  the  testator  intended  the 
legacy  of  $15,000  should  be  paid  before  the  legacy  in  question. 

A  point  is  made  that  this  action  is  barred  by  the  statute  of 
limitation.  As  the  action  is  an  equitable  one,  and  was  brought 
within  the  period  required  for  the  commencement  of  such 
suits,  we  think  there  is  no  force  in  this  objection.  The  subject 
is  fully  considered  in  the  opinion  of  the  General  Term, 
and  does  not  require  elaboration.  Nor  is  there  any  force  in 
the  objection  that  the  judgment  recovered  in  the  action  brought 
by  the  executors  for  the  construction  of  the  will  is  a  bar  to  this 
action .  Ferguson,  who  was  a  party  there,  was  not  at  that  time 
the  owner  of  the  legacy,  and  as  the  owner  was  not  a  party  he 
should  jiot  be  deprived  of  his  rights.  The  fact  that  the  execu- 
tors had  no  knowledge  of  the  assignment -does  not  alter  the 
case,  nor  did  the  failure  of  Ferguson  to  allege  that  fact  deprive 
the  owner  of  his  rights.  Even  although  Ferguson  subsequently 
took  an  assignment  of  the  legacy  from  Duffany,  as  he  was  not 
the  owner,  at  the  time,  the  judgment  could  not  affect  him. 
He  acquired  a  new  and  different  title  from  Duffany,  the 
owner,  and  the  judgment  did  not  reach  such  title,  or  in  any 
way  impair  its  validity,  and  Ferguson  had  the  perfect  right  to 
dispose  of  it  to  the  plaintiff,  and  the  plaintiff  acquired  a  good 
title  by  the  transfer  to  him. 

The  order  should  beaflSrmed  and  judgment  absolute  ordered 
for  the  plaintiff  on  the  stipulation,  with  costs. 

All  concur,  except  Easl,  J.,  dissenting,  Kugeb,  Ch.  J.,  and 
Andrews,  J.,  taking  no  part. 

Order  affirmed  and  judgment  accordingly. 
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The  People,  ex  rel.  William  H.  Woodb,  Appellant,  v.  Isaac 
W.  CjBissEr,  as  Comptroller,  etc.,  Respondent. 

The  legiBlatare  maj  provide  for  the  manner  in  which  the  result  of  an  elec- 
tion shall  be  determined  and  declared,  and  where  the  mode  is  so  provided, 
until  it  is  obeyed,  the  election  is  not  complete  and  the  candidate  not 
qualified  to  serve. 

At  the  general  election,  held  in  November,  1881,  M.  &  F.  were  candidates 
for  the  office  of  alderman  in  the  city  of  Troy.  Two  of  the  inspectors  of 
election  made  out  and  signed  a  statement  certifying  that  F.  had  received 
a  majority  of  the  votes  cast  The  other  two  inspectors  refused  to  sign 
the  same.  The  incomplete  statement  was  filed  in  the  office  of  the 
city  clerk,  and  F.  took  the  oath  of  office.  Held,  that  until  the  rights  of 
the  parties  were  tested  in  the  courts  and  the  result  settled,  the  election 
was  to  be  treated  as  a  failure  so  far  as  either  party  sought  to  found  a 
right  upon  it,  and  neither  could  claim  any  benefit  therefrom  ;  that  the  pro- 
vision  of  the  original  charter  of  the  city  of  Troy  (§  5,  chap.  131,  Laws  of 
1816),  providing  for  the  manner  of  electing  aldermen,  requiring  inspectors 
of  election  by  a  written  statement  to  certify  and  declare  the  result,  and 
file  their  certificate  in  the  office  of  the  city  clerk,  has  not  been  repealed 
or  modified  unless  the  general  election  law  was  applicable,  and  that 
makes  the  duties  of  inspector,  in  ascertaining  and  declaring  the  vote, 
even  more  specific ;  and  that  by  such  failure  to  elect,  a  vacancy  was 
created,     (g  6.  chap.*  101,  Laws  of  1855.) 

At  the  time  of  said  election,  M.  was  an  incumbent  of  the  office,  having  been 
elected  for  a  term  from  Mareh,  1881,  to  the  general  election  of  that  year, 
under  the  amendment  of  the  city  charter  of  1880  (§  7,  chap.  30,  Laws  of 
1880),  -which  changed  the  date  of  the  municipal  election  from  March  to 
the  day  of  the  general  election  in  November,  and  which  provided  for 
filling  the  short  terms  at  the  general  election  in  1880.  Held,  that  as  no 
successor  to  M.  was  "  duly  qualified.'*  he  held  over  under  the  provision 
of  the  city  charter  of  1870  (§  6,  title  6,  chap.  598,  Laws  of  1870),  declaring 
that  "  all  persons  elected  or  appointed  under  this  act  shall  continue  to 
hold  their  office  until  a  successor  is  duly  qualified  "  ;  that  said  provision 
applied  to  the  office  of  alderman ;  that  it  was  not  inconsistent  with  the 
provisions  of  the  amendatory  act  of  1880  in  reference  to  the  short  term; 
and  so  it  was  not  repealed  by  said  act. 

F.,  who  prior  to  the  general  election  in  November,  1881,  had  not  sought  to 
act  as  alderman,  on  the  night  before  that  election,  resigned  and  at  that 
election  fifty-five  votes  were  cast  for  him  for  alderman  "  to  fill  vacancy." 
No  public  notice  of  his  resignation,  or  of  any  vacancy  in  the  office,  or  of 
an  election  to  fill  such  vacancy  had  been  given,  nor  had  the  common  coun- 
cil directed  an  election  to  fill  a  vacancy.  At  a  special  meeting  of  the  com- 
mon council  held  a  week  after  the  election  under  call  of  the  mayor,  "  for 


1883.]  People,  ex  rel.  Woods,  v.  Crisset,  617 


Statement  of  case. 


the  purpose  of  canvaasing  the  votes  for  mayor  and  Hchool  commissioners/' 
D.  F.,  city  clerk,  read  the  resif^nation  of  F.  and  announced  the  votes  cast 
for  him  to  fill  vacancy.  The  president  declared  F.  to  be  elected,  and  en- 
titled to  qualify  and  take.his  seat ;  the  oath  of  office  was  administered 
and  filed,  and  F.,  against  the  remonstrances  of  some  of  the  board,  acted 
as  alderman.  Hdd,  that  the  sole  effect  of  the  resignation  was  upon  F. 
as  a  contestant,  and  was  an  abandonment  of  his  claim ;  that  the  only 
mode  of  filling  the  vacancy  was  by  order  of  the  common  council,  direct- 
ing an  election  and  determining  the  time  and  place  (^  8,  chap.  131,  Laws 
of  1816 ;  §  2,  chap.  293,  Laws  of  1854 ;  §  4,  chap.  101,  Laws  of  1855) ;  and 
that,  therefore,  F.  was  not  elected. 

People,  ex  rel,  Davies,  v.  GoioUs  (13  N.  Y.  350),  distinguished. 

Immediately  after  the  adjournment  of  said  meeting  of  the  common  council, 
the  new  mayor,  by  order  in  writing,  suspended  D.  F.  from  office,  and 
then  nominated  and  appointed  O'B.  city  clerk  pro  tern, ;  by  him  the  roll  of 
new  members  was  called  ;  six  old  and  seven  newly -elected  members 
answered  to  their  names.  The  seven  took  the  oath  of  office  before  O'B., 
who  was  a  notary  public,  and  filed  their  oaths  in  the  office  of  the  city 
clerk,  and  thereupon  the  thirteen,  with  M.,  fourteen  constituting  a 
quorum,  proceeded  to  act  as  a  board.  K.  was  nominated  and  confirmed 
as  city  clerk.  HM,  that  the  meeting  was  lawful  and  lawfully  constituted; 
that  the  action  of  the  seven  new  aldermen,  even  if  they  did  not  legally 
take  the  oath  of  office,  was  valid  ;  also  that  while  the  suspension  of  D. 
F.  did  not  amount  to  a  removal,  the  nomination  or  confirmation  of  K.  had 
that  effect ;  that  the  city  clerk,  having  no  fixed  term  of  service,  could  be 
removed  at  pleasure  by  the  proper  appointment  of  a  successor. 

The  common  council  so  constituted  proceeded  to  elect  two  police  commis- 
sioners ;  it  was  resolved  that  they  be  elected  at  one  time  and  by  one 
ballot,  each  voting  for  but  one.  Eight  voted  for  M. ;  six  for  C.  By  the 
rules  of  the  common  council,  the  assembly  rules  &b  laid  down  in  Cros- 
well's  Manual  are  made  controlling.  HM,  that  conceding  the  provision  of 
the  charter  of  1880,  confining  the  vote  of  each  alderman  in  the  election 
of  police  commissioners  to  one  of  the  two  to  be  chosen  for  the  same 
term,  to  be  unconstitutional,  it  imposed  no  restraint  and  the  aldermen 
must  be  deemed  to  have  voluntarily  voted  as  they  did,  and  the  failure  to 
exercise  their  full  rights  did  not  affect  the  vote  actually  given  ;  that  as 
under  the  assembly  rules,  a  quorum  being  had,  a  majority  of  all  present 
voting  for  the  specific  office,  was  sufficient  to  elect,  there  being  a  quorum 
present,  and  the  officer  chosen  in  each  case  having  received  not  only  a 
majority  of  those  voting  to  fill  that  office,  but  all  of  those  so  voting  was 
legally  elected. 

The  provision  of  said  act  of  1880  (§  10),  requiring  that  "  the  compensation 
or  salary  of  any  officer  shall  be  fixed  before  his  appointQient,"  does  not 
require  the  salary  to  be  fixed  before  every  new  appointment ;  when  once 
properly  attached  to  the  office  it  is  sufficient. 

The  power  given  by  said  act  (§  3)  to    the    mayor,   to  suspend  any  ap- 
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pointed  officer  for  misconduct  or  neglect,  was  simply  incident  to  and  de- 
pended upon  the  power  of  removal  given  to  the  common  council,  and  waa 
repealed,  as  to  police  commissioners,  by  the  provision  bf  the  amendatory 
act  of  1881  (§  1,  chap.  76,  Laws  of  1881),  which  gives  to  the  Supreme 
Court  exclusive  jurisdiction  and  power  to  remove  them. 

The  said  act  of  1881  is  not  repugnant  to  the  constitutional  provision  re- 
quiring (Art.  8,  §  16)  a  local  bill  to  embrace  but  one  subject,  and  that  to 
be  expressed  in  the  title. 

Where,  therefore,  a  warrant  for  supplies  was  drawn  by  M.  &  C.  and  by  H., 
a  duly  appointed  commissioner,  but  who  had  been  suspended  by  the 
mayor  after  the  going  into  effect  of  the  act  of  1881,  as  three  of  the  four 
police  commissioners  of  said  city,  and  was  presented  to  defendant,  aa 
comptroller,  to  be  countersigned,  which  was  necessary  before  payment 
could  be  demanded,  held^  that  the  signers  of  the  warrant  were  lawfully 
police  commissioners ;  and  that  a  peremptory  mandamtu  was  proper,  re- 
quiring the  comptroller  to  countersign  said  warrant. 

(Argued  February  9,  1883  ;  decided  March  16,  1888.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  made  December  16, 
1882,  which  affirmed  an  order  of  Special  Term  denying  an  ap- 
plication on  the  part  of  the  relator  for  a  peremptory  mandamus 
to  compel  defendant  as  comptroller  of  the  city  of  Troy  to 
countersign  a  warrant  drawn  by  John  Magill,  S.  A.  Craig 
and  Elisha  W.  Hydorn,  as  police  commissionerB  of  said  city,  in 
favor  of  relator,  for  supplies  purchased  by  and  furnished  to  the 
board  of  police  commissioners. 

The  facts  so  far  as  material  are  stated  in  the  opinion. 

Benjamin  H.  HaU  and  Samud  Hand  for  appellants.  The 
certificates  were  entire  nullities  as  signed  but  by  half  of  the 
inspectors  in  each  district,  and  dissented  from  by  the  other 
half.  (McCrary  on  Elections,  §  274 ;  Perry  v.  WhUaker,  71 
N.  C.  475.)  The  election  is  not  complete  until  the  result  has 
been  declared  and  certified  by  the  proper  inspectors.  (People^ 
exrd.  Cordisa,  v.  North,  72  N.  Y.  124,  128,  129;  McCrary 
on  Elections,  §§  215,  374 ;  Barnes  y.  Adams,  2  Bartlett,  771 ; 
Laws  of  1855,  chap.  513,  §  3.)  In  the  absence  of  any  return 
or  canvass  showing  the  result  of  the  election,  and  until  by  that 
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or  some  judgment  of  the  court  some  one  is  put  in  a  position 
to  qualify  and  has  done  so,  the  f onner  incumbent  must  hold 
over  even  where  there  is  no  doubt  about  the  actual  result. 
{PeopU  V.  JVoHh,  72  N.  Y.  124,  128,  129 ;  1  R.  S.  117,  §  9.) 
Repeal  of  a  statute  by  implication  will  never  be  presumed. 
{Bowen  v.  LeasSy  5  Hill,  221 ;  WaUdce  v.  Basaett^  41  Barb. 
92;  Williams  v.  Potter^  2  id.  311;  Sedgwick  on  Statutory 
Const.  127j  128.)  An  election  to  fill  a  vacancy  must  be  ordered 
by  the  common  council.  {Secord  v.  Fautoh^  44  Mich.  89 ; 
FosUr  V.  Scarfs  15  Ohio,  532 ;  Real  v.  Ray^  17  Ind.  554 ; 
People  V.  PoU^,  6  Gal.  26 ;  McCrary  on  Elections,  §§  135, 
136,  137  ;  Laws  of  1854.  chap.  293,  §  2 ;  Laws  of  1855,  chap. 
101,  §  4  ;  People  v.  Peck^  11  Wend.  64;  Rex  v.  Gaborian^  11 
East,  77.)  The  original  order  of  suspension  in  May,  1881,  was 
absolutely  void  for  want  of  jurisdiction.  (Laws  of  1870,  chap. 
520 ;  id.,  chap.  598,  title  2,  §  2  ;  Laws  of  1880,  chap.  30  ;  id., 
chap.  328,  p.  476  ;  Laws  of  1881,  chap.  76,  §  6.)  The  term  of 
office  of  the  four  commissioners  (if  any)  appointed  under  chap- 
ter 30,  Laws  of  '1880,  was  not  declared  by  law,  and  was  con- 
sequently during  the  pleasure  of  the  common  council.  (Con- 
stitution, art.  10,  §  3.)  As  the  two  acts  cannot  exist  together, 
hence,  upon  well-established  principle,  the  latter  repeals 
the  former  beyond  all  doubt  or  question  so  far  as  the  trial  by 
the  common  council  is  (joncemed.  {People  v.  BrooTclyn^ 
69  N.  T.  605 ;  Dean  of  Ely  v.  BUsa,  5  Beav.  582  ;  NarriH 
V.  Crocker^  13  How.  [TJ.  S.]  429 ;  Mongeon  v.  People^  55  N.  T. 
613,  616  ;  People  v.  Van  Norty  64  Barb.  205  ;  Heckmann  v. 
Pinney,  81  N.  Y.  215 ;  PraU  v.  Munson,  84  id.  588.)  The  sus- 
pension attempted  by  the  mayor  cannot  exist  consistently  with 
removal  by  the  Supreme  Court.  (1  Laws  of  1880,  p.  119; 
People  V.  Brooklyn,  69  N.  Y.  605 ;  Heckma/n/n  v.  Pin- 
ney,  81  id.  215 ;  Pratt  v.  Munson,  84  id.  588 ;  Dexter 
P.  R.  Co,  V.  Aden,  16  Barb.  15 ;  People  v.  Yan  Nort, 
64  id.  205.)  There  is  nothing  in  the  objection  that  chap- 
ter 76  of  Laws  of  1881  is  unconstitutional  on  account  of  de- 
fect in  its  title.  {People  v.  Briggs,  50  N".  Y.  533  ;  In  re  Mayer^ 
id.  504 ;  In  re  Met.  Oas  L.  Co.^  85  id.  526,  529 ;  Kerrigam,  v. 
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Force,  68  id.  384 ;  PeopU  v.  Banks,  67  id.  568,  571.)  The  only 
way  to  questioa  the  acts  of  the  police  commissioners,  on  the 
ground  of  unconstitutionality  of  the  Troy  police  law,  is 
by  a  quo  warranto  by  the  attorney-general.  It  cannot  be 
done  by  the  defendant  or  other  person  collaterally. 
{MoU  V.  Connolly y  50  Barb.  516 ;  Dew^curest  v.  Wickham, 
63  N.  Y.  323;  People,  ex  rd,  Dolan,  v.  Lane,  55  id. 
217;  People  v.  White,  4  Wend.  400;  People  v.  Stevens, 
5  Hill,  616 ;  People,  ex  rd.  Watkins,  v.  Perley,  80  N.  Y. 
624.)  The  court  will  never  declare  a  law  unconstitutional,  un- 
less unavoidably  forced  thereto  by  some  provision  of  the  Con- 
stitution clearly  and  unmistakably  prohibiting  or  restricting  the 
thing  sought  to  be  done.  {People  v.  Cmnstock,  78  N.  Y.  365  ; 
In  re  OUbert  R,  Qo.,  70  id.  371 ;  People  v.  Albertson,  55  id. 
54  ;  People  v.  Pvnchney,  32  id.  377.  The  authorities  of  a  city 
are  the  aldermen  thereof.  {Purdy  v.  People,  4  Hill,  3&4,  387, 
409.)  There  is  nothing  in  the  objection  that  the  new  police 
commissioners,  Craig  and  Magill,  were  not  such,  because  their 
oaths  were  not  filed  with  the  proper  clerk.  (  Weeks  v.  EUis^ 
2  Barb.  324 ;  Greenleaf  v.  Low,  4  Denio,  160  ;  People  v.  Cook, 

4  Seld.  64,  84 ;  People  v.  McMannus,  34  Barb.  620  ;  Foot 
V.  Stiles,  57  K  Y.  401 ;  Cronin  v.  Bandy,  16  Hun,  520 ; 
Laws  of  1880,  diap.  30,  §  3,  p.  119  ;  People  v.  Fitzsimmons, 
68  N.  Y.  514.)  However  defective  the  oath,  or  indeed 
if  there  was  a  failure  to  take  the  oath  at  all,  nevertheless  the 
new  aldermen  are  vested  with  the  office,  and  by  the  language  of 
the  statute  (1  B.  S.  121,  §  31),  the  failure  to  take  and  subscribe 
the  oath  of  office  is  only  a  ground  of  forfeiture  and  punish- 
ment. In  such  a  case  the  officer  holds  until  proceedings 
are  taken  by  quo  warranto  to  forfeit  his  office.  {In  re  Kendall, 
85  N.  Y.  302  ;  Foot  v.  Stiles,  57  id.  401 ;  Weeks  v.  EUis,  2 
Barb.  324 ;  People  v.  Hopson,  1  Den.  574 ;  Hanilin  v.  Ding- 
ma/n,  5  Lans.  61 ;  Mayor  v.  Tiicker,  1  Daly,  107.)  City  clerks 
may  take  the  oaths  of  officers  embraced   in  section  22,  chapter 

5  of  1  R.  S.  119.  {People  v.  StoweU,  9  Abb.  N.  C.  456.)  The 
method  of  appointing  the  police  commissioners  provided  by 
the  act  of  1881  (Chap.  362),  is  in  conformity  to  the  Constitution, 
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and  the  new  aldermen  are  to  be  held  as  aldermen  dejure  as  well 
as  defdotOy  by  all  the  world  until  a  forfeiture  is  enforced  by 
the  intervention  of  the  State.  (57  N.  T.  403 ;  85  id.  305  ^ 
Laws  of  1872,  chap.  2,  §  25,  p.  10  ;  id.,  chap.  143,  §  3,  p.  370 ; 
Laws  of  1876,  chap.  30,  §  3,  p.  21 ;  Laws  of  1870,  chap.  77, 
§  4,  p.  77  ;  Laws  of  1867,  chap.  197,  §  1,  p.  299 ;  Laws  of  1870, 
chap.  519,  §  3,  p.  1167 ;  Laws  of  1874,  chap.  315,  §  22,  p.  372 ; 
Laws  of  1869,  chap.  194,  §  2,  p.  350  ;  Laws  of  1876,  chap.  367, 
§  14,  p.  346;  Laws  of  1877,  chap.  127,  §  1,  p.  129 ;  id.,  chap. 
79,  §  2,  p.  83 ;  Laws  of  1866,  chap.  444,  §  4,  p.  987  ;  Laws  of 
1869,  chap.  17,  §  2,  p.  30  ;  Laws  of  1870,  chap.  519,  §  3,  p. 
1167;  Laws  of  1872,  chap.  2,  §  3,  p.  6 ;  id.,  chap.  186,  §  3,  p. 
519  ;  Laws  of  1873,  chap.  335,  §  4,  p.  484 ;  Laws  of  1874,  chap. 
515,  §  1,  p.  704;  id.,  chap.  542,  §  1,  p.  729  ;  Laws  of  1877, 
chap.  79,  §  2,  p.  83 ;  Laws  of  1879,  chap.  46,  §  1,  p.  43  ;  Laws 
of  1870,  chap.  255,  §  2,  p.  571.) 

jff.  A.  Parmenter  amd  Eaek  Cowen  for  respondent.  The 
provision  in  section  4  of  chapter  328  of  the  Laws  of  1880, 
limiting  and  prescribing  the  manner  of  voting  by  the  common 
council  when  electing  police  commissioners,  is  unconstitutional. 
(  Wentzler  v.  People^  58  N.  Y.  529  ;  People  v.  Pinckney^  32 
id.  382 ;  People  v.  AUberison^  55  id.  387 ;  People  v.  Raymond^ 
27  id.  428  ;  Menge%  v.  City  of  Albany,  56  id.  374;  69  id.  86.) 
The  people  could  vrithout  any  notice  elect  an  alderman  to  fill 
the  vacancy,  and  they  did  so,  for  by  the  returns  signed  by  all 
the  inspectors  of  election,  Fleming  received  fifty-five  votes 
to  fill  the  vacancy  occasioned  by  his  own  resignation. 
{People,  ex  rd.  Dams,  v.  Cowles,  13  N.  Y.  350 ;  R.  S., 
§  22,  art.  8  of  chap.  5  of  part  1.)  O'Brien,  the  newly-ap- 
pointed clerk,  could  not  administer  an  oath  of  office 
as  notary  public.  (R.  S.,  chap.  5,  part  1  ;  id.,  title  6  of 
chap.  5,  §  2  of  art.  1 ;  Laws  of  1880,  chap.  332,  §  3.)  Hydom's 
suspension  could  not  be  inquired  into  collaterally.  (Dillon  on 
Municipal  Corporations,  §  201.)  Chapter  76,  Laws  of  1881,  is 
void,  because  in  contravention  of  section  16  of  article  3  of  the 
Constitution,  which  provides  that  a  local  bill  shall  contain  but 
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one  subject,  and  that  sabject  shall  be  expressed  in  its  title. 
{People  V.  HiUsy  35  N.  T.  449  ;  People  v.  Commra.  of  High- 
way8y  53  Barb.  70 ;  People  v.  AUen^  42  N.  Y;  404.)  It  is  not 
suiBcient  that  a  bill  express  a  subject  in  its  title,  it  must  truth- 
fully express  the  real  subject.  {People  v.  AUerij  42  N.  Y. 
404 ;  Gaskin  v.  Meek^  id.  186.) 

FiNOH,  J.  Out  of  the  special  legislation  relating  to  the 
city  of  Troy  have  arisen  very  serious  complications,  which  we 
are  asked  to  remove  by  determining  the  legal  questions  in- 
volved. These  respect  the  oflScial  right  and  authority  of  some 
of  the  persons  who  are  acting  as  police  commissioners  of  the 
city,  and  a  challenge  of  their  title  to  that  office.  Two  of 
them,  Magill  and  Craig,  claim  to  have  been  appointed  by  the 
common  council,  under  the  provisions  of  chapter  328  of  the 
Laws  of  1880,  which  act  the  respondent  asserts  to  be  uncon- 
stitutional, and  so  raises  the  first  question  which  has  b^en 
argued  before  us.  We  ought  not  to  decide  it.  It  has  a  pos- 
sible importance  beyond  the  issues  here  involved.  It  touches 
the  question  of  minority  representation  upon  which  has  been 
founded  very  much  of  legislation,  and  about  which  there  is 
room  for  difference  and  debate.  It  respects  also  the  power  of 
the  legislature  to  put  restraint  upon  the  action  of  city  authori- 
ties, and  to  guide  and  limit  their  modes  of  procedure.  We  do 
not  at  all  mean  to  intimate  or  suggest  a  doubt ;  but  to  follow 
a  rule  long  and  wisely  adopted  by  the  courts,  not  to  decide  a 
constitutional  question  unless  directly  involved  in  the  deter- 
mination of  the  case  presented,  nor  without  clear  and  apparent 
necessity  for  so  doing.  In  the  present  case  its  determination 
is  not  essential  to  the  decision,  nor  even  to  the  general  pur- 
poses for  which  this  litigation  was  instituted.  Passing  by  the 
obvious  suggestion  that  the  assailed  commissioners  were  offi- 
cers defcbctOy  and  waiving  its  consideration,  out  of  deference 
to  the  imperiled  peace  of  a  disturbed  city,  and  the  pressing 
need  of  settling  the  questions  of  official  right,  there  is  a  further 
reason  why  the  constitutional  inquiry  is  not  here.  The  ground 
alleged  as  working  a  violation  of  the  fundamental  law  is,  that 
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the  legislature  not  oaly  designated  the  common  council  as  the 
authorit;)r  to  appoint  police  commissioners,  which  was  so  far 
a  lawful  enactment,  but  proceeded  to  dictate  to  such  common 
coiincil  the  mode  of  making  the  appointment ;  and  thus,  by 
confining  the  vote  of  each  alderman  to  one  out  of  the  two  to 
be  chosen  for  the  same  term,  made  it  possible  for  less  than  a 
majority  of  the  quorum  to  elect  one  of  the  commissioners. 
But,  if  we  assume  this  provision  to  be  unconstitutional,  it  was 
a  nullity.  We  are  not  at  liberty  to  say  that  the  common  coun- 
cil did  not  know  it.  They  are  presumed  to  have  known  the 
law,  and  had  an  official  legal  adviser  entirely  competent  for 
their  instruction.  They  must  be  held  then  to  have  voted  with- 
out restraint.  We  cannot  say  that  an  unconstitutional  law,  if 
indeed  it  be  such,  put  them  under  compulsion.  A  nullity, 
known  to  be  such,  cannot  compel.  The  aldermen  chose  to 
vote,  therefore,  as  they  did  vote ;  and  the  question  comes  down 
to  this,  as  the  learned  counsel  for  the  respondent  very  frankly 
concede,  viz :  whether,  if  the  act  of  1880  had  not  been  in  ex- 
istence, and  the  aldermen  had  done  exactly  what  they  did  do, 
the  result  would  have  been  a  legal  election  of  Magill  and  Craig. 
Let  us  see.  Two  officers  were  to  be  chosen  and  two  offices  to 
be  filled,  and  this  the  board  determined  to  do  at  the  same  time 
and  upon  one  ballot.  Eight  members  voted  on  the  question 
of  electing  an  incumbent  for  one  of  the  offices,  and  six  on  the 
question  of  filling  the  other.  In  each  case  the  officer  chosen 
had  not  only  a  majority  of  those  voting  to  fill  that  office,  but 
all  of  those  so  voting.  Magill  received  eight  votes  which  was  a 
majority  of  the  quorum,  and  would  have  been  elected  even  if 
the  other  six  had  voted  against  him.  We  may  thus  confine  our 
attention  to  Craig.  He  received  six  votes.  These,  however, 
were  all  the  votes  cast  for  his  separate  office.  A  quorum  being 
had,  a  majority  of  all  present  and  voting  for  the  specific  office 
was  sufficient  to  elect.  Such  is  the  rule  in  the  assembly,  upon 
an  election  of  speaker,  as  laid  down  in  Croswell's  Manual; 
and  that  authority  is  made  controlling  on  the  common  council 
by  its  own  rules.  (Rule  49.)  While  only  six  voted  upon  the 
question  of  filling  Craig's  office,  the  board  might  have  required 
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the  whole  fourteen  to  have  so  voted.  (JRule  24.)  ^ot  having 
done  so,  the  eight  who  did  not  vote  must  be  deemed  .to  have 
been  excused.  The  board  then  put  their  own  construction 
upon  the  eflEect  of  their  own  voting.  They  declared  Magill 
and  Craig  elected,  and  nobody  dissented.  Not  only  that,  but 
they  had  done  precisely  the  same  thing  before.  In  a  full  board, 
in  November,  1880,  Magill  and  Hydorn  were  edch  chosen  by 
nine  votes,  being  less  than  a  majority  of  the  quorum  present. 
Both  were  declared  elected,  their  title  to  their  offices  recog- 
nized, and  Hydorn  suspended  by  Mayor  Murphy,  and  sought  to 
bo  removed.  Each  alderman  who  was  content  to  vote  for  one 
commissioner  might  have  voted  for  two,  and  that  would  have 
raised  the  constitutional  question.  But  they  chose  not  to  do 
so,  and  Magill  and  Craig  were  elected.  {The  JPeople,  ex  rel,  Wat- 
kins,  V.  Perleyy  80  N.  Y.  624.)  The  fault  of  the  argument  to  the 
contrary  is  that  it  treats  the  sum  of  the  votes  cast  for  the  two 
separate  offices  as  identical  with  the  number  of  those  voting  for 
each.  That  will  not  do.  Fourteen  did  not  vote  to  fill  the  office 
for  which  Craig  was  a  candidate,  but  only  six,  and  the  rest  were 
excused.  For  these  reasons  we  think  the  constitutional  ques- 
tion is  not  here  for  decision,  and  so  far  as  that  objection  is 
concerned,  the  right  of  Magill  and  Craig  to  act  as  commission- 
ers cannot  be  successfully  assailed. 

The  next  attack  upon  their  title  comes  from  a  diflfereot  di- 
rection. It  is  claimed  that  the  common  council  never  ap^ 
pointed  them  at  all,  and  the  facts  from  which  this  contention 
springs  are  somewhat  singular  and  quite  unusual.  At  the  date 
of  the  appointment  the  common  council  of  Troy  was  in  frag 
ments ;  and  each  of  the  pieces  claimed  to  be  itself  the  true 
board  and  the  genuine  authority,  and  denied  regularity  to  its 
adversary.  A  full  board  consisted  of  twenty-six  members,  and 
it  required  fourteen  to  constitute  a  quorum.  Such  a  quorum 
was  present  on  the  14th  day  of  November,  1882,  when  Craig 
was  chosen  police  commissioner,  if  Morrissey,  who  constituted 
one  of  the  quorum,  and  acted  and  was  recognized  by  his  asso- 
ciates, was  legally  an  alderman  and  a  lawful  member  of  the 
board.  It  is  asserted  that  he  was  not,  and  on  the  following 
state  of  facts. 
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Morrissey  was  elected  in  March  of  1879  for  a  regular  term 
of  two  years,  expiring  in  March  of  1881.  During  such  term, 
by  an  amendment  of  the  city  charter,  the  date  of  the 
usual  municipal  election  was  changed  from  March  to  No- 
vember, and  to  the  general  election  held  in  the  latter 
month.  (Laws  of  1880,  chap.  30.)  From  the  close  of  Mor- 
rissey's  term  in  March  of  1881,  to  the  general  election  in  No- 
vember of  that  year,  the  change  thus  made  involved  a  fragment 
of  a  term  for  which  special  provision  was  necessary ;  and  which 
was  supplied  by  the  further  enactment  that  such  short  and  in- 
tervening term  should  be  filled  at  the  general  election  in  1880. 
At  that  time  Morrissey  was  again  elected  for  the  short  term, 
and  became  his  own  successor  at  the  close  of  his  full  term,  for 
a  further  period  ending  with  the  Tuesday  succeeding  the  second 
Monday  in  November,  1881.  Just  before  that  date,  and  while 
still  an  alderman,  he  was  again  a  candidate  for  the  same  office, 
with  one  Fleming  for  his  competitor.  What  was  the  real 
result  of  the  struggle  between  the  two  we  do  not  and  cannot 
know.  At  the  close  of  the  election,  and  the  completion  of  the 
count,  two  out  of  the  four  inspectors  refused  to  certify  that 
Fleming  had  received  a  majority  of  the  votes  cast,  upon  the 
ground  that  ballots  for  him  had  been  fraudulently  placed  in 
the  box  by  unauthorized  persons,  and  that  the  statement  of  his 
vote  prepared  by  the  other  inspectors  was  not  true.  It  is  said 
on  one  side,  but  denied  on  the  other,  that  the  apparent  result 
was  announced  at  the  close  of  the  canvass.  On  that  subject  the 
language  of  the  affidavit  which  furnishes  for  us  the  facts  is  some- 
what ambiguous.  The  language  is  that  '*  after  the  result  had 
been  made  known  by  the  canvassers  "  the  statement  was  pre- 
pared which  two  of  the  inspectors  refused  to  sign.  How  it 
was  "  made  known,"  or  to  whom,  we  are  not  told.  Certainly 
it  falls  short  of  establishing  a  public  proclamation  of  the  vote 
by  the  chairman  of  the  board,  and  it  is  quite  certain  that  the 
dissenting  inspectors  could  not  have  concurred  in  what  they 
declared  to  be  a  falsehood.  The  incomplete  statements,  signed 
by  half  only  of  the  inspectors,  were  filed  in  the  office  of  the 
city  clerk ;  Fleming  took  and  filed  the  oath  of  office  on  the 
SiCKBLs  —  Vol  .  XLVL        79 
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15th  of  November,  1881,  and  at  once  instituted  prooeedings  to 
compel  the  dissenting  inspectors  to  sign  the  certificate  of  hia 
election.  That  legal  proceeding  appears  to  have  been  aban- 
doned, and  the  certificate  was  never  signed  by  the  inspectors 
who  refused.  At  the  annual  meeting  of  the  common  council 
immediately  following  the  election,  and  held  on  the  15th  day 
of  November,  1881,  neither  Morrissey  nor  Fleming  appeared, 
and,  during  the  whole  of  the  year  succeeding,  the  latter  did  not 
participate  in  any  meeting  of  the  common  council ;  while  in 
three  meetings  held  in  1881,  the  regularity  of  which  is  ques- 
tioned, Morrissey  took  part,  but  abstained  from  attendance  in 
the  following  year  down  to  the  date  of  the  general  election. 
.  At  this  point  it  appears  needful  to  determine  who  was  law- 
fully the  alderman  of  the  seventh  ward,  entitled  to  occupy  the 
seat  for  which  Morrissey  and  Fleming  contested,  during  the 
year  succeeding  the  election  of  November,  1881.  "We  cannot  say 
that  either  was  elected.  It  is  argued  that  one  must  have  been. 
That  does  not  follow.  A  canvass  in  which  all  or  a  majority 
of  the  inspectors  concurred,  or  an  investigation  by  a  court  of 
justice  in  which  the  vote  actually  and  honestly  cast  was  cor- 
rectly counted  might  have  resulted  in  a  tie.  While  that  is  not 
probable,  it  is  certainly  possible.  We  cannot  know.  We  have  no 
legal  evidence  before  us  from  which  we  can  give  the  seat  to  either 
by  virtue  of  the  election.  Either  one,  by  proper  pursuit  of  his 
legal  remedy,  might  have  solved  the  problem,  but  neither  did 
so,  and  as  the  case  stands,  upon  the  facts,  we  must  deny  to  both 
alike  any  benefit  from  an  election  tlie  result  of  which  we  can- 
not correctly  and  lawfully  know.  It  is  not  possible  for  us  to 
avoid  this  conclusion.  The  votes  are  not  here  for  us  to  count ; 
the  authority  appointed  by  law  has  not  acted,  has  certified 
nothing,  and  stands  equally  divided,  and  asserting  contrary'  re- 
sults, both  of  which  cannot  be  true ;  and  neither  party  has 
chosen  to  test  his  right  in  the  courts  and  settle  the  result.  For 
us  nothing  is  possible,  except  to  treat  the  election  as  a  failure 
so  far  as  either  party  seeks  to  found  a  right  upon  it,  and  deny 
to  either  any  resultant  benefit  from  that  source.  That  being 
so,  it  follows,  that  Morrissey,  who  was  the  alderman  when  this 
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undetermined  action  took  place,  continued  to  be  such  under 
the  charter  provisions  which  permit  an  oflScer  whose  term  has 
expired  to  hold  over,  unless  there  is  force  in  the  argument  of 
the  respondent  founded  upon  the  language  of  such  provision, 
and  the  peculiar  character  of  the  short  or  fragmentary  term. 
The  charter  provides  (Laws  of  1870,  title  6,  §  6),  that  "  all 
persons  elected  or  appointed  under  this  act  shall  continue  to 
hold  their  oflSce  until  a  successor  is  duly  qualified,  unless  sus- 
pended or  removed."  No  successor  to  Morrissey  was  duly 
qualified :  {People,  ex  rel.  Conlisa,  v.  North,  72  N.  Y.  124.)  at 
least  daring  the  year  of  which  we  are  now  speaking.  The  case 
cited  arose  under  the  provisions  of  the  charter  of  Cohoes,  which 
are  different  from  and  more  specific  than  those  of  the  charter  of 
Troy,  but  the  same  principle  governs  both  cases.  That  is,  that  the 
legislature  can  provide  for  the  manner  in  which  the  result  of  an 
election  shall  be  determined  aild  declared,  and  their  enactment  is 
binding ;  that  the  power  to  declare  the  result  must  be  lodged 
somewhere,  and  that  where  the  mode  of  so  doing  is  commanded, 
until  it  is  obeyed  and  such  acts  are  done,  the  election  is  not 
complete  and  the  candidate  not  qualified  to  serve.  By  the 
original  charter  of  the  city  of  Troy  (Laws  of  .1816,  chap.  131, 
§  5),  the  manner  of  electing  aldermen  is  provided,  and  upon 
the  canvass  of  votes,  the  inspectors  are  required,  by  a  written 
statement,  to  certify  and  declare  the  result,  and  file  their  cer- 
tificate in  the  ofiice  of  the  city  clerk.  That  provision  has  not 
been  repealed  or  modified,  so  far  as  we  have  been  able  to  ascer- 
tain, unless  the  general  election  law  applies  to  charter  oflScers 
voted  for  at  a  general  election,  and  that  makes  the  duty  of  the 
inspectors  even  more  specific.  So  that,  in  the  present  case,  the 
duty  of  ascertaining  and  declaring  the  result  was  lodged  with  the 
inspectors,  and  the  mode  of  their  action  prescribed  by  law.  Fol- 
lowing the  doctrine  of  the  case  cited,  we  must  hold  that  until  the 
ofiBcers  appointed  by  law  to  determine  the  question  did  so  law- 
fully determine  it,  or  the  judgment  of  a  competent  court  had 
decreed  the  result,  Fleming  was  not  qualified  to  serve,  and  so 
Morrissey,  during  the  year  in  question,  had  no  successor  "  duly 
qualified,"  and  himself  held  over  pursuant  to  the  statute,  unless 
some  or  all  of  three  remaining  objections  are  found  to  be  valid. 
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It  is  said  the  charter  of  1870,  permitting  old  officers  to  hold 
over,  applies  only,  by  its  express  terms,  to  officers  elected  or 
appointed  under  that  act,  and  that  the  aldermen  were  not  such. 
The  criticism  seems  to  us  quite  technical,  and  without  any  sub- 
stantial merit,  and  if  sustained,  would  lead  to  very  unexpected 
and  injurious  results.  The  charter  provides  (Title  2,  §  1),  that 
^^  the  officers  of  said  city  shall  be  a  mayor,  two  aldermen  for 
each  ward,  *  *  *  all  of  whom  shall  be  elected  by  ballot, 
or  appointed,  and  shall  possess  the  powers  and  discharge  the 
duties  of  their  respective  offices,  as  now  provided  by  law,  except 
as  modified  by  the  provisions  of  this  act."  And  thus  the  existing 
statutory  regulations,  so  far  as  unmodified,  were  incorporated 
into  and  became  integral  and  essential  parts  of  the  new  enact- 
ment, by  its  reference  to  and  recognition  of  such  older  provis- 
ions. The  aldermen  chosen  after  1870  were  officers  of  the  city 
under  and  by  virtue  of  tliat  act,  and  were  elected  by  force  of 
its  authority.  It  does  not  at  all  alter  the  case  that  the  mode  of 
their  election  and  the  range  of  their  duties  was  fixed  by  a  refer- 
ence to  earlier  provisions ;  nor  that  the  date  of  their  election, 
and  a  consequent  temporary  modification  of  their  terms  was 
effected  by  an  amendment.  The  old  unrepealed  enactments, 
by  the  express  reference  of  the  charter,  and  the  later  provisions, 
by  amendment  of  the  charter,  became  part  and  parcel  of  that 
instrument,  and  constituted  elements  of  its  completed  structure. 

But  it  is  said  again  that  the  clause  of  the  charter,  allowing 
officers  to  hold  over,  does  not  relate  to  aldermen.  Section  6, 
which  we  have  partly  quoted,  in  its  complete  form  provides  : 
"  The  official  term  of  aU  persona  elected  or  appointed  under  this 
act,  except  as  otherwise  herein  provided,  shall  commence  as  fol- 
lows, viz. :  Such  as  are  required  to  give  security,  from  the  time 
such  security  shall  be  given  and  approved ;  such  as  are  not 
required  to  give  security,  on  the  first  Monday  after  their 
appointment  and  confirmation ;  and  all  persons  elected  or 
appointed  under  this  act  shall  continue  to  hold  their  office  until 
a  successor  is  duly  qualified,  unless  suspended  or  removed.'' 
The  argument  addressed  to  us  is  that  the  phrase,  '^  all  persons 
elected  or  appointed,"  as  used  in  the  last  clause  of  the  section, 
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means  exactly  what  the  same  words  signify  in  the  first  clause 
of  the  section  ;  that  as  there  used  they  relate  only  to  two  classes 
of  persons,  viz.:  those  required  to  give  security,  which  class 
does  not  include  aldermen;  and  those  not  required  to  give 
security,  but  appointed  and  confirmed,  which  class  again  does 
not  include  aldermen.  If  we  conceded  to  the  identity  of 
language  the  claimed  identity  of  meaning,  the  argument  would 
still  be  unsound,  for,  in  addition  to  the  two  classes  of  persons 
referred  to,  and  in  which  aldermen  were  not  embraced,  there  is 
still  a  third  class,  in  which  aldermen  are  included,  and  which 
consists  of  those  officers,  the  beginning  of  whose  terms  is  in 
the  act  or  by  its  force,  "  otherwise  provided."  So  that  the  first 
clause  of  the  section  does  in  fact  cover  and  relate  to  aldeimen,  and 
probably  to  all  charter  officers,  without  exception.  Those  whose 
terms  are  fixed  in  their  commencement  by  other  provisions  of 
the  act ;  those  who  are  required  to  give  security ;  and  those  who 
are  not,  but  have  been  appointed  and  confirmed,  probably 
embrace  the  entire  range  of  charter  officers.  The  beginning  of 
the  aldermen's  terms  was  fixed  by  the  act  of  1870,  through  the 
reference  therein  made  to  the  existing  provisions  of  law. 
Their  terms  began  "  when  elected,"  and  they  were  thus  included 
in  the  first  clause  of  the  section  and  referred  to  by  the  phrase, 
"except  as  herein  otherwise  provided."  (Laws  of  1855,  chap. 
101,  §  1.)  JBut  independently  of  this  suggestion,  we  are  con- 
vinced that  the  phrase,  "  all  persons  elected  or  appointed,"  in 
the  second  clause  of  the  section,  was  intended  to  be  just  as 
broad  and  sweeping  as  its  language  indicates.  No  practical  or 
sensible  reason  can  be  given  why  it  should  not  apply  to  all 
alike,  and  its  ordinary  and  obvious  meaning  should  be  adhered 
to.  It  purports  to  establish  a  uniform  and  useful  rule,  and  we 
do  not  feel  at  liberty,  by  very  close  and  doubtful  criticism,  to 
narrow  or  limit  its  operation. 

But  it  is  further  contended  that  the  provisions  of  the  amenda- 
tory act  of  1880,  with  reference  to  the  short  and  fragmentary  term 
of  1881,  ^re  inconsistent  with  the  general  provision  under  discus- 
sion, and  the  latter  is,  therefore,  repealed  by  section  46  of  the  act 
of  1880,  which  in  terms  repeals  all  acts  and  parts  of  acts  incon- 
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BisteDt  with  or  repugnant  to  its  own  provisions.  The  argument 
in  favor  of  this  proposition  derives  some  force  from  the  language 
of  the  act,  but  none  from  the  reason  or  necessity  of  the  situa- 
tion. Section  7  is  principally  devoted  to  fixing  the  terms  of  the 
aldermen.  No  general  or  fundamental  change  was  intended. 
A  two  years'  term  was  sought  to  be  preserved,  and  the  only 
changes  made  grew  out  of  the  altered  date  of  the  election.  It 
was  thereupon  provided,  on  the  27th  of  February,  1880,  a  few 
days  before  the  regular  charter  election,  as  follows,  viz.:  First, 
that  one  alderman  in  each  ward  should  be  chosen  at  the  gen- 
eral election  in  November,  1880,  to  hold  office  for  two  years, 
or  to  November,  1882.  We  may  call  these,  for  convenience, 
aldennen  of  the  first  class.  But  that  left  a  gap  in  such  class 
from  March  to  November,  1880,  which  was  filled  by  allowing 
the  usual  March  election  under  the  charter  to  proceed,  but 
aJ)Fidging  the  terms  of  the-^hirteen  thus  elected  from  two  years 
-^  to  the  fragmentary  period  frorn  March,  1880,  to  November  of 
that  year.  We  may  call  these  short  term  aldermen  of  the  first 
class.  Their  term  of  office  was  thus  described,  viz. :  "  shall 
hold  their  said  offices  u7itU  their  8ucoe8aorS\(^re  elected  at  ike 
general  election  in  November  nextj  a/nd  are  qvMifi^  according 
to  the  provisions  of  this  actP  Thus,  one-half^of  the  alder- 
men were  so  arranged  as  to  preserve  an  unbroken  d^^ccession  of 
the  thirteen  constituting  the  first  class.  Second,  BW  thirteen 
more  were  to  be  provided  in  proper  order,  whom  we  ^fpay  <?all 
aldermen  of  the  second  class.  These  already  existed  ^  such. 
They  had  been  elected  in  March,  1879,  and  could  serve\  until 
March  of  1881.  But  here  came  another  gap  resulting Vrom 
the  changed  date  of  the  election,  extending  from  March,  l)S81, 
to  the  regular  election  in  that  year.  To  fill  that  gap  it  was  pm>- 
vided  that  at  the  general  election  in  November,  1880,  on) 
alderman  from  each  ward  should  be  chosen,  "  who  shall  eacft 
hold  his  office  from  the  second  Tuesday  of  March,  1881,  until^, 
the  Tuesday  succeeding  the  second  Monday  in  November, 
1881."  We  may  call  these,  short  term  aldermen  of  the  sec- 
ond class.  A  correct  understanding  of  these  details  enables  us 
to  appreciate  fairly  the  argument  founded  upon  the  language 
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of  the  statute.  It  is  contended  that  the  holding  of  the  short 
term  aldermen  of  the  second  class,  of  whom  Morrissej  was 
one,  was  absolutely  and  arbitrarilyrfixed  as  extending  "  tmiil " 
November,  1881 ;  that  the  use  of  the  word  ^*  until "  nega- 
tives any  possible  autbority  to  hold  longer,  and  is  inconsist- 
ent with  a  right  to  hold  over ;  that  the  grant  of  such  authority 
to  the  short  term  aldermen  of  the  first  class,  and  the  omission 
to  grant  it  to  the  short  term  aldermen  of  the  second  class  in- 
dicates the  legislative  intent  to  withhold  it  from  the  latter ; 
and  that  the  similar  omission  as  to  the  aldermen  of  the  first 
class  chosen  for  the  full  two  years,  which  seems  fatal  to  the 
construction  claimed,  is  explainable  by  reference  to  the  laws 
of  1855,  describing  their  term  as  "for  two  years  from  the 
time  of  their  election  and  until  their  successors  are  elected." 
We  are  not  satisfied  that  section  7  of  the  act  of  1880  is  in 
any  respect  inconsistent  with  section  6  of  the  charter.  Both 
can  stand  together  by  a  natural  and  reasonable  construction. 
Section  7  has  but  one  obvious  purpose,  and  that  is  to  fix  terms 
of  office.  It  does  not  purport  to  legislate  upon  the  rights  of 
the  officer  after  the  constituted  term  has  ended.  That  legisla- 
tion was  the  purpose  of  section  6  of  the  charter.  The  two 
enactments,  therefore,  related  .to  different  subjects  and  must 
be  construed  accordingly :  one  fixes  the  lawful  term ;  the  other 
defines  a  right  springing  when  that  lawful  term  has  ended. 
When,  therefore,  section  7  dictated  a  full  term  it  could  and  did 
describe  it  as  for  two  years ;  but  when  it  came  to  define  a  term 
running  for  only  a  fraction  of  a  year  it  had  to  describe  it  ex- 
plicitly by  dates.  The  termini  could  in  no  other  manner  be 
accurately  stated.  It  must  run  from  one  date  until  another, 
and  the  use  of  the  word  "  until "  is  in  the  sense  of  "  to,"  de- 
noting the  running  of  the  term  from  one  point  of  time  to 
another.  It  is  a  forced  construction  to  argue  out  of  it  a  •pro- 
hibition against  holding  over  after  the  constituted  term  has 
ended.  So  far  we  find  no  difficulty ;  but  the  further  inquiry 
why  the  language  relating  to  the  short  term  aldermen  of  the 
first  class,  and  fixing  the  end  of  their  term,  sliould  be  "  until 
their  successors  are  elected  in  November  next  and  are  qualified 
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according  to  the  provisions  of  this  act,"  while  that  relating  to 
the  short  term  aldermen  of  the  second  class  is  '^  until  the  Tues- 
day succeeding  the  second'  Monday  in  November,  1881,"  is 
more  difficult  to  answer.  Both  parties  attempt  to  do  so,  each 
on  their  own  theory  of  results,  but  botlv  explanations  are  about 
equally  unsatisfactory.  On  one  side  it  is  said  that  as  aldermen 
of  the  short  term  for  the  first  class  became  so  by  an  abridg* 
ment  of  the  full  term  they  would  otherwise  have  had,  it  was 
thought  best  to  extend  the  term,  as  a  term,  to  the  election  and 
qualification  of  successors.  While  we  admit  the  fact,  we  do 
not  quite  see  the  explanation.  On  the  other  side  it  is  said  the 
difference  of  language  means  that  one  class  may  hold  over  and 
the  other  may  not.  But  no  shadow  of  a  reason  is  given  for 
such  distinction.  Both  classes  were  short  term  aldermen.  Both 
filled  a  temporary  and  fragmentary  term.  Each  sprang  from 
the  same  necessity,  and  was  of  the  same  length,  and  no  possi- 
ble reason  has  been  or  can  be  given  why  one  class  should  hold 
over  and  the  other  not.  And  then,  there  is  the  same  omission 
as  to  the  aldermen  of  the  first  class  chosen  for  a  full  term.  It 
is  not  denied  that  they  could  hold  over,  but  if  so  it  must  be  by 
force  of  section  6  as  operative  and  unrepealed ;  for  that  section 
in  the  charter  of  1870  took  thq  place  of  and  became  a  substi- 
tute for  the  provision  cited  from  the  law  of  1855. "  That  ena- 
bled an  alderman  to  hold  over  only  until  a  successor  was 
"  elected."  Section  6  enables  him  to  hold  over  until  "  a  suc- 
cessor is  duly  qualified."  That  section  covers  the  whole  sub- 
ject, and  became  the  substituted  rule,  and  if  repealed  by  the 
same  omission,  as  in  the  case  of  short  term  aldermen  of  the 
second  class,  the  aldermen  for  a  full  term  cannot  hold  over. 
The  inconsistency  alleged  would  reach  both  the  substitute  and 
its  original.  But  we  need  not  pursue  the  inquiry.  A  repeal 
by  implication  because  of  inconsistency  or  repugnancy  should 
never  be  declared  where  a  reasonable  construction  will  harmon- 
ize statutes  alleged  to  be  conflicting.  That  is  easily  done 
here.  Both  may  stand  together,  upon  the  ground  already  indi- 
cated, that  they  relate  to  different  subjects,  and  so  do  not  come 
in  collision :  tliat  one  fixes  constituted  terms  and  purports  to 
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do  nothing  more ;  while  the  other  establishes  rights  outside  of 
sach  terms  and  after  they  are  ended.  We  are  unable  to  say, 
therefore,  that  section  6  of  the  charter  is  repealed  as  to  the 
short  term  aldermen  of  the  second  class. 

But  at  the  election  in  1881  Morrissey's  title,  thus  far  sus- 
tained, received  another  blow.  Fleming,  who  had  abandoned 
his  legal  proceedings  to  ascertain  and  declare  the  result  of  the 
election,  and  during  the  whole  year  had  taken  no  seat  in  the 
common  council,  nor  even  sought  to  act  as  alderman,  resigned, 
the  night  before  the  election.  On  the  next  day,  fifty-five  votes 
were  cast  for  Thomas  Fleming  for  alderman  of  the  seventh 
ward  "  to  fill  vacancy."  No  public  notice  of  his  resignation,  or 
of  any  vacancy  in  the  ofiice,  or  of  an  election  to  fill  any  such 
vacancy,  was  given  ;  nor  did  the  common  council  of  said  city  * 
direct  any  election  to  be  held  to  fill  such  vacancy.  This  oc- 
curred on  the  7th  of  November,  1882.  One  week  later,  a 
special  meeting  of  the  common  council  was  held  under  the 
call  of  the  mayor,  "  for  the  purpose  of  canvassing  the  votes 
cast  for  mayor  and  school  commissioners."  At  this  meeting 
De  Freest,  who  was  then  city  clerk,  read  the  resignation  of 
Fleming,  and  announced  the  casting  of  fifty-five  votes  for  him 
to  fill  vacancy  :  the  president  of  the  common  council  declared 
that,  having  been  so  elected,  he  was  entitled  to  qualify  and 
take  his  seat;  the  oath  of  ofSce  was  administered  and  filed 
with  the  city  clerk ;  and  Fleming  acted  as  an  alderman,  ^'  against 
the  protest  of  some  of  the  aldermen  ; "  and  then  the  old  board 
adjourned  sine  disy  that  being  its  last  meeting*  Immediately 
after  its  adjournment,  the  new  mayor,  upon  an  affidavit  charg- 
ing De  Freest  with  misconduct,  by  an  order  in  writing,  sus- 
pended him  from  ofiice  ;  then  nominated  and  appointed  John 
H.  O'Brien  city  clerk  pro  tern.  /  by  him  the  roll  of  new  mem- 
bers was  called  and  thirteen  answered  to  their  names,  of  whom 
SIX  were  old  members,  and  seven  newly  elected  ;  the  seven  took 
the  oath  of  office  before  O'Brien  as  notary  public,  which  he  in 
fact  was,  and  filed  their  oaths  in  the  office  of  the  city  clerk  ; 
Morrissey  appeared  and  took  his  seat  as  alderman  of  the  seventh 
ward,  his  associates  consenting,  and  with  him  fourteen  being 
Siokels  — Vol.  XLVI.        80 
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present ;  and  thereupon  Magill  and  Craig  were  elected  police 
commissioners  for  a  term  of  four  years.  The  mayor  at  the 
same  meeting  nominated  Edwin  A.  King  for  city  clerk,  and 
by  vote  of  the  fourteen  it  was  declared  confirmed.  Did  these 
events  destroy  or  a£Eect  Morrissey's  right  to  act  as  alderman 
under  the  statute  permitting  him  to  hold  over  ?  Fleming  de- 
clared that  he  resigned  his  office.  He  held  none  which  he 
could  resign.  He  stood  simply  in  the  attitude  of  a  claimant 
without  a  certificate  and  who  could  not  qualify.  The  sole  effect 
of  his  resignation  was  upon  himself  as  a  contestant.  He  re- 
signed and  abandoned  his  claim,  and  the  night  before  the  elec- 
tion, Morrissey,  already  alderman  by  holding  over,  found  the 
contest  of  the  election  formally  abandoned,  and  his  right  to 
his  seat  freed  from  a  hostile  title.  Whatever  else  Fleming 
might  do,  he  could  no  longer  contest  Morrissey's  title  by  set- 
ting up  his  own.  But  he  went  upon  the  ground  of  a  vacancy. 
There  was  one  by  reason  of  the  failure  to  elect,  but  not  by 
reason  of  Fleming's  resignation.  Although  it  has  been  held 
in  special  instances  that  the  term  "vacancy"  relates  only  to 
cases  where  officers  have  been  duly  elected,  and  not  to  those 
where  there  has  been  a  failure  to  elect  {People^  ex  rel.  SimpaoUy 
V.  Van  Homey  18  Wend.  618  ;  Hayden  v.  B%icJdin^  9  Paige, 
512),  yet  that  construction  cannot  apply  here,  since  the  legisla- 
tion respecting  the  election  of  aldermen  of  Troy  specifically  de- 
fines a  failure  to  elect  as  one  cause  of  a  vacancy.  (Laws  of  1855, 
chap.  101,  §  6.)  But  if  for  that  reason  we  must  hold  that  a  va- 
cancy in  a  legal  sense  existed,  still  the  only  mode  of  filling  it 
was  by  an  order  of  the  common  council  directing  an  election 
to  be  held  to  fill  it,  and  determining  the  time  and  place.  (Laws 
of  1816,  chap.  131,  §  5 ;  Laws  of  1854,  chap.  293,  §  2 ;  Laws  of 
1855,  chap.  101,  §4.)  Such  election  is  a  special  one  to  fill  out  a 
remnant  of  a  constituted  term,  and  cannot  be  held  except  by 
order  of  the  common  council. 

There  can  be  no  election  without  some  valid  authority  behind 
it.  A  few  voters  putting  tickets  in  a  box  does  not  alone  make 
an  election.  Here,  no  order  of  the  common  council  was  made, 
and  there  was  no  election  to  fill  a  vacancy.    All  that  there  was 
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appears  to  have  been  a  stratagem  and  artifice.  The  voters 
knew  nothing  of  it.  They  made  no  choice.  Fifty-five  per- 
sons tried  to  appoint  Fleming  alderman.  He  was  not  elected, 
for  that  implies  opportunity  to  reject  or  choose  another,  and 
such  was  not  given.  It  is  a  misnomer  to  call  such  a  proceeding 
an  election.  It  was  a  nullity.  {Rex  v,  GaboriaUj  11  East,  77  ; 
Foster  v.  Scarf,  15  Ohio,  532  ;  Seoord  v.  FoiUch,  44  Mich.  89 ; 
£eal  V.  Hay,  17  Ind.  554 ;  People,  ex  rd.  Smith,  v.  Peck,  11 
Wend.  604.)  The  case  of  People,  ex  rd.  Dames,  v.  Cowles  (3 
Kern.  350)  decides  no  contrary  doctrine.  There  an  authority 
stood  behind  the  election  and  commanded  it,  and  no  less  an  au- 
thority than  the  Constitution  itself.  And  there,  too,  the  exist- 
ence of  the  vacancy  was  publicly  known,  conventions  made  their 
nominations,  and  fifty,  thousand  votes  were  cast.  There  was  no 
trace  of  artifice  or  fraud,  and  no  defect  except  the  formal  one  of 
no  notice  by  the  secretary  of  State,  which,  in  that  instance,  it  was 
impossible  to  give  according  to  law.  The  case  here  is  entirely 
different ;  and  we  do  not  think  it  right  to  recognize  as  an  election 
and  as  the  foundation  of  an  official  title  such  a  proceeding  as  the 
one  before  us ;  what  is  called  an  election  was  not  such,  and  can 
have  no  possible  effect  upon  the  rights  of  the  parties ;  and  what 
occurred  at  the  last  meeting  of  the  old  board  is  immaterial,  since 
nobody  is  here  claiming  or  denied  any  right  through  a  vote  cast 
by  Fleming  on  that  occasion. 

The  meeting,  therefore,  of  the  quorum  of  fourteen  on  the 
occasion  of  the  appointment  of  Magill  and  Craig  as  police 
commissioners  was  a  lawful  meeting  and  lawfully  constituted ; 
for  there  is  no  merit  in  the  remaining  objection  th^t  the  seven 
newly-elected  members  did  not  lawfully  take  the  oath  of  office, 
since  O'Brien  was  not  legally  city  clerk  and  could  not  adminis- 
ter that  particular  oath  as  notary  public.  The  action  of  these 
seven  aldermen  in  voting  for  police  commissioners  would  have 
been  valid  if  they  had  taken  no  oath.  {In  re  Kendall,  85  N. 
Y.  305 ;  Foot  v.  Stiles,  57  id.  401  ;  Weeks  v.  EUis,  2  Barb. 
320.)  These  cases  decide  that  the  officer  elected  and  who 
by  the  certificate  of  the  proper  authority  to  that  effect,  is  or  has 
become  duly  qualified  to  hold  the  office,  is  the  rightful  officer 
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although  holding  bj  a  *def easible  title  when  he  does  not  take 
the  oath  of  oflSce.  That  omission  may  work  a  forfeiture,  but 
unless  and  until  such  forfeiture  is  adjudged,  he  remains  the 
rightful  oiEcer  as  if  he  had  taken  the  proper  oath.  There  is 
no  room,  therefore,  for  the  suggestion  that  the  predecessors  of 
the  seven  newly-elected  aldermen  held  over  because  of  the  ir- 
regular oath.  That  there  were  such  predecessors  is  argued  out 
for  us  from  the  fact  that  twenty-five  members  met  on  the  11th 
of  November,  1880;  but  granting  that,  we  still  do  not  know 
that  the  seven  newly-elected  members  were  not  the  same  iden- 
tical persons  who  were  their  predecessors.  Each  may  have 
been  re-elected  and  his  own  successor,  so  that  the  seven  newly- 
elected  may  have  been  the  very  same  persons  who  are  claimed 
to  have  been  aldermen  by  holding  over.  But  if  somewhere 
in  the  facts  there  is  proof,  which  we  have  not  discovered,  which 
surmounts  the  difiiculty,  the  fact  remains,  that  the  new  offioers 
were  "duly  qualified"  without  having  taken  the  oath,  and  so 
became  the  lawful  aldermen,  until  forfeiture,  and  their  prede- 
cessors could  not  hold  over.  The  double  sense  which  belongs 
to  the  word  "  qualified,"  meaning  in  the  statute  the  condition  or 
stcUios  of  the  officer,  while  also  often  used  to  describe  his  act 
of  taking  an  oath,  must  not  be  allowed  to  mislead  or  confuse 
us.  The  oaths  taken  by  the  aldermen  were  filed  with  King  as 
city  clerk,  and  it  is  claimed  that  DeFreest  remained  such.  We 
think  not.  The  mayor  first  suspended  De  Freest.  That 
did  not  vacate  his  office,  nor  amount  to  a  removal.  The 
Charter  invariably  distinguishes  between  a  suspension  and  re- 
moval. The  former  does  not  take  away  the  office,  but  stops 
for  the  time  being  the  right  to  perform  its  duties.  But  the 
city  clerk,  having  no  fixed  term  of  service,  could  be  removed 
at  pleasure  by  the  proper  appointment  of  a  successor.  {The 
People,  ex  rel.  Whiting,  v.  Carrique,  2  Hill,  98,  and  per  Bbon- 
soN,  J.,  104.)  When  King  was  nominated  and  confirmed  that 
terminated  DeFreest's  office  as  city  clerk,  and  King  became  the 
lawful  officer,  so  that  the  oaths  of  office  of  the  aldermen  and  of 
the  commissioners  were  properly  filed  with  him.  The  question 
raised,  that  O'Brien  and  King  could  not  be  appointed  until  after 
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their  salaries  were  fixed  by  a  two-thirds  vote,  is  answered  by  the 
fact  that  we  do  not  know  that  they  were  not  already  fixed  when 
the  appointments  were  made.  The  ojpce  of  city  clerk  existed 
Tinder  the  charter  of  1870,  and  the  salary  of  that  office  may 
have  been  and  probably  was  fixed  long  before  the  act  of  1880, 
because  the  provision  in  the  latter  act  that  '^  the  compensation 
or  salary  of  any  officer  shall  be  fixed  before  his  appointment " 
(§  10)  was  not  new,  but  existed  in  similar  terms  in  the  charter 
of  1870.  (Title  3,  §  5.)  We  must  assume  that  it  was  obeyed,  and 
that  the  salary  of  the  city  clerk  was  fixed  even  before  1880. 
We  cannot  even  say  that  it  was  not  so  fixed  by  a  two-thirds 
vote  and  at  a  sum  less  than  $600.  Section  43  of  the  lattei"  act 
does  not  mean  that  a  salary  once  properly  attached  to  an  office 
by  a  two-thirds  vote  and  within  the  prescribed  limits  needs  to 
be  again  fixed  before  every  new  appointment.  It  is  of  no  con- 
sequence, therefore,  that  the  affidavit  tells  us  that  the  salary 
of  the  city  clerk  has  not  been  fixed  since  1880.  We  have  thus 
gone  through  the  principal  objections  taken  to  the  title  of  Ma- 
gill  and  Oraig.  We  think  they  were  lawfully  appointed  and 
rightfully  hold  their  office. 

It  remains  to  consider  the  case  of  Hydom,  whose  title 
is  assailed  by  reason  of  the  order  suspending  him,  made 
by  Mayor  Murphy.  While  Hannon,  Magill,  Oavanaugh 
and  Hydom  were  organized  and  acting  as  a  board  of 
police  commissioners,  and  on  the  28th  day  of  May,  1881, 
the  mayor  of  Troy,  upon  affidavits  charging  official  miscon- 
duct, made  an  order  suspending  Hydom  from  office.  This  was 
done  under  the  authority  supposed  to  be  conferred  on  the 
mayor  by  section  3  of  chapter  30  of  the  Laws  of  1880.  That 
section  provides  that  the  mayor  shall  ^Miave  power  to  suspend 
any  officer  appointed  or  confirmed  under  the  provisions  of  this 
act  for  misconduct  in  office  or  neglect  of  duty,  to  be  specified 
in  the  order  of  suspension,  and  he  shall,  within  ten  days,  con- 
vene the  common  council,  of  which  he  shall  be  the  presiding 
officer,  and  the  said  common  council,  so  constituted,  shall  have 
power  to  hear  and  determine  said  charges,  and  if  found  to  be  true, 
to  remove  the  said  officer  from  his  office  by  a  vote  of  two-thirds 
of  the  said  common  council  so  constituted ;  but  no  such  removal 


638  People,  ex  rel.  Woods,  v.  CaissBr.  [March, 

Opinion  of  the  Conrt,  per  Fn^CH,  J. 

shall  be  made  without  reasonable  notice  to  the  officer  complained 
of  and  an  opportunity  to  be  heard  in  his  defense."  But  in  1881, 
and  before  the  suspension  of  Hydorn,  an  act  was  passed  (Chap. 
76,  §  1)  which  provided  for  the  removal  of  a  police  commissioner 
by  the  Supreme  Court  on  written  charges  duly  verified  and 
made  by  any  citizen  of  Troy,  and  providing  for  notice  to  and 
a  trial  of  the  accused  officer,  and  enacting  that  "  the  Supreme 
Court  of  this  State  shall  have  sole  and  exclusive  jurisdiction 
and  power  to  remove  such  police  commissioners  from  office." 
The  mayor,  having  issued  his  order  of  suspension,  convened 
the  common  council  under  the  act  of  1880  to  hear  and  deter- 
mine his  charges.  Twenty-three  aldermen  appeared,  and  Hy- 
dorn answered  specially,  protesting  against  the  jurisdiction  of 
the  common  council  to  try  him.  That  body  determining  to 
proceed,  Hydorn  procured  from  the  Supreme  Court  and  served 
an  alternative  writ  of  prohibition  forbidding,  until  further 
order,  the  common  council  from  proceeding  to  hear  and 
determine  said  charges.  That  case  is  still  pending  and  has  not 
been  argued.  So  that  from  May,  1881,  down  to  November  of 
1882,  or  for  about  a  year  and  a  half,  Hydorn  remained  under 
the  order  of  suspension  and  without  trial.  In  November  of 
1882  the  new  mayor  made  an  order,  reciting  the  facts,  in  which 
he  revoked,  withdrew,  and  canceled  the  former  order  sus- 
pending Hydorn.  If  the  mayor  had  power  thus  to  revoke  the 
order  of  his  predecessor,  so  far  as  it  suspended  Hydorn,  we  might 
escape  any  discussion  of  the  much  graver  and  more  serious 
question  whether  the  act  of  1881,  giving  to  the  Supreme  Court 
exclusive  jurisdiction  for  the  removal  of  police  commissioners^ 
necessarily  repealed,  by  implication,  the  mayor's  authority  to 
suspend  them.  But  the  importance  of  the  question  to  the 
government  of  the  city  and  the  safe  movement  of  its  municipal 
machinery  seems  to  demand  of  us  a  determination,  not  wholly 
founded  upon  the  mayor's  revocation.  It  is  clear  that,  so  far 
as  the  removal  of  a  police  commissioner  is  concerned,  the  power 
of  the  common  council  is  gone.  Not  only  does  the  act  of  1881 
cover  the  same  subject  as  that  of  1880,  and  dictate  a  mode  of 
trial  and  removal  entirely  different  and  by  another  tribunal, 
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but  the  statute  expressly  confers  upon  such  new  tribunal  ex- 
clusive jurisdiction  over  the  removal  of  the  police  commission- 
ers. The  language  and  the  intention  are  equally  plain,  and 
must  be  held  to  deprive  the  common  council  of  any  authority 
to  try  and  remove  the  accused  commissioner.  The  two  systems 
as  a  whole  cannot  stand  together,  and  it  remains  to  consider 
whether  the  power  of  suspension  survived  the  change.  That 
power  was  given,  not  as  a  distinct  and  separate  authority,  but 
as  an  incident  and  aid  to  the  common  council's  power  of  re- 
moval. It  could  be  exercised  in  no  other  way  and  for  no  other 
purpose.  It  limited  the  mayor's  authority  to  a  period  of  ten 
days,  after  which  jurisdiction  passed  to  the  common  council. 
If  within  the  ten  days  he  did  not  convene  the  board  as  a  trial 
court  the  suspension  probably  ended  at  their  close.  His  order 
was  required  to  contain  the  charges  against  the  accused,  and 
was  operative  only  on  that  condition.  It  seems,  therefore, 
that  in  the  scheme  of  the  statute,  the  order  of  suspension  is 
an  essential  and  necessary  part  of  the  mode  of  removal,  and  so 
interwoven  with,  and  dependent  upon  it  that  it  cannot  stand 
alone.  The  two  modes  of  removal  in  their  completeness  can- 
not exist  together.  The  question  now  is,  whether  any  remnant 
of  the  wreck  of  the  one  can  stand  with  the  complete  system 
of  the  other.  The  effort  appears  to  us  vain,  and  leading  to 
inconsistencies  and  absurdities.  If  the  mayor  can  suspend,  he 
must  convene  the  common  council  for  a  trial,  but  when  con- 
vened it  cannot  try,  and  is  without  jurisdiction,  and  if  the 
suspension  does  not  instantly  end,  the  officer  is  suspended  in- 
definitely, and  what  was  intended  as  a  temporary  suspension 
for  ten  days  becomes  practically  a  removal.  And  thus  what 
was  meant  to  be  temporary  becomes  permanent ;  the  process 
framed  to  begin  a  proceeding  is  turned  into  final  judgment 
and  execution ;  an  incidental  authority  becomes  a  lasting  and 
arbitrary  power;  suspension  is  transformed  into  practical  re- 
moval ;  and  that  without  power  in  the  officer  to  defend  against 
the  charges  and  so  end  the  suspension  by  acquittal.  For  both 
reasons  section  30  of  the  act  of  1880  relating  to  suspension 
and  removal  must  be  deemed  repealed.      The  later  statute 
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covers  th^  ground  of  the  earlier  and  is  intended  to  furnish  the 
whole  law ;  and  is  inconsistent  with  and  repugnant  to  the  ear- 
lier provisions. 

The  objections  to  the  title  of  the  act  of  1881  are  sufficiently 
answered  by  reference  to  recent  decisions  of  this  court.  {People^ 
ex  rel.  City  of  Rochester^  v.  BriggSy  60  N.  Y.  563 ;  Kefrrigam, 
v.  Force,  68  id.  384 ;  In  re  Met,  Oaa  Co,,  85  id.  526.) 

It  follows  from  these  views  that  Magill,  Craig  and  Hydorn 
were  lawfully  police  commissioners  of  the  city  of  Troy  when 
the  warrant  was  drawn,  and  the  comptroller  should  counter- 
sign the  same. 

The  orders  of  the  Special  Term  and  of  the  General  Term 
should  be  reversed,  with  costs,  and  a  peremptory  viomdamus 
issue,  requiring  the  comptroller  to  countersign  the  warrant 
drawn  in  favor  of  the  relator. 

All  concur,  except  Bugbb,  Ch.  J.,  and  Milleb,  J.,  dissent- 
ing, Kapallo,  J.,  concurring  in  result. 

Ordered  accordingly. 
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Edward  H.  Cole,  Appellant,  v.  Knickerbookeb  Life  Insur- 
ance Company  et  al.,  Bespoudents. 

(Submitted  June  10. 1882;  decided  January  16,  1883.) 

Reported  below,  23  Hun,  255. 
John  Z.  Hill  for  appellant. 
Henry  W,  Johnson  for  respondents. 
Appeal  dismissed  by  consent. 


Julius   H.  Homer,  Respondent,  v.  Charles  Everett  et  al., 

Appellants. 

(Argued  Jane  28. 1882;  decided  January  16.  1883.) 

The  plaintiff,  a  machinist,  was  employed  by  defendants  to 

repair  a   steam   engine  on   the  defendants'   premises.     The 

engine  was   in   the  sub-cellar,  and    in  the   floor,  alongside 

the  foundation  of  the  engine,  was  a  well-hole  or  excavation, 
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about  two  feet  square,  filled  with  hot  water,  of  which  danger 
the  plaintiiSE  testifies  he  had  no  notice.  In  passing  from  one 
part  of  the  engine  to  another  to  make  the  necessary  examina- 
tion, the  plaintiff  stepped  into  this  hole,  and  his  leg  was 
severely  scalded  and  injured.  This  action  was  brought  to  re- 
cover compensation  for  such  injuries,  on  the  allegation  that  they 
were  caused  by  the  negligent  omission  of  the  defendants  to 
have  said  hole  or  tank  properly  covered  or  secured. 

The  questions  of  negligence  on  the  part  of  the  defendants,  and 
of  contributory  negligence  on  the  part  of  the  plaintiff,  were  sub- 
mitted by  the  court  to  the  jury,  and  they  rendered  a  verdict  in 
favor  of  the  plaintiff.  The  defendants  claim  that  these  questions 
should  not  have  been  submitted,  but  that  their  motion  for  a 
nonsuit  should  have  been  granted.  The  court  here  say :  "  We 
have  examined  the  testimony  and  think  there  was  sufiicient 
evidence  to  require  the  submission  of  the  case  to  the  jury  on 
both  of  these  points." 

After  a  discussion  of  the  evidence,  the  balance  of  the  opinion 
is  as  follows : 

"  The  court,  in  its  charge  to  the  jury,  instructed  them,  among 
other  things,  that  the  defendants  had  a  right  to  construct  the 
well-hole  in  the  manner  they  did,  and  to  maintain  it  without 
any  cover,  and  to  utilize  it  as  intended ;  yet  that  the  existence 
of  such  a  well-hole  being  somewhat  unusual  in  an  engine- 
room,  and  it  also  being  unusual  that  the  engine  should 
exhaust  into  this  hole,  the  moment  they  called  the  plaint- 
iff into  the  room,  it  became  their  duty  either  to  effect- 
ually cover  the  well-hole,  or  else  to  call  the  attention  of  the 
plaintiff  to  its  existence,  and  give  him  proper  warning  con- 
cerning it,  and  he  submitted  to  the  jury  whether  they  had 
given  such  warning.  The  only  exceptions  taken  to  the  charge 
were  "to  that  part  of  the  charge  which  states  that  all  the  evi- 
dence shows  that  it  was  unusual  for  such  a  well-hole  or  recep- 
tacle to  be  where  this  one  was,"  and  to  that  part  of  the  charge 
which  states  that  "  it  was  the  duty  of  the  defendants  to  have 
a  cover  over  such  receptacle." 

The  first  exception  is  untenable,  for  all  the  evidence  on  the 
subject  was  one  way,  and  as  stated  by  the  learned  judge.     The 
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second  exception  is. also  unavailing,  for  the  judge  made  no  such 
charge  as  is  stated  in  the  exception.  But  if,  by  a  liberal  con- 
struction of  the  exception,  it  be  held  to  refer  to  what  Was  in 
fact  said  by  the  judge,  viz. :  that,  on  inviting  the  plaintiff  to  enter 
the  engine-room,  it  was  the  duty  of  the  defendants  either  to 
cover  the  well-hole,  or  give  the  plaintiff  proper  warning  con- 
cerning it,  we  cannot  hold  the  instruction  to  be  erroneous. 

The  only  remaining  exceptions  in  the  case  relate  to  rulings 
of  the  court  at  the  trial,  permitting  the  plaintiff  to  give  evidence 
of  certain  declarations  of  one  Kennedy,  who  was  a  witness  on 
the  part  of  the  defense. 

The  plaintiff  was  permitted  to  prove  that  Kentiedy  made 
statements  to  the  plaintiff,  to  the  plaintiff^  s  attorney,  and  to  the ' 
plaintiff's  father,  to  the  effect  that  the  hole  into  which  the 
plaintiff  had  stepped  had  been  there  a  long  time  before  the 
accident ;  that  if  Mr.  Everett  had  warned  the  plaintiff  the  acci- 
dent would  not  have  happened  ;  that  it  was  a  matter  of  frequent 
comment  among  the  help  in  the  hotel  that  it  was  a  dangerous 
place,  and  that  he,  Kennedy,  had  called  Mr.  Everett's  attention 
to  it  as  a  dangqrous  place.  These  declarations  of  Kennedy 
were,  of  course,  hearsay,  and  clearly  incompetent,  unless  they 
were  contradictory  of,  or  inconsistent  with,  something  which 
Kennedy  had  previously  testified  to  as  a  witness  for  the  defend- 
ants, and  which  was  materig^  to  the  issue,  in  which  case  they 
could  be  proved  for  the  purpose  of  discrediting  the  testimony 
which  Kennedy  had  previously  given. 

The  substance  of  the  testimony  which  Kennedy  had  given 
on  his  direct  examination  was  that  he  was  at  the  time  of  the 
injury  to  the  plaintiff  steward  of  the  defendants'  hotel ;  that  he 
recollected  the  accident,  and  just  previous  to  it  saw  the  plaintiff, 
in  company  with  Mr.  Charles  Everett,  one  of  the  defendants, 
pass  into  the  sub-cellar,  where  the  accident  occurred ;  that  it  was 
very  light  for  a  sub-cellar,  having  two  windows,  and  two  gas- 
jets  burning  at  the  same  time ;  and  that  there  was  no  steam 
there  before  the  plaintiff  went  in  with  Mr.  Everett.  That  as 
they  passed  witness  and  went  down  the  steps  into  the  sub- 
cellar,  witness  heard  Mr.  Everett  say  to  plaintiff :  "  Homer,  look 
out  for  that  hole  or  you  will  get  wet."  That  seven  or  eight 
minutes  afterward  witness  heard  the  crackling  noise  from  the 
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force  of  the  steam  through  the  pipes,  and  then  knew  the  steam 
was  on,  and  about  half  an  hour  afterward  the  accident  occurred. 
Witness  went  near 'to  plaintiff  and  heard  him  exclaim  what  a 
damned  fool  he  was  to  step  into  that  hole.  Witness  further 
testified  that  he  had  never  known  of  any  warm  water  being  in 
the  receptacle  before  the  day  of  the  occurrence,  and  that  it 
(referring  to  the  hole)  was,  as  he  judged,  placed  there  because 
the  sub-cellar  was  on  such  low  ground  to  receive  the  water  that 
got  into  it  from  the  tide.  That  during  the  eleven  years  he  had 
been  in  defendants'  employment  he  had  never  known  of  any 
warm  water  being  received  into  the  receptacle. 

On  cross-examination  the  witness  was  asked  whether  he  had 
ever  told  any  one  that  they  had  a  great  deal  of  hot  water  in 
that  hole  before  —  whether  he  had  ever  said  that  he  himself 
had  warned  Mr.  Everett  that  it  was  a  bad  trap  there,  and  unless 
he  guarded  it  some  one  would  fall  in  ;  whether  he  had  not 
said  to  plaintiff  that  he  (witness)  had  frequently  told  Mr. 
Everett,  before  the  day  of  the  accident,  that  it  was  a  bad  trap 
and  ought  to  be  covered  up ;  whether  he  had  not  said  that  it 
was  a  matter  talked  about  among  the  servants  in  the  house ; 
whether  he  had  not  said  to  plaintiff  that  if  Mr.  Everett  had 
cautioned  him  when  he  went  down  there  he  would  not  have 
fallen  in.  All  these  questions  were  answered  in  the  negative. 
Similar  questions  were  put  and  .answered  as  to  declarations 
made  to  plaintiff's  father  and  to  plaintiff's  attorney. 

In  so  far  as  the  declarations  sought  to  be  proved  conflicted 
with  material  testimony  of  the  witness  on  his  direct  examination, 
they  were  clearly  competent,  and  the  witness  having  denied  mak- 
ing them  they  could  be  proved  by  other  witnesses.  Some  of  them 
were  plainly  admissible  under  the  rule  before  stated.  The 
main  points  which  the  testimony  of  the  witness  tended  to 
prove,  on  the  part  of  the  defense,  were,  that  the  cellar  was  well 
lighted ;  that  there  had  never  been  hot  water  in  the  hole  be- 
fore the  plaintiff  turned  on  steam  on  the  day  of  the  accident, 
and  that  when  plaintiff  was  entering  the  cellar  Mr.  Everett  cau- 
tioned him  to  look  out  for  the  hole ;  and  the  general  tendency  of 
the  testimony  of  witness  was  to  show  the  absence  of  danger  in  en- 
tering the  cellar.  The  declaration  of  the  witness  that  "  if  Mr. 
Everett  had   cautioned  plaintiff  the  accident  would  not  have 


CAUSES  NOT  BEf^ORTED  IN  FULL.  645 

happened,"  was  clearly  inconsistent  with  his  testimony  that 
sach  caution  had  in  fact  been  given ;  the  declarations  of  the 
witness  to  the  effect  that  it  was  a  dangerous  place,  and  that  he 
had  called  Mr.  Everett's  attention  to  it  as  such  were  not  so 
clearly  within  the  rule,  for  the  witness  had  not  testified  directly 
that  he  did  not  consider  it  dangerous,  nor  would  his  opinion  in 
that  respect  have  been  admissible ;  but  his  representation  of 
the  condition  of  the  cellar,  and  that  there  never  had  been  hot 
water  there  before,  tended  to  establish  an  absence  of  danger, 
and  was  in  conflict,  in  some  particulars,  with  the  testimony  of 
the  plaintiff.  The  further  evidence  of  declarations  of  Kennedy 
as  to  comments  among  the  help  in  the  hotel  respecting  danger 
of  the  place  were  clearly  not  admissible,  the  fact  of  such  com- 
ments being  entirely  immaterial,  and  the  more  denial  by  Ken- 
nedy on  his  cross-examination  that  he  had  said  that  such  com- 
ments had  been  made,  could  not  render  the  fact  material,  or 
justify  the  raising  of  an  issue  as  to  the  truth  of  his  denial. 
{Carpenter  v.  Ward^  30  N.  Y.  243.)  But  no  specific  point  was 
made  upon  the  trial  in*  respect  to  this  particular  question,  and 
only  the  same  general  objection  was  interposed  which  had  been 
made  to  the  whole  line  of  examination,  and  we  are  inclined  to 
the  opinion  that  if  there  was  a  distinction  to  be  made  between 
this  and  the  other  questions  it  should  have  been  pointed  out  at 
the  time. 

But  there  is  a  further  ground  upon  which  we  think  the 
court  was  justified  in  admitting  all  the  evidence  objected  to. 
Upon  the  cross-examination  of  Kennedy  he  stated  that  the 
plaintiff  requested  him  to  go  to  the  house  of  his  attorney,  and 
told  him  he  would  get  a  very  good  stake  from  plaintiff  and  his 
attorney  by  giving  testimony  that  would  go  in  his  favor ;  that 
he  went  accordingly  and  was  questioned  by  the  attorney  and 
told  him  the  truth  about  the  matter.  Kennedy  was  afterward 
recalled  by  the  defendants  and  testified  that  after  he  had  left 
the  employment  of  the  defendants  the  Homers  came  after  him 
and  the  subject  of  this  stake  was  pressed  upon  him  three  times, 
and  they  told  him  what  evidence  they  wanted,  and  that  it  was 
to  say  that  this  trap  was  always  in  danger,  and  that  the  kitchen 
help,  going  up  and  down  for  the  vegetables,  were  always  in 
danger  of  falling  and  meeting  with  an  accident,  and  if  he 
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would  swear  to  that  he  would  get  a  stake.  That  the  attorney 
made  this  proposition  once  and  the  plaintiff  at  other  times. 
On  further  cross-examination  he  varied  this  statement  by  say- 
ing that  what  they  wanted  him  to  testify  to  was  that  the  trap 
was  dangerous  ;  that  the  kitchen  help  went  up  and  down  sev- 
eral times  and  made  complaints  to  him,  and  that  he  had  cau- 
tioned Mr.  Everett  to  put  a  cover  on,  etc.  On  further  direct 
examination  he  testified  that  he  never  complained  of  its  being 
dangerous,  and  that  there  was  nothing  more  th^n  cold  water 
there. 

Aside  from  the  other  questions  discussed,  we  think  that  the 
issue  of  an  attempt  by  the  plaintiff  to  suborn  the  witness,  having 
been  gone  into  on  both  sides,  the  court  could  not  well  have  re- 
fused to  allow  the  plaintiff  to  prove  what  was  said  in  the  con- 
versations at  which  the  attempt  to  suborn  was  alleged  to  have 
been  made,  and  to  show  that  the  very  matters,  which  the  wit- 
ness charged  plaintiff  with  trying  to  suborn  him  to  testify  to 
falsely,  were  what  the  witness  had  himself  voluntarily  stated  to 
plaintiff  and  his  attorney  as  the  actual  fatots  of  the  case. 

These  statements  are  the  declarations  whose  admission  was 
excepted  to, 

The  judgment  should  be  affirmed." 


William  A.  Beach  for  appellants. 
Cha/rUs  P.  MiUer  for  respondent. 

Bapallo,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


William  0.  Bugeb  et  al.,  Bespondents,  v,  James  J.  Beldext 

et  al.,  Appellants. 

(Submitted  December  12, 1882 ;  decided  January  16, 1888.) 
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Mwrtin  A.  Knapp  for  appellante. 
Louis  MarshaU  for  respondents. 

Agree  to  affirm.     No  opinion. 
All  concur. 
Order  affirmed. 


In  the  Matter  of  the  Attornby-Gbnbkal  v.  Thb  CoNmnffiNTAL 

Life  Insubai^ce  Company. 

« 

(Argued  December  12,  1882  ;  decided  January  23,  1888.) 

This  was  an  appeal  by  certain  policy-holders  of  defendant 
from  an  order  of  General  Term,  which  affirmed  an  order  of 
Special  Term  denying  a  motion  on  their  part  for  a  revalliation 
of  their  policies. 

The  opinion,  which  is  given  nearly  in  full,  states  the  facts  so 
far  as  material. 

"  Prior  to  1875,  the  appellants  had  severally  insured  with  the 
defendant  under  policies,  the  premiums  upon  which  were  pay- 
able two-thirds  in  cash  and  one-third  in  interest-bearing  notes. 
In  the  years  of  1876  and  1876,  in  consideration  of  a  reduction 
of  about  one-third  in  the  amount  of  the  annual  premiums  to 
be  paid  and  of  other  advantages,  the  appellants  surrendered  to 
the  defendant  their  old  policies  and  took  in  exchange  therefor 
new  policies  of  the  same  amounts  at  the  reduced  premiums. 
At  the  time  of  such  exchange  they  severally  executed  to  the 
defendant  a  release  of  it  from  all  claims  on  account  of  the 
pld  policies,  and  covenanted  to  hold  it  harmless  against  all  such 
claims. 

Afterward  the  company  became  insolvent,  and  a  receiver  of 
its  assets  was  appointed  in  October,  1876,  and  the  question  now 
to  be  determined  is,  whether  the  appellants  are  to  be  allowed 
the  value  of  the  old  or  of  the  new  policies.  The  court  below 
has  determined  that  they  are  entitled  to  have  allowed  to  them, 
as  claims  against  the  assets  in  the  hands  of  the  receiver,  the 
values  of  the  new  policies,  and  that  we  think  is  right. 
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For  considerations  Batisfactory  to  them,  the  appellants  sor- 
rendered  their  old  policies  and  took  new  ones  upon  different 
terms.  Which  policies,  if  they  had  been  carried  to  maturity, 
would  have  been  the  most  advantageous  to  the  appellants,  we 
are  unable,  from  any  data  furnished  in  the  record,  to  determine. 
They  made  the  exchange  lipon  the  supposition  and  expectation 
that  the  new  policies  would  be  carried  to  maturity,  and  pre- 
ferred them  to  the  old  ones,  as  otherwise  they  would  not  have 
made  the  exchange.  They  expressly  released  the  company 
from  all  liability  on  account  of  the  old  policies.  It  does  not 
appear  and  it  is  not  alleged  that  the  exchanges  and  the  releases 
were  procured  by  fraud  or  mistake.  A  iter  the  new  policies 
were  issued,  the  appellants  had  no  further  right  or  claim  under 
the  old  policies,  and  whatever  claim  they  have,  they  must  base 
upon  the  new  policies. 

The  certificate  which  was  attached  to  each  of  the  new 
policies,  stating  that  the  new  policy  was  issued  in  lieu  of  the 
old  policy,  does  not  affect  the  question  we  have  to  determine. 
It  did  not  keep  the  old  policy  in  life  or  give  any  rights  there- 
under. 

There  are  no  data  in  the  record  to  sustain  the  claim  made 
by  the  appellants  that  the  values  of  the  new  Dolicies  were  not 
properly  computed." 

Julius  McAdam  for  appellants. 

John  C,  Keder  for  the  attorney-general,  respondent. 

George  TF.  Wingate  for  the  receiver,  respondent. 

Eabl,  J.,  reads  for  affirmance. 
All  concur. 
Order  affirmed. 


Thomas  D.  Wibbbly,   Appellant,   v,  James  Bbander  Mat- 
1 91  M8  THBws,  Respondent. 

^09    158 

i«i  %  ^t  is  no  objection  to  an  award  of  an  arbitrator  that  he  did  not  hear  the  par. 
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ties  or  take  their  evidenoe,  when  it  appears  that  they  waited  a  hearing, 
and  that  it  was  intended  that  the  arbitrator  shoald  decide  the  matter 
submitted  upon  his  personal  knowledge  and  inspection. 
An  award,  if  valid,  is  a  bar  to  an  action  on  the  original  claim. 

(Argued  December  13, 1882;  decided  January  28,  1888.) 

Thb  material  facts  and  the  viewB  of  the  court  thereon  appear 
in  the  following  extract  from  the  opinion : 

*'  In  October,  1876,  one  Thomas  Drummond  made  a 
contract  with  the  defendant  to  erect  for  him  a  certain  baild* 
ing  in  the  city  of  New  York,  and  he  thereafter  entered  upon 
the  execution  of  his  contract,  and  erected  the  building.  He 
performed  certain  extra  work  upon  the  building,  for  which  he 
claimed  payment  of  the  defendant.  And  the  defendant  claimed 
that  he  had  omitted  to  perform  some  work  which  was  required 
of  him  by  his  contract,  and  claimed  to  be  allowed  damages 
on  account  of  such  omission.  And  thus  there  was  a  dispute 
between  them.  For  the  purpose  of  settling  this  dispute  they 
entered  into  a  written  agreement  submitting  the  matters  as  to 
the  extra  work,  and  the  omitted  work  to  one  Emile  Gruiv^  as 
sole  arbitrator,  whose  decision  was  to  be  final. 

Gruivd  was  the  architect  who  had  drawn  the  plans  and  spe- 
cifications for  the  building '  and  had  had  supervision  of  the 
work  thereon. 

He  subsequently  made  his  award,  by  which  he  found  the 
value  of  the  extra  work,  $2,265.25,  and  the  damages  for  the 
omitted  work,  $1,362.20,  and  he  awards  to  Drummond  the 
difference,  $893.05,  which  sum  the  defendant  tendered  and 
offered  to  pay  to  Drummond,  biit  he,  Drummond,  refused  to 
accept  that  sum,  and  then  assigned  his  claim  against  the  de- 
fendant for  the  extra  work  to  the  plaintiff,  who  commenced 
this  action  to  recover  for  such  work.  The  defendant  set  up 
the  award  as  a  bar  to  the  recovery. 

Upon  the  trial,  the  dispute  about  the  extra  work  and  the 
omitted  work,  and  the  submission,  award  and  offer  by  the  de- 
fendant to  perform  the  award  were  proved  and  found  by  the 
referee.  The  plaintiff  attempted  to  assail  the  award  on  the 
ground  that  the  arbitrator  did  not  hear  the  parties  and  take 
SiCKBLs— Vol.  XLVI.       82    • 
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their  evidence.  But  the  referee  found  upon  sufficient  evidence 
that  the  parties  waived  any  hearing  before  the  arbitrator. 
Gruiv^  was  the  architect  having  charge  of  the  construction 
of  the  building  and  was  familiar  with  all  the  matters  submitted. 
The  conclusion  is  clearlj  warranted  bj  the  evidence  that  the 
parties  expected  and  intended  that  the  arbitrator  should  decide 
the  matters  submitted  to  him  upon  his  personal  knowledge 
and  inspection,  without  any  evidence  of  witnesses,  and  any 
further  or  other  hearing  of  the  parties  than  he  gave  them. 
Drummond,  having  waived  ,a  hearing  before  the  arbitrator,  and 
the  introduction  of  evidence,  could  not,  after  the  award,  com- 
plain that  he  was  not  heard.  {Day  v.  Ha/mrrumdy  67  N.  Y. 
479 ;  15  Am.  Eep.  622.) 

The  claim  of  Drummond  was  merged  in  the  award,  and  the 
award  being  valid  was  a  bar  to  the  maintenance  of  this  action. 
{Coleman  v.  Wade^  6  N.  T.  44.)  " 

J.  Wray  Cleveland  for  appellant. 
William  D.  Hermen  for  respondent. 

Eabl,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Henry  G.  Habpbnding,  Appellant,  v,  Edgar  MmirsoN  et  al., 

Bespondents. 

It  ieemi  that  where  a  railroad  corporation  Buffers  default  in  the  pajment 
of  its  bonds  secured  bj  mortgage  on  its  road  and  franchises,  and  in  conse- 
quence the  mortgage  is  foreclosed,  and  property  sold,  the  sale  cannot  be 
attacked  on  the  ground  that  the  directors  of  the  corporation  were  actu- 
ated by  corrupt  motiyes  in  suffering  the  default,  and  that  this  was 
known  to  the  trustee,  in  the  absence  of  any  claim  of  collusion  between 
him  and  the  directors. 

jR  ieem8,  also,  that  a  director  of  a  railroad  corporation  may  properly  own  Its 
bonds  secured  by  mortgage  executed  by  it,  and  may  enforce  payment  In 
case  of  default  by  foreclosure. 

It  teems,  also,  that  where  a  director  so  owning  bonds  of  the  company  becomes 
the  purchaser  on  foreclosure,  an  action  cannot  be  maintained  to  impress 
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a  iroBt  upon  the  property  for  the  benefit  of  Btockholdeni,  because  of 
fraudulent  conduct  on  the  part  of  the  director  in  procuring  the  default 
which  caused  the  foreclosure,  at  least  without  paying  or  offering  to  pay 
to  him  the  amount  of  the  bonds.  The  equity  of  the  stockholders,  if  any,  is 
only  in  the  surplus  after  payment  of  the  bonded  debt,  and  the  action 
would  be  in  effect  a  bill  to  redeem. 

(Argued  December  18, 1S83 ;  decided  January  28,  1888.) 

This  action  was  brought  by  plaintiif,  as  a  stockholder  of  the 
Sodus  Baj  and  Coming^Elailroad  Company,  to  redeem,  as  such, 
from  a  foreclosure  and  sale  of  the  road,  the  same  having  been 
bid  off  by  defendant  Munson.  Plaintiff  also  asked  to  restrain 
a  proposed  sale  of  the  road  by  the  purchaser.  The  material 
points  discussed,  with  the  facts  pertinent  thereto,  appear  in  the 
following  extract  from  the  opinion. 

"  The  action  was  brought  upon  the  theory  that  the  foreclos- 
ure was  valid,  and  a  good  title  passed  to  Munson ;  but  that,  in 
such  good  title,  the  plaintiff,  as  a  redeeming  stockholder,  was 
entitled  to  share.  When  we  decided  that  the  statute  allowing 
such  .redemption  was  repealed  {Pratt  v.  Mvmson^  84  N.  T. 
582),  the  whole  cause  of  action  was  gone. 

It  is  now  sought  to  save  it  by  treating  it  as  something  which 
it  was  not,  and  by  a  total  change  of  the  theory  on  which  it  was 
brought.  That  can  rarely  be  permitted.  {Salisbury  v.  Howe^ 
87  N.  Y.  128.)  Usually  it  operates  as  a  deception,  both  upon 
the  adversary  and  the  court,  and  amounts  to  a  trial  under 
cover  of  an  issue  not  openly  avowed.  Frankness  and  fairness 
required  that  we  should  always  meet  such  a  change  of  position 
with  iiistrust. 

But  in  any  event  the  change  is  impossible.  The  action 
cannot  be  maintained,  to  set  aside  the  judgment  of  foreclosure 
and  the  consequent  sale  as  fraudulent  and  collusive.  There  are 
no  such  allegations  in  the  complaint.  On  the  contrary  the 
validity  of  the  mortgage  is  conceded ;  the  due  issue  of  bonds 
imder  it ;  their  honest  ownership  by  the  holders ;  a  default  in 
the  payment  of  interest ;  a  regular  foreclosure  by  the  trustee ; 
a  regular  sale,  the  all^ation  being  that  the  referee  ^  didy  sold 
said  mortgaged  property  described  in  said  judgment  to  Edgar 
Mun^n    ^    ^    in  all  respects  as  directed  by  said  judgment,' 
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the  delivery  of  a  deed  to  the  purchaser,  and  confirmation  of  the 
report  of  sale.  What  is  said  in  the  complaint  is  entirely  con- 
sistent with  the  validity  of  both  judgment  and  sale.  It  is  as- 
serted that  Munson's  motives  and  purposes  v(rere  bad  and  the 
mortgage  trustee  knew  it.  But  that  did  not  alter  the  fact  of  a 
default.  It  was  out  of  the  fact  that  the  duty  of  foreclosure 
sprang.  The  trustee  was  not  responsible  for  and  had  nothing 
to  do  with  the  motives  of  the  debtor  company  in  not  paying 
its  interest.  There  is  no  claim  against  him  of  collusion  or 
fraud,  nor  even  an  allegation  that  Munson  did  not  bid  in 
the  property  for  all  it  was  worth.  And  the  very  relief  asked 
affirms  the  sale,  for  it  prays  that  plaintiJBf  may  be  adjudged  the 
owner  of  a  proportionate  part  of  the  title  which  passed.  Then, 
too,  the  corporation,  which  was  the  mortgagor,  and  the  defend- 
ant in  the  foreclosure,  is  not  a  party  to  the  action,  and  has  not 
been  heard,  and  cannot  be  adjudged  guilty  of  fraud  through 
its  director,  and  the  judgment  to  which  it  was  a  party  be  set 
aside,  in  its  absence.  Nor  does  it  help  to  say,  that  the  com- 
pany, if  a  necessary  party,  might  have  been  brought  in.  On 
the  face  of  the  complaint  it  was  not  a  necessary  party.  That 
appeared  to  be  and  was  an  action  by  a  stockholder  to  redeem 
and  went  upon  the  ground  of  the  validity  of  the  sale.  To 
such  relief  and  such  cause  of  action  the  presence  of  the  com- 
pany was  not  essential,  and  nobody  suspected  or  was  bound  to 
suspect  that  the  cause  of  action  pleaded  was  to  be  dropped, 
and  one  utterly  inconsistent  with  it  put  in  its  place.  But  even 
then,  with  the  company  brought  in,  the  sale  could  not  have 
been  attacked  in  the  face  of  the  complaint  affirming  its  validity. 
It  is  claimed  now  that  Munson  could  not  be  a  purchaser  because 
he  was  a  director,  and  his  trust  duties  in  that  respect  were  in- 
consistent with  his  interests  as  an  individual.  But  an  officer  of 
a  railroad  corporation  may  honestly  own  its  bonds  secured  by 
a  mortgage.  We  have  so  held.  (Dimoomb  v.  iT.  Y.,  Sous. 
&  North,  R.  R.  Co,,  84  N.  Y.  190.  8.  CI,  88  .id.  1.)  If  that 
be  true,  he  can  of  course  enforce  them  in  the  usual  and  ordi- 
nary way,  and  if  there  be  question  as  to  his  right  to  become  the 
purchaser,  that  question  cannot  come  up  here,  for  the  complaint 
expressly  admitted  his  right,  and  alleged  that  the  title  on  his 
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purchase  was  dviJ/y  made  to  him.  So  far,  therefore,  as  this 
action  is  concerned  the  foreclosure  and  sale  must  stand  and  be 
deemed  valid. 

It  follows  that  the  action  cannot  be  sustained  to  restrain  the 
sale  to  Magee,  or  the  Syracuse,  Coming  and  Geneva  Railroad 
Company,  his  assignee.  The  foreclosure  sale  being  valid,  Munson 
became  the  owner  of  the  property  purchased,  and  could  sell  it  • 
as  he  pleased.  Even  if  by  reason  of  fraudulent  conduct  on  his 
part,  for  which  the  allegations  seem  sufficient,  he  was  liable  to 
an  action  at  law  for  damages  sustained,  or  some  sort  of  a  trust 
for  the  stockholders  could  be  impressed  upon  the  property  in 
his  hands,  which  theory  would  have  its  own  diflBciilties,  as  we 
shall  presently  see,  still  the  Syracuse,  Geneva  and  Corning  Com- 
pany had  a  perfect  right  to  buy  of  Magee,  and  he  of  Munson. 
They  were  under  no  obligation  to  refrain.  Their  purchase  is 
not  charged  to  have  been  fraudulent,  or  the  price  paid  unfair, 
and  we  cannot  set  aside  their  contract  upon  any  ground  which 
the  complaint  sets  up  as  to  them,  for  none  such  is  pleaded. 

But  the  most  hopeful  view  of  the  case  for  the  appellant  is  that 
which  treats  the  action  as  brought  to  impress  a  trust  upon  the 
property  in  the  hands  of  Munson  for  the  benefit  of  stockhold- 
ers, upon  the  ground  that,  as  to  them,  he  was  a  wrong-doer. 
Practically  this  means  that  he  should  be  adjudged  to  hold  the  . 
legal  title  which  he  had  acquired  for  the  benefit  of  the  original 
company  and  it^  stockholders,  because  of  his  fraudulent  con- 
duct in  procuring  the  default  which  culminated  in  the  foreclos- 
ure. Practically  this  would  be  equivalent  to  setting  aside  the 
sale.  But  a  further  trouble  with  this  view  of  the  case  is  that 
he  who  seeks  equity  must  do  equity.  If  Munson  is  to  be  treated 
as  trustee  his  Hen  upon  the  legal  title  for  his  debt  cannot  be 
disregarded.  The  bonds  he  held  were  honestly  issued,  and  rep- 
resent an  honest  debt,  which  the  company  or  the  stockholders 
are  bound  to  pay  before  they  take  from  him  the  property  he 
has  bought.  If  he  is  not  the  absolute  owner,  he  at  least  is  such 
to  the  extent  of  his  debt,  and  can  defend  his  possession  in  equity 
until  it  is  paid.  Granting  that  we  may  wipe  out  all  that 
has  been  done,  we  cannot  wipe  out  his  debt  or  his  lien.  The 
stockholders,  therefore,  can  only  impress  a  trust  upon  his  legal 
title,  and  so  re-claim  the  property  for  their  benefit  by  first  pay- 
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ing  and  discharging  Munson's  debt ;  and  such  an  ofEer  is  essen- 
tial to  their  right  of  action.  The  suit  becomes  a  bill  to  redeem. 
(Sto.  Eq.  PI.,  §  187,  a.)  But  none  such  is  pleaded  or  proved. 
The  one  pleaded  is  only  of  $171,  and  there  is  no  oflEer  of  any- 
thing else.  The  equity  of  the  stockholders,  if  they  have  any, 
is  only  upon  the  surplus  of  the  property  remaining  after  pay- 
ment of  the  bonded  debt.  If  there  is  no  such  surplus  then 
they  have  lost  nothing.  If  there  is  such  surplus,  or  one  may 
l>e  realized,  their  equity  must  be  confined  to  that,  and  they 
must  pay  the  bonded  debt,  if  they  ask  a  court  of  equity  to  re- 
turn them  the  property  with  the  bonds  and  the  mortgage  extin- 
guished by  a  foreclosure.  And,  in  this  view  of  the  case,  it  is 
evident  that  the  corporate  mortgagor,  representing  the  whole 
body  of  stockholders,  and  not  a  single  one  of  the  latter,  is  the 
proper  party  to  assail  as  voidable  in  equity  the  legal  title  which 
has  become  vested  in  Munson.  {Olcott  v.  Tioga  H.  H.  Co.y 
27  N.  Y.  546.)  No  reason  is  shown  why  it  would  not  or  might 
not  have  brought  the  action." 

Charles  S.  Baker  for  appelliant. 

JB.   W.  Huntington  for  respondent. 

FmcH,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Augusta  BABTHOLOMis  et  al..  Executors,  etc. ,  Bespondents,  v, 

SiGisMUND  Kaufmann,  Appellant. 

(Argued  December  15,  1882 ;  decided  January  23, 1888.) 

Decided  on  the  facts. 
Lewis  Sanders  for  appellant. 
Benjamiin  Merritt  for  respondents. 
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Danfobth,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


In  the  Matter  of  the  Application  of  the  Atiosnet-Gbneral 
OF  THE  State  op  New  York  v.  The  Guardian  Mutual 
Life  Insurance  Company. 

(Argaed  Janaarj  16, 1883 ;  decided  Janaary  28,  1888.) 

William  B,  HomUower  for  appellant. 

Rufu%  W.  PecJcham  for  respondent. 

Agree  to  affirm.     No  opinion. 
All  concur. 
Order  affirmed. 


The  People,  ex  rel.  Edward  Cavanagh,  Appellant,  v.  David 
McAdam,  as  Justice,  etc.,  Eespondent. 

(Sabmitted  Janaary  16, 1888  ;  decided  January  28, 1888.) 

Reported  below  (28  Hun,  284). 

Roscoe  H.  Chmming  for  appellant. 

Henry  WeKU  for  respondent. 

Agree  to  dismiss  appeal.     No  opinion. 
All  concur. 
Appeal  dismissed. 
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Charles  J.  Quinbt,  Appellant,  v.  Hosaoe  B.  Claflin  et  al., 

Respondents. 

(Argaed  Janaary  16,  1883 ;  decided  Janaarj  28. 1888.) 

Mem.  of  decision  below  (27  Hun,  611). 

/.  T.  WiUiama  for  appellant. 

Robert  S.  Green  for  respondents. 

Agree  to  dismiss  appeal.     No  opinion. 
All  concur,  except  Kapallo,  J.,  absent. 
Appeal  dismissed. 


JoHK  Sheilds,  Appellant,  v.  Akka  A.  Ingram,  Respondent. 

(Argued  January  23,  1888 ;  decided  January  80,  1883.) 

Moody  B.  Smith  for  appellant. 

Willam  A.  Coureen  for  respondent. 

Agree  to  affirm.   No  opinion. 
All  concur. 
Judgment  affirmed. 


Luther  T.  Fox,  as  Trustee,  etc.,  Respondent,  v.  Henry  SMrrn, 

as  Executor,  etc.,  et  al.,  Appellants. 

(Argued  January  18,  1888  ;  decided  February  6,  1883.) 

Natkcmid  C.  Moak  for  appellants. 

Hdbart  Krum  for  respondent. 

Agree  to  affirm.   No  opinion. 
All  concur. 
Judgment  affirmed. 
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Dehnib  Mahonet,  as  Administrator,  etc.,  Bespondent,  v.  The 

Ctfy  of  Buffalo,  Appellant. 

(Submitted  JanuRry  23,  1888 ;  decided  Febraar^  6,  1888.) 

M  C.  Hawks  for  appellant. 

Andey  Wilcox  for  respondent. 

Agree  to  affirm.    No  opinion. 

All  concur,  except  Tracy,  J.,  absent. 

Judgment  affirmed. 


Fanny  Semel,  as  Administratrix,  etc.,  Eespondent,  v.  The 
New  York,  New  Haven  and  Hartford  Eailroad  Com- 
PANY,  Appellant. 

(Argued  January  28,  1883 ;  decided  February  6,  1833.) 

JET.  H.  Anderson  for  appellant. 

CHbaon  Putzd  for  respondent. 

Agree  to  affirm.    Nc^  opinion. 

All  concur,  except  Bapallo,  J.,  absent. 

Judgment  affirmed. 


Joseph  M.  Koehler,  Appellant,  v,  Solomon  Adler,  Adminis- 
trator, etc..  Respondent 

(Argued  January  24, 1888 ;  decided  February  6,  1883.) 

■91 

This  action  was  brought  to  recover  an  alleged  loan.    It  is  re-  ^^48? 
ported  upon  a  former  appeal  in  78  N.  Y.  287.     The  evidence 
was  substantially  the  same  as  on  the  former  trial,  and  the  court  ^ 
held  as  on  the  former  appeal  that  a  question  of  fact  was  pre- 
sented for  the  jury. 

Plaintiff  claimed  that  the  loan  was  made  by  a  check  given 
by  him  to  defendant's  intestate.     The  defense  claimed  that 
SioKELs — Vol.  XL VI.        83 
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the  check  was  in  fact  given  in  the  business  of  the  Stone- 
wall Oil  Company,  of  which  corporation  the  decedent  was 
president  and  plaintiflE  the  treasurer,  the  latter  keeping  no 
separate  bank  account  of  the  moneys  of  the  corporation,  but 
depositing  them  in  his  own  name,  and  drawing  his  individual 
checks  when  payments  were  made  on  corporate  contracts  or 
liabilities. 

The  plaintiff  offered  himself  as  a  witness  on  the  trial,  and 
was  asked  by  his  counsel  whether  the  check  in  question  had 
any  thing  to  do  with  the  affairs  of  the  Stonewall  Oil  Company. 
This  was  objected  to  on  the  ground  that  it  called  for  a  per- 
sonal transaction  with  the  decedent,  and  was  incompetent  un- 
der section  829  of  the  Code.  The  objection  was  sustained,  and 
it  was  claimed  that  the  ruling  of  the  court  in  excluding  the 
evidence  was  erroneous. 

The  court  here  say :  "We  are  of  opinion  that  this  point  is 
not  tenable.  The  check  on  its  face  imported  a  personal  trans- 
action between  the  plaintiff  and  the  intestate.  The  point  in 
issue  was  whether  it  related  to  an  individual  transaction  of 
Koehler's,  or  to  a  transaction  by  him  as  treasurer  of  the  Stone- 
wall Oil  Company.  The  giving  of  the  check  was  consistent 
with  either  theory,  and  when  the  witness  was  asked  whether 
it  had  any  thing  to  do  with  the  affairs  of  the  Stonewall  Oil 
Company,  he  was  called  upon  by  his  answer  to  characterize  the 
transaction  either  as  an  individual  or  a  corporate  one.  The 
answer  to  the  question  would  necessarily  show  what  the  trans- 
action was,  and  the  plain  purpose  of  the  inquiry  was  to  nega- 
tive the  possible  inference  from  the  circumstances  that  the 
check  was  given  by  the  plaintiff  as  treasurer  of  the  oil  com- 
pany. It  is  not  the  test  of  the  admissibility  of  the  evidence  that  an 
answer  in  the  affirmative  would  have  been  adverse  to  the  inter- 
est of  the  plaintiff,  but  whether  proof  of  the  fact  to  which 
the  inquiry  related  would  involve  a  disclosure  of  the  nature 
of  the  transaction  at  the  time  the  check  was  given. 

The  case  of  Pimiey  v.  Orih  (88  N.  Y.  451)  does  not  deter- 
mine the  question  before  us.  In  that  case  a  witness  for  the 
plaintiff's  intestate  had  testified  to  a  conversation  between  the 
intestate  and  the  defendant,  in  his  presence,  and  it  was  held 
that  it  was  competent  to  prove  by  the  defendant  that  he  never 
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had  a  conversation  with  the  deceased  at  the  place  stated  by  the 
witness,  when  the  witness  was  present.  This  was  not  an 
attempt  to  prove  what  occurred  at  the  conversation  spoken  of, 
and  while  it  might,  by  discrediting  the  testimony  of  the  wit- 
ness, justify  the  inference  that  the  conversation  related  by  him 
never  was  had,  it  was  held  that  this  fact  did  not  render  the 
testimony  improper.  In  this  case  it  is  conceded  that  there  was 
a  personal  transaction  between  the  plaintiff  and  the  intestate, 
and  the  fact  offered  to  be  shown  by  the  plaintiff  was  in- 
separable from  the  transaction  itself,  and  whichever  way 
he  might  have  answered  it,  the  direct  effect  would  have 
been  to  disclose  the  character  of  that  transaction.  We 
think  that  the  general  denial  in  the  answer  authorized 
the  defendant  to  show  the  facts  in  respect  to  the  trans- 
action with  the  Stonewall  Oil  Company.  It  tended  to 
disprove  the  allegation  of  a  personal  loan  by  the  plaintiff,  and 
to  show  that  when  the  suit  was  brought  there  was  no  subsisting 
cause  of  action.    (  Young  v.  RummeU^  2  Hill,  478.)" 

WiUiam  Henry  Arnoux  for  appellant. 

Scmiud  Boardman  for  respondent. 

Andbbws,  J.,  reads  for  affirmance. 
All  concur,  except  Kapallo,  J.,  absent. 
Judgment  affirmed. 


Patrick  Mubray,  as  Administrator,  etc..  Appellant,  v.  Thb 
Trot  and  West  Troy  BfimoE  Company,  Bespondent. 

(Argued  January  28, 1888;  decided  February  6,  1883.) 

Rufu8  W,  Peokham  for  appellant. 
Samud  Foster  for  respondent. 
Agree  to  affirm.    No  opinion. 
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All  concur,  except  Danfobth  and  Finch,  JJ.,  dissenting, 
and  Eapallo,  J.,  absent. 
Judgment  affirmed. 


David  M.  Talmaoe,  Bespondent,  v,  Edward  N.  WnrroN  et 

al.,  Appellants. 

(Argued  JaDoary  80, 1888  ;  decided  Febrauy  6, 1888.) 

E.  M.  De  Witt  for  motion. 

Moody  B.  SmM  opposed. 

Motion  to  dismiss  appeal  granted.     No  opinion. 
All  concur. 
Appeal  dismissed. 


Eybbett  Johnson,  Bespondent,  v.  Sarah  N.  Cornwall  et  al., 

Appellants. 

(Argaed  January  29,  1888  ;  decided  February  9,  1888.) 

Ebpobted  below  (26  Hun,  499). 

CcUvin  Frost  for  appellants. 

Austvn  O,  JFbx  for  respondent. 

Agree  to  affirm.     No  opinion. 
All  concur. 
Judgment  affirmed. 


Charles  A.  Langdon,  Kespondent,  v.  Rosealoikb  A.  Gcr, 

Appellant. 

(Argued  January  80,  1888  ;  decided  February  9, 1888.)       • 
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This  was  an  appeal  from  an  order  of  General  Term  affirming 
an  order  of  Special  Term,  which  directed  a  readjustment  of 
plaintifPs  costs  and  an  allowance  of  full  costs  on  the  ground 
that  the  title  to  lands  was  put  in  issue  by  the  pleadings. 

The  action  was  for  assault  and  battery.  The  complaint 
alleged  that  "  defendant  wrongfully  and  unlawfully  entered 
upon  the  premises  of  the  plaintiff  and  into  his  dwelling-house," 
and  there  committed  the  assault  and  battery  complained  of. 

The  defendant's  answer  was :  First,  a  general  denial ;  Sec- 
ond^ an  averment  that  Henry  D.  Langdon  owned  the  premises; 
that  plaintiff  wrongfully  and  unlawfully  entered  the  house  and 
assaulted  said  Langdon,  and  thereupon  defendant,  the  servant 
of  said  Langdon,  under  his  orders,  resisted  the  assault  and  re- 
moved  plaintiff  from  the  house ;  and  Thirdy  that  defendant 
was  deputy  sheriff,  and  as  such  in  defense  of  said  Langdon, 
and  in  resisting  an  assault  upon  him  by  defendant,  removed 
him  from  the  house  as  aforesaid,  which  was  the  act  complained 
of.  Plaintiff  recovered  a  judgment  for  $25,  and  his  costs  were 
taxed  at  that  sum. 

The  court  here  say .  "  We  think  title  to  land  is  not  brought 
in  question  by  the  pleadings.  No  injury  to  the  freehold  is 
alleged  in  the  complaint,  nor  are  damages  claimed  for  enter- 
ing upon  the  premises.  The  injury  for  which  indemnity  is 
sought  was  to  the  person,  and  the  defense  set  up  was  that  the 
acts  complained  of  were  committed  in  defense  of  certain  par- 
ties, who,  being  first  assaulted  by  the  plaintiff,  requested  the 
assistance  of  the  defendant,  as  their  servant.  Upon  the  face 
of  the  papers  nothing  more  appeal's  than  a  simple  assault  and 
battery,  and  justification,  and  as  no  certificate  was  given  that 
the  title  to  lands  came  in  question  upon  the  trial,  and  the  re- 
covery was  less  tlian  $50,  we  think  the  plaintiff  was  entitled 
to  no  more  costs  than  damages.     (Code,  §  3228,  sub.  1  and  3.) 

It  is  true  the  complaint  alleges  that  the  defendant  wrongfully 
entered  the  plaintiff's  groimds  and  house  and  thei*e  committed 
the  assault,  and  the  answer,  besides  a  general  denial,  avers  that 
one  Henry  D.  Langdon  was  the  owner  of  the  house,  but  these 
aUegations  seem  mere  matters  of  description,  and  not  facts  upon 
which  the  right  of  either  party  depends.  The  violence  of 
neither  was  exerted  to  obtain  or  defend  possession  or  title." 
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L.  H.  Nortkrup  tor  appellant. 

U.  G.  Paris  for  respondent. 

Danfobth,  J.,  reads  for  reversal  of  orders  of  General  and 
Special  Term  and  for  denial  of  motion. 
All  concur. 
Ordered  accordingly. 


Thb  MBTBOPOLrrAK  CoNCEBT  CoMPAKY  (Limited),  Respondent, 
V.  Henrt  E.  Abbbt  et  al.,  Appellants. 

(Argued  Janaary  80, 1888  ;  decided  Febmaiy  9, 1888.) 

William  F.  Howe  for  appellants. 

John  S,  Davenport  for  respondent. 

Agree  to  affirm.    No  opinion. 
All  concur. 
Order  affirmed. 


Mabgaret  Sabvent    et    al.,  Bespondents,  v.   Edwabd  D. 

Eb»DRA,  Impleaded,  etc.,  Appellant. 

(Sabmiited  Januaiy  80, 1883  ;  decided  Febraaiy  9, 1888.) 

Bbpobtbd  below  (26  Hnn,  550). 

Qv>entin  McAdam  for  appellant. 

Dorsfieimer^  Bacon  cfe  Deyo  for  respondents. 

Agree  to  affirm.    No  opinion. 
All  concur. 
Order  affirmed. 
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Gbobqs  Mask,  Eespondent,  v.  The  National  Fisb  L^bubanok 

Company  of  Njbw  Yobe,  Appellant. 

(Aigaed  October  18, 1882 ;  decided  March  6, 1888.) 

RjcpoBTED  below  (24  Hun,  565). 

Matthev)  Hale  for  appellant. 

jB.  a,  PmfJMnter  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  conenr. 
Judgment  affirmed. 


DwioHT  M.  FuKMAN,  Beepondeut,  v.  Chablbs  J.  Johnson, 

Appellant. 

(Argaed  December  7, 1883  ;  decided  March  6, 188Q.) 

A,  If.  Sheldon  for  appellant. 
D.  L.  Atkins  for  respondent. 

Agree  to  affirm  on  oninion  below. 
All  concur. 
Judgment  affirmed. 


DwiGHT  H.  FuBMAN,  Bespoudeut,  v.  Chablbs  J.  Johnson, 

Appellant. 

(Argaed  December  7, 188d  ;  decided  March  6, 1888.) 

A.  If.  Sheldon  for  appellant. 
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D.  L.  Atkyns  for  respondent. 

Agree  to  affirm.    No  opinion. 
All  concur. 
Judgment  affirmed. 


Charles  H.  Eabeby,  Jr.,  as  Executor,  eta,  Kespondent,  v. 
The  Lake  Shokb  and  Michigan  Southern  Railway  Com- 
pany, Appellant. 

William  F.  Drake  et  al.,  Respondents,!;.  The  Same,  Appellant. 

AxEXANDER  MoNBOB,  Respondent,  v.  The  Same,  Appellant. 

These  cases  presented  the  same  questions  and  were  argued 
ith  Jermain  v.  L,  S.  cfe  M.  8,  R.  Co,  {anUy  p.  483). 


and  decided  with  Jermain 


Conrad  Cramer,  as  Administrator,  etc.,  Appellant,  v.  John 

Chester  et  al.,  Respondents. 

(Submitted  Febraary  5,  1883;  decided  March  6,  1888.) 

Deoided  on  the  facts. 
TT.  A.  Beach  for  appellant. 
Sidney  S.  Harris  for  respondents. 

Danforth,  J.,  reads  for  affinnance. 
All  concur. 
Judgment  affinned. 


Anne  Manning,  as  Administratrix,  etc.  Respondent,  v.  The 
Port  Henry  Iron  Ore  Company  of  Lake  Champlain,  Ap- 
pellant. 

Under  the  provisioii  of  the  act  of  1870  (Chap.  78»  Laws  of  1870)  in  refer- 
ence to  compensation  for  causing  death  bj  negligence,  which  proTfdes 
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that  the  amount  of  damages  recovered  shall  dnw  interest  from  the  time 
of  the  death,  **  which  interest  shall  he  added  to  the  verdict,"  the  jary 
have  nothing  to  do  with  the  question  of  interest ;  that  is  to  be  added  to 
the  damages  inserted  in  the  entry  of  judgment  by  the  clerk ;  and  this  al- 
though the  Jury  in  making  up  damages  awarded  in  fact  included  the 
interest. 
It  seemi  that  the  remedy  of  the  defendant  in  such  case,  if  any,  is  to  move 
to  set  aside  the  verdict. 

(Argued  February  8,  1888  ;  decided  March  6, 1883.) 

This  was  an  appeal  from  an  order  of  General  Term,  revers- 
ing an  order  of  Special  Term,  which  denied  a  motion  to  strike 
from  the  entry  of  judgment  the  sum  of  $933.92  added  to  the 
verdict  and  inserted  in  the  entry  of  judgment  by  the  clerk  as 
and  for  interest  on  the  verdict,  and  modifying  the  judgment 
by  striking  out  such  item.  (Mem.  of  decision  below,  27  Hun, 
219.) 

The  action  was  to  recover  damages  for  alleged  negligence 
causing  the  death  of  plaintifiPs  intestate. 

Upon  the  trial  of  the  action,  the  jury  came  into  court 
and  were  inquired  of,  by  the  clerk,  whether  they  had  agreed 
upon  their  verdict,  and  announced,  through  their  foreman, 
that  they  had  agreed  upon  a  verdict  for  the  plaintiff  in  the  sum 
of  $3,000.  The  clerk  thereupon  made  a  formal  entry  of  the 
rendition  of  this  verdict  for  the  plaintiff  in  the  minutes. 

Afterward,  the  plaintiff's  counsel  called  the  attention  of 
the  court  to  tlie  statute  on  the  subject,  and  inadvertently 
suggested  that  the  clerk  be  instructed  to  add  interest  to  the 
verdict,  in  accord^mce  with  its  provisions.  The  learned  judge 
replied  :  "  I  don't  know  about  that ;  I'll  see."  And  directed 
the  jury  to  retire  and  consider  the  matter.  The  jury  subsequently 
informed  the  judge,  as  follows :  *^  We  intend  to  include  in- 
terest to  date."  The  clerk  then  made  this  entry  in  his 
minutes:  "The  jury,  on  being  inquired  of  by  the  court 
whether  they  intended  to  include  interest,  by  the  direction  of 
the  court,  the  jury  retired  to  consider  the  matter  and  again  re- 
turned into  court  and  said  they  included  interest  to  date." 
This  entry,  however,  was  so  made  without  any  direction  from 
the  court,  and  was  never  read,  or  its  substance  stated  to  the 
jury  or  assented  to  by  them  in  any  way. 
SicKBLs  — Vol,  XLVL        84 


666  MEMOBANDA  OF 

The  court  here  say  :  "  The  statute  under  which  this  recovery 
was  had  (Chap.  78,  Laws  of  1870)  provides  that  the  amount 
of  damages  recovered  shall  draw  interest  from  the  time  of  the 
death  of  the  person  killed,  ^  which  interest  shall  be  added  to 
the  verdict  and  inserted  in  the  entry  of  the  judgment.'  The 
jury  have  nothing  to  do  with  the  interest.  That  is  to  be  added 
to  the  damages,  and  inserted  in  the  entry  of  the  judgment  by 
the  clerk.  Here  the  jury  rendered  a  verdict  for  $3,000.  It 
matters  not  now  how  or  by  what  process  of  reasoning  or 
method  of  computation  they  arrived  at  it.  That  was  their 
verdict,  and  to  that  the  clerk  was  directed  by  the  statute  to 
add  the  interest.  If  the  jury  in  fact  included  interest  in 
making  up  the  amount  of  damages  awarded  by  them,  the 
remedy  of  the  defendant,  if  any,  was  to  move  to  set  aside  the 
verdict  upon  that  ground.  That  it  did  not  do,  and  it  must 
fail  in  its  motion  to  strike  out  the  interest  added  by  t^e  clerk 
in  strict  conformity  to  the  statute." 

Sa/mueL  Band  for  appellant. 

M.  D.  Orover  for  respondent. 

Per  cv/ricmh  opinion  for  reversa*  of  order  of  General  Term 
and  affirmance  of  that  of  Special  Term. 
All  concur. 
Ordered  accordingly. 


Anne  Manning,  as  Administratrix,  etc.,  Bespondent,  v.  Ths 
PoBT  Hknbt  Ibon  Obb  Company  of  Laxs  Champlain, 
Appellant. 

(Argued  February  8, 1888 ;  decided  March  6, 1888.) 

M.  D.  Orover  for  appellant. 
Sa/nvad  Hand  for  respondent. 
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PtT  cfwria/ra.  Mem.  for  affirmance  on  ground  that  evidence 
was  sufficient  to  sustain  verdict. 
All  concur. 
Judgment  affirmed. 


William  E.  Sawyer,  Plaintiff  in  Error,  v.  The  People  of  the 
State  op  New  York,  Defendant  in  Error. 

1%  §eetni  that  upon  the  trial  of  an  indictment  for  an  aaaaolt  with  a  deadly  ^ 

weapon,  the  aasauit  being  proved,  the  burden  is  upon  the  accnaed  to 
establish  the  existence  of  sufficient  cause  to  justify  the  use  of  such  a 
weai)on.  ,SJ  M7 

(Submitted  February  9.  1888  ;  decided  March  6,  1888.) 

Plaintiff  in  error  was  indicted  for  an  assault  with  intent  to 
injure.  It  was  proved  hj  the  prosecution  on  the  trial  that  the 
prisoner  fired  a  pistol  at  one  Steele,  inflicting  a  dangerous 
wound.  The  question  litigated  on  the  trial  was  whether,  at 
the  time  of  the  shooting,  the  prisoner  had  reasonable  grounds 
to  believe  that  the  complainant  intended  to  make  an  assault 
upon  him,  and  that  such  assault  placed  his  life  in  jeopardy. 
The  court  here  say :  "  We  have  carefully  examined  the  evi- 
dence taken  on  the  trial,  and  found  it  difficult  to  harmonize 
the  statements  of  the  witnesses,  but  for  that  very  reason  a 
question  was  presented  peculiarly  adapted  to  the  judgment  and 
consideration  of  the  jury.  The  burden  would  seem  to  rest 
upon  the  defendant  to  establish  to  the  satisfaction  of  the  jury 
the  existence  of  sufficient  cause  to  justify  him  in  the  use  of  a 
deadly  weapon,  such  as  he  concededly  used  on  this  occasion. 
Upon  the  evidence  in  this  case,  we  think  the  jury  were  justi- 
fied in  saying  that  the  existence  of  such  cause  was  not  estab- 
lished to  their  satisfaction,  although  if  they  had  found  the  other 
I  way,  there  would  have  been  no  ground  upon  which  to  disturb 

their  verdict. 

'^  We  have  also  carefully  examined  the  several  exceptions  taken 
by  the  plaintiff  in  error  to  the  rulings  of  the  court  appearing 
in  the  record. 
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'^  While  the  eouiiBel  for  the  defendant  in  his  printed  points 
questions  three  of  sach  rulings,  but  two  of  them  are  shown  by 
the  record  to  liave  been  taken  by  him.  These  relate  to  the 
exclusion  by  the  court  of  answers  to  the  following  questions 
put  to  defendant's  witnesses  by  his  counsel. 

"  ^  In  your  association  with  him  it  has  been  your  observation 
that  he  is  a  peaceable  character,  his  disposition  as  to  peaceable- 
ness  ? '  Second.  *■  What  is  your  judgment  as  to  his  disposition 
as  to  peacefulness  or  quarrelsomeness  ? ' 

"  Each  of  the  witnesses  to  whom  these  questions  were  put 
were  allowed  to  answer  all  questions  relating  to  the  general 
character  of  the  defendant,  although  they  showed  but  slight 
acquaintance  with  it  and  were  allowed  to  and  gave  favorable 
answers  to  questions  referring  to  his  character  for  quietness  and 
peacefulness.  While  we  think,  from  the  circumstances,  no 
possible  injury  could  happen  to  the  defendant  by  the  exdasion 
of  the  evidence  objected  to,  we  also  think  the  questions  were 
objectionable  as  being  leading  and  calling  for  the  opinions  of 
the  witnesses  as  to  the  character  of  the  accused  based  upon 
their  personal  observation.  It  was  competent  for  the  defend- 
ant to  call  witnesses  as  to  his  general  reputation  and  character, 
but  this  is  as  far  as  the  law  permits  him  to  go." 

WUlia/m  F,  Howe  for  plaintiff  in  error. 

John  Vincent  for  defendant  in  error. 

KuGER,  Ch.  J.,  reads  for  affirmance. 

All  concur,  except  Andrews,  J.,  not  voting,  and  Kapallo, 
J.,  absent. 

Judgment  affirmed. 

Julius  Catlin,  Jr.,  et  al.,  Respondents,  v.  William  H.  Riok. 
ETTS,  Receiver,  etc.,  Impleaded,  etc..  Appellant. 

William  L.  Pomeboy,  et  al.,  Appellants,  v.  The  Same,  Re- 
spondents 

Adolph  BERimEiMSB,  Appellant,  u  The  Same,  Respondent. 

Where  within  thirty  days  after  the  granting  of  an  attachment  the  defend- 
ant, against  whom  it  was  issned,  appeared  generally  in  the  action,  Kdd^ 
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tbAt  thiB  was  eqoivalent  to  a  peraonal  aerrioe  of  the  BummoDS,  and  met 
the  reqairement  of  the  provision  of  the  Code  of  Civil  Procedure  (§  638), 
that  the  summons  shall  be  served  within  thirty  dajn  after  granting  of 
the  attachment ;  that  said  provision  mast  be  read  with  the  provision 
(§  424),  making  a  volantary  general  appearance  **  equivalent  to  personal 
service  of  the  summons." 

Blommv.  Skies  {U  N.  Y.  615),  distinguished. 

An  appeal  does  not  lie  to  this  court  from  an  order  vacating  an  attachment, 
unless  it  appears  in  the  order  appealed  from  that  the  attachment  was  set' 
aside  for  want  of  power  to  grant  it,  or  upon  some  ground  involving 
jurisdiction  of  the  court. 

(Argued  March  6, 1888 ,  decided  March  13, 1883.) 

In  the  case  first  entitled,  an  attachment  was  issued  and  a  mo- 
tion was  made  to  vacate  it,  apparently  upon  the  ground  that 
the  summons  had  not  been  served  within  30  days,  upon  the  de- 
fendants, as  required  by  section  638  of  the  Code  of  Civil  Pro- 
cedure. The  motion  was  granted  upon  that  ground  and  then 
the  plaintiff  appealed  to  the  General  Term  where  the  order  of 
the  Special  Term  waa  reversed.  The  defendants  appealed  to 
this  court. 

The  court  here  say  :  "  We  are  of  opinion  that  the 
decision  of  the  General  Term  was  right.  It  is  true  that 
section  638  requires  that  the  summons  shall  be  served  within 
30  days  after  the  granting  of  the  attachment ;  but  section  424 
of  the  Code  must  be  read  with  section  638,  and  that  provides 
that  the  *  voluntary  general  appearance  of  the  defendant  is 
equivalent  to  personal  service  of  the  summons  upon  him.' 
Here  both  of  the  defendants,  against  whom  the  attachment 
was  granted  appeared  in  the  action  generally  within  the  30 
days,  and  that  for  all  purposes  of  the  action  was  equivalent 
to  a  personal  service  of  the  summons.  It  would  have  been  a 
very  idle  ceremony  for  the  plaintiff  to  procure  personal  service 
of  the  summons  upon  the  defendants  after  they  had  put  in  a 
general  appearance  in  the  action.  Nothing  to  the  contrary  of 
this  was  decided  in  the  case  of  Blossom  v.  £stes  (84  N.  Y.  615). 
In  that  case  the  summons  was  not  served  within  30  days,  and 
it  was  therefore  held  that  the  attachment  fell,  and  that  a  subse- 
quent appearance  did  not  revive  it  or  give  it  new  vitality." 

In  the  last  two  cases  above  entitled,  the  attachments  were  va- 
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cated  at  Special  Term  and  the  orders  of  the  Special  Term  were 
affirmed  at  the  General  Term.  It  does  not  appear  in  the  orders 
appealed  from  that  the  attachments  were  set  aside  for  the  want 
of  power  to  grant  them,  or  npon  any  ground  involving  the 
jurisdiction  of  the  court.  It  appears  from  the  opinions  pro- 
nounced at  the  General  Term,  that  the  right  to  an  attachment 
in  each  case  was  denied  upon  the  ground  that  the  affidavits  did 
not  sufficiently  show  a  cause  of  action  in  favor  of  the  plaintiff 
against  the  defendants,  as  required  by  sections  636  and  637,  of 
the  Code.  The  court  say :  "  We  agree  with  the  General  Term. 
But  we  have  frequently  held  that  an  appeal  does  not  lie  to  this 
court  from  such  an  order," 

Melville  H.  Regenshergher  for  plaintiffs. 
(7.  TT.  West  for  appellants. 

Earl,  J.,  I'eads  for  affirmance  of  order  in  case  first  above 
entitled,  and  for  dismissal  of  appeal  in  the  other  two  cases. 
All  concur. 
Ordered  accordingly. 


Thb  Pboplb,  ex  rel.  The  Ambrioan  Fire  Insurakob  Com- 
PANT,  Appellant,  v.  The  Commissioners  of  Taxbs  and  As- 
sessments OF  THE  Crrr  of  New  Yore,  Respondent. 

(Argued  March  6,  1883;  decided  March  18, 1888.) 

Reported  below  (28  Hun,  261). 

ChoHea  E,  Miller  for  appellant. 

Oeorge  P.  Andrews  for  respondent. 

Agree  to  affirm.    No  opinion. 
All  concur. 
Order  affirmed. 
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Thomas  MoNam;ara,  Respondent,  v.  Canada  Stbambhip  Com- 
pany (Limited),  Appellant. 

(Argued  March  6, 1888 ;  decided  March  18, 1888.) 

G.  Stewart  Davison  for  appellant. 

Thomas  Nolan  for  respondent. 

Agree  to  affirm.     No  opinion. 
All  concur. 
Order  affirmed. 


In  the  Matter  of  the  application  of  Albert  Sohnitzlbb  to 
compel  RuFus  F.  Andbbws,  Receiver,  etc.,  to  pay  Judgment. 

(Argued  March  6.  1883 :  decided  March  13,  1883.) 

John  C.  Keder  for  appellant. 
Henry  W.  Johnson  for  respondent. 

Agree  to  affirm.     No  opinion. 
All  concur. 
Order  affirmed. 


Thb  Mayob,  Aldbbmbn  and  Commonalty  of  thb  City  of 
New  York,  Respondent,  v.  Thb  Tenth  National  Bank 
OF  THE  City  of  New  York,  Appellant. 

(Argued  March  6, 1883 ;  decided  March  13, 1888.) 

William  HUdreth  Field  for  appellant. 

John  H,  SPtaha/n  for  respondent. 

Agree  to  dismiss  appeal.     No  opinion. 
All  concur. 
Appeal  dismissed. 
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The  Pboplb,  ex  rel.  Napoleon  X.  Archahbault,  Eeepoiid- 
ent,  V.  The  Boabd  of  Sufsbvisobs  of  the  .  County  of  Ul- 
BTEB,  Appellant. 

Under  the  provieionB  of  the  Militarjr  Code  (§§  124, 125,  chap.  80,  Laws  of 
1870,  aa  amended  by  chap.  228,  Laws  of  1875)  aathorizing  the  command- 
ing officer  of  each  regiment,  etc.,  to  appoint  a  person  to  take  charge  of 
the  armorj,  whotie  compensation,  within  the  prescribed  limits  as  certified 
by  the  commanding  officer,  shall  be  a  county  charge,  the  board  of  su- 
pervisors of  the  county  has  no  jurisdiction  to  audit  or  review  the  amount 
of  compensation  so  certified,  the  board  has  no  other  duty  in  reference 
thereto,  except  to  cause  the  amount  to  be  levied,  collected  and  paid  like 
other  county  charges. 

An  allowance  for  Sundays  necessarily  employed  in  caring  for  the  armory 
is  not  prohibited  or  condemned  by  any  statute,  and  the  supervisors  have 
no  authority  to  deduct  such  an  allowance. 

(Argued  March  6,  1888 ;  decided  March  18, 1883.) 

This  was  an  appeal  from  order  of  General  Term,  affirming 
an  order  of  Special  Term,  granting  a  writ  of  peremptory  man- 
damus directing  defendant  to  raise,  levy  and  pay  to  the  re- 
lator the  amount  of  his  bills  for  services  in  caring  for  the  arm- 
ory of  the  Twentieth  Battalion,  N.  G.  S.  N.  Y.,  situate  at 
Kingston,  as  certified  to  by  the  conxmanding  officer.  The 
bills  were  presented  to  defendant  who  struck  out  the  allow- 
ance for  fifty-six  days,  which  were  Sundays. 

The  court  here  say :  "  We  are  of  opinion  that  the  peremp- 
tory mandamus  was  properly  granted.  The  relator  was  prop- 
erly and  legally  appointed  to  take  charge  of  the  armory  at 
Kingston.  It  is  undisputed  tliat  he  rendered  -  the  services 
charged  in  his  bill,  and  that  his  bill  was  properly  certified  by 
the  commanding  officer  who  appointed  him.  The  amount  of 
the  bill  thus  certified  became  a  charge  upon  the  county  of 
Ulster,  and  the  supervisors  had  no  other  duty  in  reference 
thereto,  except  to  cause  the  amount  of  the  bill  to  be  levied, 
collected  and  paid  like  other  county  charges.  (Sees.  124  and 
125  of  chap.  80  of  the  Laws  of  1870,  as  amended  by  chap. 
223  of  the  Laws  of  1875.)  The  board  of  supervisors  had  no 
power  or  jurisdiction  to  audit  or  review  the  amount  of  com- 
pensation allowed  and  certified  by  the  commanding  officer. 
The  supervisors  had  no  right  to  deduct  all  the  Sundays  upon 
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which  the  relator  rendered  services,  upon  any  theory.  It 
appears  from  the  affidavits,  and  from  the  nature  of  the  employ- 
ment, that  services  were  as  necessary  upon  Sundays  as  upon 
any  other  day  of  the  week,  and  they  are,  therefore,  not  pro- 
hibited or  condemned  by  any  statute.  The  order  should  be 
affirmed." 

Howa/rd  Chipp^  Jr.^  for  appellant. 
Walter  8.  Kenyan^  Jr.^  for  respondent 

Eabl,  J.,  reads  for  affirmance. 

All  concur. 
Order  affirmed. 


Mabib  Dold  v.  Geoegb  A.  Haooebtt,  impleaded,  etc..  Ap- 
pellant, Irving  National  Bank,  Besoondent. 

(Argaed  March  6, 1883 ;  decided  March  13, 1888.)  ^ 

Samuel  Unismeyer  for  appellant. 

Oratz  Nathan  for  respondent. 

Agree  to  affirm.    No  opinion. 
All  concur. 
Order  affirmed. 
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ACTION. 

An  action  in  the  Supreme  Oonrt 
again  at  a  National  bank  need  not 
be  brought  in  the  county  where 
the  bank  is  located,  but  may  be 
brouglit  in  any  county  where  the 
plaintiff  resides.  Taltnage  v. 
Third  Nat,  Bk,  631 


ADMISSION  AND  DECLARATION. 

As  to  admisaiiyUity  as  evidence 

on  criminal  trial  of  confemone  of 
prisoner. 

See  People  v .  McOloin,  241 

WTien  evidence  of  admissione 

and  deelaratione  of  opposing  wUnese 
competent. 

See  Homer  y.  JSherett,  {Mem,)    641 


ALIMONY. 

1.  It  is  only  when  an  action  is 
brought  by  a  wife  for  divorce  or 
separation »  as  prescribed  by  the 
Code  of  Civil  Procedure,  §  1766, 
that  an  allowance  for  alimony  is 
proper.  Bamsden  v.  Rameden,  281 

2.  Where,  therefore,  the  complaint 
in  an  action  by  a  wife  against  her 
husband  alleged  facts  sufficient  to 
sustain  an  action  for  separation, 
but  simply  asked  for  support  and 
maintenance,  heldt  that  tne  court 
had  no  jurisdiction  to  make  an  order 
g^nting  alimony  pendente  lite  or 
counsel  fees.  Id, 


APPEAL. 

1.  As  to  whether  the  provision  bf 
the  Code  of  Criminal  Procedure 
(§  527,  as  amended  in  1882,  chap. 
860,  Laws  of  1882),  providing 
that  *'the  appellate  court  may 
order  a  new  trial  if  it  be  satis- 
fied" that  justice  requires  it,  al- 
though no  exceptions  were  taken 
on  trial,  applies  to  this  court, 
quosre.    People  v.  McOloin,        241 

2.  In  an  action  against  an  executor, 
costs  were  imposed  upon  defend- 
ant, payable  out  of  the  estate, 
because  of  refusal,  on  his  part,  to 
refer.  Heldf  that  as  defendant 
was  not  injured,  he  could  not  be 
heard  to  complain  of  the  absence 
of  the  certificate  of  the  judge  who 
tried  the  cause  required  by  the 
Code  of  Civil  Procedure  (§  1886). 
Meltzer  v.  DoU.  385 

8.  Where,  upon  motion  for  a  peremp- 
tory writ  of  mandamus,  the  de- 
fendant reads  affidavits  justifying 
his  action,  and  controverting  the 
allegations  of  the  relator,  and  the 
latter,  without  introducing  further 
papers  or  asking  for  an  alternative 
writ,  proceeds  to  argument,  after  a 
decision  denying  such  motion,  a 
motion  on  the  part  of  the  relator 
to  modify  the  order  so  as  to  permit 
an  alternative  writ  to  issue  is  ad- 
dressed to  the  discretion  of  the 
court,  and  its  decision  thereon  is 
not  reviewable  here.  People,  ex 
rel,  Hartf  L,  dt  An,  Co.,  v.  Fair- 
man,  385 

4.  Among  other  assets  left  by  a  tee- 
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tator,  whicb,  by  the  will,  his 
execators  were  directed  to  convert 
into  money,  was  an  interest  in  cer- 
tain real  estate  which  was  in- 
cumbered  by  mortg^ses.  The  ex- 
ecutors failed  to  sell ;  they  paid 
off  the  incumbrances  and  expended 
further  sums  of  money  for  taxes, 
and  in  the  care  and  preservation 
of  the  property.  A  large  propor- 
tion of  said  expenditures  were 
after  the  expiration  of  the  eighteen 
months.  In  the  executors'  accounts 
the  items  of  payment  upon  the 
mortgafi^es  were  entered  as  debts 
allowed  and  paid  in  a  statement  of 
*•  moneys  paid,  *  *  *  to  the 
creditors  of  the  deceased."  Cer- 
tain contestants,  among  whom 
were  infants,  who  appeared  by 
special  guardian,  filed  specific  ob- 
jections  to  the  accounts.  No  objec- 
tion was  stated  to  the  payment  of 
the  mortgages.  The  accounts  were 
sent  to  an  auditor  ;  after  the  close 
of  the  evidence  before  him,  the 
adult  contestants  stated  that  they 
would  not  press  any  objections  to 
the  accounts,  in  respect  to  said 
property.  The  guardian  for  the 
infant  contestants  filed  no  excep- 
tions to  the  auditor's  report,  the 
adult  contestants  did  ;  the  surro- 
gate decided  that  the  notice  given 
the  auditor  was  equivalent  to  a 
withdrawal  of  all  objections  as  to 
said  expenditures.  The  adult  con- 
t&stants  appealed,  the  special  guar- 
dian  did  not.  Held,  the  objection 
that  the  infants  did  not  join  in  the 
notice,  and  so  were  not  bound 
thereby,  could  not  be  urged  upon 
the  appeal ;  that  the  adult  contest- 
ants were  bound  by  their  own 
action,  and  the  infants  by  the  de- 
cree, which,  as  thev  had  not  ap- 
pealed, was  conclusive  as  to  them. 
2n  re  Estate  of  Weston.  502 

5.  A  misdirection  by  the  court  upon 
the  question  of  the  burden  of 
proof,  upon  the  trial  by  jury  of 
specific  questions  of  fact  in  an  ac 
tion  triable  by  the  court,  may, 
**in  the  discretion  of  the  court 
which  reviews  it,  be  disregarded, 
if  it  is  of  opinion  that  substantial 
justice  does  not  require  that  a  new 
trial  should  be  granted."  (Code 
of  Civil  Procedure.  §  1003.)    Pott 

'  V.  Mason,  5S9 


6.  An  appeal  does  not  lie  to  this 
court  from  an  order  vacating  an  at- 
tachment, unless  It  appears  in  the 
order  appealed  from  that  the  at- 
tachment was  set  aside  for  want  of 
power  to  grant  it,  or  upon  some 
ground  involving  jurisdiction  of 
the  court.     CaUin  v.  Ricketts,  668 

When  findings  of  jury  as  to 

marriage,  and  legitimacy  of  children 
eondfisive. 

See  Hynes  v.  JfeDermott,  451 


APPEARANCE, 
Voluntary  general  appearance 


equivalent  to  personal  service  of  sum- 
mons tpithin  provision  of  Code  of  Civil 
Procedure  (§  638),  requiring  summons 
to  he  served  within  thirty  days  after 
granting  an  attachment. 
See  CaUin  v.  Ricketts.  668 


ARBITRATION. 

Plaintiff  and  L.  M.  H.,  her  testatrix 
executed  a  lease  under  seal  of 
their  interests  to  defendant,  who 
went  into  possession  under  it. 
Subsequently,  differences  having 
arisen,  the  parties  entered  into  an 
agreement  under  seal  to  submit 
the  matters  in  difference  to  arbitra- 
tors, which  contained  a  provision 
that  "the  .lease  shall  be  sur- 
rendered," the  arbitrators  to  deter- 
mine how  much  damage  or  com- 
pensation, if  any,  shall  be  paid  br 
the  lessors  to  the  lessee  '*  for  soon 
surrender."  The  lease  was  de- 
livered to  the  arbitrators,  who  made 
an  award  which  was  set  aside  as 
void.  Thereafter,  L.  M.  H.  and 
one  of  the  arbitrators  died.  In  an 
action  to  recover  rent  reserved  by 
the  lease,  held,  that  the  agreement 
to  arbitrate,  at  the  moment  of  its 
execution,  operated  as  a  surrender 
and  cancellation  of  the  lease ;  that 
neither  the  failure  to  make  a  valid 
award,  nor  the  revocation  of  the 
submission  by  death  of  one  of  the 
arbitrators  or  of  one  of  the  parties 
operated  to  revive  the  lease;  and 
that,  therefore,  the  action  was  not 
maintainable.    Harris  v.  Hiscoek. 

340 

See  Award. 
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ASSAULT  AND  BATTERY. 


-When  title  to  land  not  brought 


in   question  by  pleadings  in   action 
for  assault  and  battery  so  as  to  entitle 
plaintiff  to  full  costs  when  judgment 
is  less  than  $50. 
See  Langdon  v.  Ouy,    (Mem,)  660 


ASSAULT  WITH  DEADLY 
WEAPON, 

It  seems  that  upon  the  trial  of  an  in- 
dictment for  an  assault  with  a 
deadljT  weapon,  the  assault  being 
proved,  the  burden  is  upon  the 
accused  to  establish  the  existence 
of  sufficient  cause  to  justifjr  the 
use  of  such  a  weapon.  Sawyer  v. 
Peo^,  667 

Evidence  of  cTiaracter  of  pris- 


oner as  a  peaceful  man^  not  com- 
petent on  trial  of  indictment  for  as- 
sault with  deadly  weapon,  evidence 
slundd  be  confined  to  general  reputcUion 
and  character.  Id. 


ASSESSMENT  AND  TAXATION. 

1  Prior  to  the  passage  of  the  New 
York  citj  charter  of  1878  (Chap.  S'S5, 
Laws  of  1873),  a  plan  for  the  drain- 
age of  the  "  Boulevard  "  through- 
out its  whole  extent  had  been  pre- 
pared and  approved  by  the  proper 
authorities.  The  sewers  were  di- 
vided into  five  sections  or  districts, 
each  independent  of  and  entirely 
disconnected  with  the  others,  hav- 
ing a  different  outlet  and  capable 
of  being  separately  constructed 
without  regard  to  the  othere.  A 
separate  assessment  was  made  for 
the  work  in  each  section.  When 
the  charter  was  adopted  some  work 
had  been  done  upon  one  of  the  sec- 
tions. Meld,  that  this  was  not 
work  **in  progress"  upon  all  the 
sections  within  the  meaning  of  the 
exception  in  the  provision  in  said 
charter  (§  91;  in  regard  to  letting 
work  by  contract,  exempting  such 
work  from  the  contract  system  ; 
that  the  sewerage  of  the  Boulevard 
was  not  an  entire  work  but  a  series 
of  separate  improvements;  and  that, 
therefore,  an  assessment  for  con- 
structing sewers  in  one  of  the  sec- 


tions whereon  no  work  had  been 
done  prior  to  the  charter,  the  im- 
provement having  been  done  by 
day's  work  not  by  contract,  was 
illegal  and  void.     In  re  BlodgeU. 

117 

2.  Under  the  provision  of  the  act "  to 
alter  the  map  or  plan  of  certain  por- 
tions of  the  city  of  New  York" 
(Chap.  697,  Laws  of  1867),  which 
authorizes  the  payment  of  dam- 
ages caused  by  the  closing  of 
*'  any  street,  avenue  or  road  laid 
out  on  the  map  of  the  city  of  New 
York  within  the  district  specified," 
the  owners  of  property  fronting  on 
the  old  "  Bloomgindale  road  "  ware 
entitled  to  compensation  for  the 
closing  thereof.  By  incorporating 
into  said  act  of  1867  the  provisions 
of  the  act  of  1852  (g  8,  chap.  52, 
Laws  of  1852),  providing  for  the 
payment  of  damages  by  assessment 
upon  the  property  l^enefited,  it  was 
the  intention  of  the  legislature  to 
make  the  damages  caused  by  the 
closing  of  said  road  payable  bv 
assessment,  as  so  provided;  ana, 
therefore,  held,  that  an  assessment 
for  that  purpose  was  valid.  In  re 
Barclay,  480 

3.  A  party  assailing  an  assessment 
as  excessive  must  make  it  appear 
conclusively  that  the  method  bj 
'v^hich  the  assessors  arrived  at  the 
result  complained  of  was  incorrect, 
and  that  the  assessment  does  not 
represent  the  fair  value  of  the 
propertv  assessed.  People,  ex  rel. 
W,  F  Ins.  Co.,  V.  Davenport.    574 

4.  The  affidavit  of  a  person  taxed,  as 
to  the  amount  and  value  of  taxable 
property  possessed  by  him,  pre- 
sented to  the  assessors  as  the  basis 
of  a  claim  to  be  relieved  from  tax- 
ation, is  not  conclusive  upon  the 
assessors.  Id. 

5.  The  act  of  1880  (Chap.  110,  Laws 
of  1880)  regulating  the  examina- 
tions and  reports  of  fire  insurance 
companies  does  not  affect  the 
status,  as  taxable  property,  of 
premiums  upon  unexpired  policies 
held  by  such  a  company.  Id. 

6.  The  liability  of  the  company  to 
refund  a  part  of  such  premiums  to 
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the  assured  upon  sarrender  of  the 
policies  does  not  constitute  a  debt 
owing  by  it,  and  in  assessing  the 
value  of  its  taxable  property  it 
cannot  claim  a  deduction  of  the 
whole  amount  of  unearned  pre- 
miums (Earl,  J.,  dissenting).    Id 

7.  The  relator  was  assessed  $76,000 
upon  personal  property  ;  it  ap- 
peared before  the  assessors  and 
asked  to  have  the  same  stricken 
from  the  assessment.  In  the  affi- 
davit upon  which  the  application 
was  based  it  was  conceded  that  the 
company  had  $239,600  of  personal 
property  subject  to  taxation  un- 
less exempt  by  reason  of  its  contin- 
gent liability  for  unearned  premi- 
ums, this  was  stated  to  be  about 
$340,000.  No  statement  was  made 
as  to  the  amount  of  the  outstand- 
ing policies,  the  cost  of  reinsuring 
the  risks,  or  the  method  by  which 
the  amount  of  liability  stated  was 
reached.  The  assessors  refused  to 
strike  out  the  assessment.  Their 
return  to  a  writ  of  certiorari  did 
not  state  the  evidence  upon  which 
they  proceeded,  but  alleged  that 
the  assessment  *'  was  duly  and 
legally  made."  JIM  (Eaul,  J., 
dissenting),  there  was  no  evidence 
showing  that  the  assessors  did  not 
deduct  from  the  conceded  assets  all 
the  relator  was  entitled  to  have  de- 
ducted on  account  of  said  con4in- 
gent  liabilities,  and  in  the  absence 
of  such  evidence  it  was  to  be  as- 
sumed that  they  proceeded  legally. 

Id. 

9^  The  provision  of  the  act  "  to  pro- 
vide for  raising  taxes  for  the  use 
of  the  State  upon  certain  corpora- 
tions,  joint-stock  companies  and 
associations"  (§  8,  chap.  542, Laws 
of  1880),  exempting  from  assess- 
ment and  taxation,  save  as  pro- 
vided for  in  the  act,  the  capital 
slock  and  personal  property  of  the 
corporations,  companies  and  associ- 
ations specified,  applies  only  to 
State  taxation  ;  it  does  not  affect 
the  right  of  municipal  authorities 
to  asstess  and  tax  such  property  for 
local  purposes.  Id. 

9.  Exemption  from  taxation  is  not 
favored  by  the  courts ,  and  unless 
tlie  language  of  a  statute  is  so  clear 


and  unambiguous  that  the  inten- 
tion of  the  legislature  to  create  the 
exemption  indisputably  appears, 
such  a  construction  will  not  be 
given  to  it.  Id. 

10.  The  authorities  upon  this  subject 
oollated.  Id, 

11.  The  act  of  1881  (Chap. 861,  Laws 
of  1881),  amending  said  provision 
of  the  act  of  1880,  oy  expressly  re- 
stricting the  exemption  to  taxes 
for  State  purposes,  and  the  act 
(§  3.chap.  642,  Laws  of  1880.)  legal- 
izing and  confirming  the  assess- 
ment and  levy  of  taxes  in  the  city 
of  New  York  upon  the  corpora- 
tions, etc.,  named,  are  to  be  con- 
sidered as  simply  declaratory  of 
the  intent  of  the  original  act.    Id. 

12.  The  statutes  in  relation  to  the 
assessment  of  taxes  in  the  city  and 
county  of  New  York  (Cliap.  £02, 
Laws  of  1859  ;  §  4,  chap.  410,  Laws 
of  1867  ;  §  112,  chap.  335,  Laws  of 
1873),  confer  no  power  upon  the 
commissioners  of  taxes  and  assesB- 
ments  to  change  the  record  of  as- 
sessments after  the  first  day  of 
June  in  any  vear.  People,  ex  rel. 
23d  St.  E.  R  Co.,  V.  CamttCf  of 
Taxes,  etc-  593 

18.  It  seems  that  none  of  the  muni- 
cipal  authorities  have  any  judicial 
duty  to  perform  after  that  date,  in 
relation  to  the  assessment  of  prop- 
erty, or  the  collection  of  taxes, 
save  the  board  of  supervisors,  and 
they  only  when  it  appears  **  under 
oath  or  affirmation  toat  the  party 
aggrieved  was  unable  to  attend 
within  the  period  prescribed  for 
the  correction  of  taxes  by  reason 
of  sickness  or  absence  from  the 
city"  (§  10,  chap.  280,  Laws  of 
1859).  /tf. 

14.  As,  therefore,  the  act  of  1880 
(Chap.  542,  Laws  of  1880),  provid- 
ing for  the  taxation  of  certain  cor- 
porations, companies  and  associa- 
tions, was  not  passed  until  June 
1st  of  that  year,  and  as  it  contains 
no  provisions  giving  it  a  retroact- 
ive  effect,  or  providing  for  the  con- 
tingency, it  imposed  no  duty  upon 
said  commissioners,  so  far  as  the 
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assessment  and  oollection  of  taxes 
for  that  year  were  oonoemed.    Id. 

15.  The  provision  of  the  act  of  1880 
(§  1,  chap.  269,  Laws  of  1880)  in  re- 
gard  to  the  review  and  correction  of 
assessments  by  certiorari  confers 
upon  the  court  the  power  of  review 
and  correction,  only  when  it  ap- 
pears by  the  return  to  the  writ  or 
the  evidence  taken  thereunder, 
"that  the  assessment  complained 
of  is  illegal,  erroneous  or  unequal." 

'  It  does  not  authorize  a  review 
where  it  appears  that  the  assess- 
ment in  question  was  made  in  ac- 

'  oordance  with  the  statutes  then  in 
force,  .and  in  the  due  performance 
of  the  duty  then  obligatory  upon 
the  assessors.  Id. 

16.  Where,  therefore,  it  appeared  by 
the  return  to  a  writ  of  certiorari 
to  review  an  assessment  upon  the 
personal  property  of  the  relator, 
which  was  alleged  to  be  illegal, 
because  of  the  exemption  contained 
in  the  act  of  1880  (Chap.  542,  Laws 
of  1880)  that  the  assessment  was 
made  before  May  1, 1880,  in  accord- 
anoe  with  the  then  existing  law ; 
heUf  that  the  assessment  was  prop- 
erly affirmed  Id. 


ASSIGNMENT. 

1.  On  August  1,  1878,  the  M.  Bank 
of  Kansas  City  had  a  balance  to  its 
credit  in  the  hands  of  D.,  L.  &  Co., 
its  agents  and  correspondents  in 
the  city  of  New  York.  M.  was  a 
depositor  in  said  bank,  and  it  was 
on  that  day  indebted  to  him  in  the 
sum  of  $5,000.  M.  was  also  a  de- 
positor with  D.,  L.  &  Co.  It  was 
the  practice  of  the  parties,  founded 
on  a  prior  agreement,  for  the  M. 
Bank,  at  the  request  of  M.,  to  pro- 
vide funds  for  his  account  with  D., 
L.  &  Co.,  by  ordering  the  latter  to 
transfer  from  its  account  to  that 
of  M.  such  sums  as  it  was  directed 
by  M.  to  remit  In  accordance 
wHh  this  agreement  and  custom 
M.,  on  July  80,  1878.  wrote  to  the 
M.  Bank  to  remit  $5,000  to  D.,  L. 
&  Co.  for  his  credit  and  charge  his 
account  with  the  same.  This  let- 
ter was  received  by  the  BiL  Bank  ; 
it  thereupon  charged  M.  with  the 


$5,000  and  credited  itself  therewith 
and  also  credited  D.,  L.  &  Co.  with 
the  same  amount,  and  on  August 
first  mailed  to  M.  a  letter  stating 
it  had  remitted  for  his  credit  the 
sum  required.  On  the  same  day 
it  sent  to  D.,  L.  &  Co.  a  paper 
'  signed  bv  its  proper  officers  di- 
recting that  firm  to  "  pay  to  the 
order  of  credit,  M.,  $5,000."  A 
formal  letter  of  advice  was  idso  sent 
to  D.,  L.  &  Co.  in  the  same  envelope. 
On  August  8,  the  M.  Bank  assigned 
all  its  property  to  plaintiff  for  the 
benefit  of  creditors .  On  August  5, 
plaintiff  notified  D.,  L.  &  Co.  bv 
telegram  of  the  assignment,  which 
notice  was  received  by  that  firm 
about  two  hours  before  receipt  of 
the  letter  of  advice  and  order.  In 
September  plaintiff  depianded  pay- 
ment of  the  apparent  balance, 
which  D.,  L.  &  Co.  refused  to  pay 
over.  In  an  action  to  recover  the 
same,  held,  that  the  transaction,  as 
between  the  parties,  amounted  to 
an  assignment  to  M.  as  of  August 
1,  of  $5,000  of  the  indebtedness  of 
D.,  L.  &  Co.  to  the  M.  Bank  ;  that 
it  was  not  essential  to  a  valid 
transfer  that  D.,  L.  &  Co.  should 
be  apprised  of  it ;  that  plaintiff,  as 
voluntary  assignee,  occupied  no 
better  position  than  his  assignor ; 
that  the  paper  directing  payment 
sent  by  tne  M.  Bank  to  D.,  Lv  & 
Co.  was  not  intended  or  delivered 
as  a  bill  of  exchange  and  was  not 
a  necessary  act  so  far  as  title  was 
concerned,  but  was  effectual  only 
as  a  voucher  or  notice  of  the  rights 
of  M.;  and  that  the  latter  was  en- 
titled  to  the  sum  in  question. 
Coatee  v.  Mret  Nat.  Rk.  20 

2.  S.  and  E.  entered  into  a  contract 
for  the  sale  by  the  former,  and  pur- 
chase by  the  latter,  of  certain  prem- 
ises, the  purchase-price  to  be  paid 
by  installments ,  S.  to  convey,  "  by 
good  and  sufficient  deed,"  when 
all  the  purchase-money  was  paid. 
K.  entered  into  possession  under 
the  contract ;  S.  assigned  the  con- 
tract for  full  value  to  E.,  defend- 
ant's testator ;  K.  assented  thereto, 
and  after  making  a  payment  upon 
the  contract  to  E.,  assigned  his  in- 
terest therein  to  H.,  who  paid  the 
balance  and  then  demanded  of  E.  a 
deed  or  re-payment  of  the  moneys 
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paid.  The  t3tle  to  tlio  land  wm 
not  in  fact  in  S.  and  he,  when  the 
last  payment  was  made,  waa  insol- 
vent. Held  (EA.RL,  J.,  dissenting), 
that  in  the  atjsence  of  any  proof 
of  fraad  or  bad  faith,  an  action  was 
not  maintainable  against  E.  to  re- 
cover back  the  money  paid ;  that 
the  assignment  to  £.  transferred 
no  title  to  the  land  and  imposed 
upon  him  no  obligation ;  that  the 
money  he  received  was  actually  due 
to  him,  and  that  there  could  be  no 
obligation  to  refund  it ;  that 
plaintiffs  remedy  was  by  action 
against  S.     Youmana  v.  Edgerton. 

403 

8.  The  referee  found  that  at  the  time 
of  payment  the  parties  were  igno- 
rant  that  the  title  was  not  in  S. 
HM  immaterial;  that  the  mistake 
did  not  create  any  obligation  on 
the  part  of  £.  id. 

Of  stock  earriMwUhU  right  to 

wbtequenily  dedare  cKvidends, 

Boe  Jorfnain  v.  L.  6.dblf,&  H, 
Co,  483 

ATTACHMENT. 

1.  Where,  within  thirty  days  after 
the  granting  of  an  attachment,  the 
defendant,  against  whom  it  was 
issued,  appeared  generally  in  the 
action,  Tidd,  that  this  was  equiv- 
alent to  a  persona]  service  of  the 
summons,  and  met  the  requirement 
\of  the  provision  of  the  Code  of 
.  Civil  Procedure  (§  688),  that  the 
'  summons  shall  be  served  within 
thirty  days  after  granting  of  the 
attachment ;  that  said  provision 
must  be  read  with  the  provision 
(§  424),  making  a  voluntary  general 
appearance  "  equivalent  to  personal 
service  of  the  summons."  Catlin 
V.  BieketU.  668 

d.  An  appeal  does  not  lie  to  this 
court  from  an  order  vacating  an 
attachment,  unless  it  appears  in 
the  order  appealed  from  that  the 
attachment  was  set  aside  for  want 
of  power  to  grant  it,  or  upon  some 
ground  involving  jurisdiction  of 
the  court.  Id. 


A  eonitrueiion  given  to  thepro- 


tition  of  Code  of   CipU   Procedure 


(§1431),  providing  where  action  ie 
brought  againet  officer  to  reooeer  chat- 
tele  levied  on  by  execution^  or  attach- 
ment, i^bond  of  indemnity  hoe  been 
given  Attn,  that  the  obUgor  may  be  eub- 
etituted  ae  d^endawl,  and  tta  ^eet 
stated. 
Bee  Hessberg  v.  Jtiley.  877 


ATTORNEY. 

Where  a  will  executed  by  one,  hav- 
ing full  testamentarv  capacity,  and 
duly  admitted  to  probate,  contained 
a  legacy  to  the  draughtsman,  an 
attorney,  who,  at  the  time  of  the 
execution  of  the  will,  was^  and  for 
a  long  time  previous  had  been,  the 
counsel  of  the  testator,  hM,  that 
this  alone  did  not  raise  a  presump- 
tion, in  aid  of  one  seeking  to  over- 
throw the  will,  that  the  influence 
of  the  attorney  was  unduly  exer- 
cised, nor  did  it,  in  the  absence  of 
evidence,  warrant  a  presumption 
tliat  the  intention  of  the  testator 
was  improperly,  much  less  fraudu- 
lently, controlled :  that  it  was  for 
the  plaintiff  therefore,  in  an  ac- 
tion brought  to  set  aside  the  will 
to  give  some  other  evidence  tend- 
ing  to  show  fraud  or  undue  influ- 
ence.   Fost  V.  Mason.  589 


' Lien  of  attorneys^  on  judq- 

ment,  how  affected  by  discharge  tn 
bankruptcy  of  judgment  debtors. 
Bee  Blumenthal  v.  Anderson^    171 


ATTORNEY  AND  CLIENT. 

Authority  to  eUtomey  to  appear 

for  defendant  in  justiee*$  court,  gives 
him  power  to  make  offer  qf  judgment. 

See  Fowler  y.  Haynes.  846 


AWARD, 

1.  It  is  no  objection  to  an  award  of  an 
arbitrator  that  he  did  not  hear  the 
parties  or  take  their  evidence,  when 
it  appears  that  they  waived  a  hear- 
ing, and  that  it  was  intended  that 
the  arbitrator  should  decide  the 
matter  submitted  upon  his  personal 
knowledge  and  inspection.  Wiberly 
y.  Mataiews.  648 
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2.  An  award,  if  valid,  ia  a  bar  to  an 
action  on  the  original  daim.      Id, 


BANKS  AND  BANKING. 

1.  On  August  1,  1878,  the  M.  Bank 
of  Kansas  City  had  a  balance  to 
its  credit  in  the  hands  of  D,,  L.  & 
Co.,  its  agents  and  correspondents 
in  the  city  of  New  York.  M.  was 
a  depositor  in  said  bank,  and  it 
was  on  that  day  indebted  to  him  in 
the  sum  of  $5,000.  M.  was  also  a 
depositor  with  D.,  L.  &  Co.  It  was 
the  practice  of  the  parties,  founded 
on  a  prior  agreement,  for  the  M. 
Bank,  at  the  request  of  M .,  to  pro- 
vide funds  for  his  account  with 
D.,  L.  &  Co.,  by  ordering  the  latter 
to  transfer  from  its  account  to  that 
of  M.  such  sums  as  it  was  directed 
by  M.  to  remit.  In  accordance 
with  this  agreement  and  custom 
M.,  on  July  80, 1878.  wrote  to  the 
M.  Bank  to  remit  |5,000  to  D.,L.  & 
Co.  for  his  credit  and  charge  his 
account  with  the  same.  This  letter 
was  received  by  the  M.  Bank ;  it 
thereupon  charged  M.  with  the 
$5,000  and  credited  itself  there- 
with  and  also  credited  D.,  L.  &  Co. 
with  the  same  amount',  and  on 
August  first  mailed  to  M.  a  letter 
stating  it  had  remitted  for  his 
credit  the  sum  required.  On  the 
same  day  it  sent  to  D.,  L.  &  Ca  a 

Saper  signed  by  its  proper  officers 
irecting  that  firm  to  "  pay  to  the 
order  of  credit,  M.  $5,000."  A 
formal  letter  of  advice  was  also 
sent  to  D.,  L.  &  Co.  in  the  same  en* 
velope.  On  August  8,  the  M.  Bank 
assigned  all  its  property  to  plaintiff 
for  the  benefit  of  creditors.  On 
August  5,  plaintiff  notified  D.,  L. 
&  Co.  by  telegram  of  the  assign- 
ment, which  notice  was  received 
by  that  firm  about  two  hours  be- 
fore receipt  of  the  letter  of  advice 
and  order.  In  September  plaintiff 
demanded  payment  of  the  appar- 
ent balance,  which  D.,  L.  &  Co.  re- 
fused  to  pay  over.  In  an  action 
to  recover  the  same,  held,  that  the 
transaction,  as  between  the  parties, 
amounted  to  an  assignment  to  M. 
as  of  August  Ist,  of  $5,000  of  the 
indebtedness  of  D.,L.  &  Co.  to 
the  M.  Bank ;  that  ft  was  not 
essential  to  a  valid  transfer  that 
D.,  L.  &  Co.  should  be  apprised  of 
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it;  that  plaintiff,  as  voluntary 
assignee,  occupied  no  better  po- 
sition than  his  assignor ;  that  the 
paper  directing  payment  sent  by 
the  M.  Bank  to  D.,  L.  &  Co.  was  not 
intended  or  delivered  as  a  bill  of 
exchange,  and  was  not  a  necessary 
act,  so  far  as  title  was  concerned, 
but  was  effectual  only  as  a  voucher 
or  notice  of  the  rights  of  M. ;  and 
that  the  latter  was  entitled  to  the 
sum  in  question.  Coata  v.  F%rit 
Nat.  B'k.  20 

2.  A  check,  dated  November  0, 1874, 
drawn  upon  plaintiff,  a  New  York 
city  banlf ,  the  indorsement  of  the 
payees  whereon  had  been  forged, 
was  paid  by  it  to  defendant,  who 
had  received  it  from  a  depositor 
in  the  regular  course  of  business, 
and  charged  it  to  the  drawer's  ac 
count.  In  March,  1876,  the  drawers 
notified  plaintiff  of  the  forgery  and 
commenced  suit  against  it  to  re- 
cover the  moneys  withheld  by  it 
on  account  of  the  check.  Notice 
of  the  suit  was  given  to  defendant, 
judgment  was  recovered  therein 
against  plaintiff,  and  after  payment 
thereof  this  action  was  brought. 
It  appeared  that  neither  plaintiff 
nor  the  drawer  of  tlie  check  took 
any  measures  to  ascertain  the  gen- 
uineness of  the  indorsement  until 
about  the  time  of  the  commence- 
ment of  the  action  ;  that  if  this 
had  been  done  the  forgery  would 
have  been  discovered,  and  defend- 
ant, if  it  had  been  notified  thereof, 
could  have  protected  itself  from 
loss  by  calling  upon  its  depositor. 
Heldf  that  defendant  was  liable  for 
the  amount  of  the  check  with 
simple  interest  from  the  time  of 
payment ;  that  no  duty  to  defend- 
ant  rested  on  plaintiff  to  e'lamine 
and  ascertain  as  to  the  genuineness 
of  the  indorsement  be&re  paying ; 
and  that  it  was  not  estopped  by  the 
delay ;  but  that  defendant  was  not 
liable  for  the  costs  in  the  suit 
against  plaintiff;  that  having 
failed  in  its  duty  to  its  depositors 
it  could  not  charge  the  expense  of 
an  action  caused  by  such  default 
upon  a  third  person.  Corn  Ik. 
B*k  V.  NasMu  Rk  74 

8.  Also    heldy    that    eviaence    was 
properly    excluded    of    a    usage 
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among  banks  in  the  city  of  New 
York,  making  it  plaintiff's  duty 
to  examine  and  satisfy  itself  as  to 
the  genuineness  of  the  indorsement 
and  to  return  the  same  immedi- 
ately if  not  good.  Id, 

LiabUUy  of  hank  to  depositor 


for  amount  paid  on  cheeks  on  which 
the  indorsement  of  payee  is  forged. 

See  Bank  of  B,  If.  A.  v.  M.   If. 
Bank,  106 


Liability  of  sureties  upon  bond 


given  by  cashier  of  bank,  upon  his  ap- 
pointment. 

See  Bostwiek  y.  Van  VoorJda,    853 

See  National  Baitkb. 
Sayinqb  Banks. 


BANKRUPTCY. 

1.  A  judgment  having  been  per- 
fected in  this  action  against  plaint- 
iff for  costs,  and  for  (£images  occa- 
sioned by  a  temporary  injunction 
issued  therein,  a  settlement  was 
made  between  the  parties  and  a 
release  executed  by  defendants  in 
fraud  of  the  rights  of  il.  &  B., 
their  attorneys,  which  release  was 
'  set  aside  on  motion.  An  action 
was  then  brought  by  said  attor- 
neys against  the  parties  herein  to 
determine  and  enforce  their  lien 
upon  the  judgment.  Before  the 
trial  thereof  the  plaintiff  here  was 
discharged  in  bankruptcy.  Judg- 
ment was  rendered  and  perfecttni 
adjudging  the  former  judgment  to 
be  in  full  force  and  unpaid,  and 
that  the  attorneys  had  a  lien  to  an 
amount  specified,  and  were  enti- 
tled to  enforce  a  collection  thereof . 
On  motion  under  the  Code  of  Civil 
Procedure  (§  1268),  to  have  the 
judgment  herein  canceled  and  dis- 
charged of  record  because  of  the 
j  discharge  in  bankruptcy,  held, 
.  that  plaintiff  was  not  barred  by  the 
judgment  in  favor  of  the  attor- 
neys; that  said  judgment  had  no 
other  effect  than  to  determine  the 
'  extent  of  and  to  enforce  their  Hen, 
!  leaving  the  original  judgment,  like 
other  debts  of  the  bankrupt,  sub- 
ject to  the  bankrupt  law ;  and  that 
he  was  entitled  to  the  relief 
sought.  Blumenthal  v.  Ander- 
son. 171 


2.  In  an  action  by  an  assignee  in 
bankruptcy  to  set  aside  certain 
chattel  mortgages  executed  by  the 
bankrupt,  it  appeared  that  the 
mortgagor  had  authority  to  sell  on 
credit,  taking  business  paper, 
which  the  mortgagee  agreed  to 
accept  as  payment ;  also  that  th« 
former  had  permission  to  invest 
a  portion  of  the  proceeds  of  sales 
in  the  purchase  of  other  property, 
in  which  case  renewal  mortgages 
were  to  be  given,  covering  such 
purchases.  Payments  were  made 
from  time  to  time,  and  renewal 
mortgages  were  given.  It  was 
claimed  by  plaintiff  that  sales  were 
made  of  the  mortgaged  property 
by  the  mortgagor  to  an  amount 
more  than  sufficient  to  pay  the 
mortgage  debt,  and  that  as  against 
creditors  it  was  to  be  considered 
as  paid.  One  of  the  renewal  mort. 
gages  was  given  after  the  alleged 
sales.  It  <Sd  not  appear  that  any 
of  the  creditors  represented  by 
plaintiff  were  creditors  at  the  time 
said  mortgage  was  given.  HM, 
that,  as  it  did  not  appear  that  any 
adverse  lien  upon  or  right  affect- 
ing the  property  existeid  at  the 
time,  it  was  competent  for  the 
parties  to  .the  mortgage  to  deal 
with  each  other  in  aocoraance  with 
the  actual  condition  of  the  indebt- 
edness; and  although  sales  had 
been  made,  the  proceeds  whereof 
were  not  applied,  it  was  immate- 
rial.   Braekett  v.  Harvey,        214 

3.  Two  other  renewal  mortgages 
were  executed  within  two  months 
prior  to  the  filing  of  the  petition 
in  bankruptcy.  Meld,  that  as  said 
mortgages  were  given  in  perform- 
ance of  the  original  contract,  which 
ante-dated  the  two  months,  and  as, 
therefore,  the  mortgagee  had  an 
equitable  right  to  compel  their  exe- 
cution, they  were  not  unlawful 
preferences  within  the  meaning 
of  the  Bankrupt  Act,  but  were 
valid ;  and  this,  although  taken 
with  knowledge  on  the  part  of  the 
mortgagee  that  the  mortgagor  was 
insolvent,  in.  the  absence  of  evi- 
dence that  he  knew  that  they  were 
executed  in  fraud  of  the  provis- 
ions of  the  Bankrupt  Act.       Id, 

4.  But  held,  that  this  contract  right 
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to  a  lien  upon  newly^cquired  prop- 
erty was  ooDfiDed  to  such  as  was 
purchased  with  the  avails  of  prop, 
erty  originally  mortgaged,  and  if 
any  of  the  property  covered  by 
the  last  two  mortgages  was  not 
included  in  the  prior  mortgages 
and  was  not  paid  for  out  of  such 
avails,  as  to  such  portion  the  mort- 
gages were  within  the  prohibition 
of  said  act.  '  Id, 

5.  In  an  action  upon  a  promissory 
note,  given  February  21. 1871,  for 
$1,000,  by  D. ,  defendant's  testator, 
to  the  firm  of  M.  Bros.,  plaintiff 
gave  evidence   tending    to   show 
that  the  consideration  of  the  note 
was  an  agreement  on  the  part  of 
said  firm  to  take  up  and  suspend 
prosecution,  for  three  months,  upon 
a  note,  held  bv  them,  against  one 
G.  M.,  who  had  shortly  before  be- 
come an   involuntary    bankrupt, 
and  was  then  1)eing  prosecuted  by 
some  of  his  creditors.     Defendants 
put  in  evidence  a  deposition,  made 
before  a  register  in  bankruptcy,  to 
prove    a    debt,    in    bankruptcy, 
against  G.  M.    The  deposition  was 
to  the  effect  that  on  March  13, 1871, 
before  the  register,   came  J.   M. 
and  G.  M.,of  the  firm  of  M.  Bros., 
and  made   oath   that  the  person 
against  whom  the  petition  in  bank- 
ruptcy had  been  filed  was  before 
such  filing  and  still  is  "indebted 
to  this  deponent,"  upon  a  promis- 
sory note  of  $1,000,  given  for  money 
loaned,  and  that  for  said  sum  de- 
ponent  had  not  "  had  or  received 
any    manner    of    satisfaction    or 
security  whatever."    The  deposi- 
tion was  signed   by  J.  M.,  alone, 
and  was  certified  by  the  register  to 
have    been    resworn    to    June  6, 
1871      A  copy  of  the  note  was  at- 
tached,  which  corresponded  with 
the    note,   to  extend  and    secure 
which  the  note  in  suit  was  alleged 
to  have  been  given.      Defendant 
thereupon  asked  to  have  the  com- 
plaint   dismissed  on  the    ground 
of  failure  of  consideration,  as  the 
note  of  G.  M.  was  proved  in  bank- 
ruptcy within  the  three  months 
The  motion  was  denied.    RM  no 
error,     Firvt^  it  was  not  conclusive 
that  the  two  notes  were  identical ; 
that  no  estoppel  was   worked  as 
against  the   firm  by  the  fact  that 
a  member  thereof  proved,  as  his 


own  debt,  a  note  once  held  by  the 
firm.  Seeondf  it  would  seem,  from 
the  fact  that  the  deposition  was 
resworn  to,  after  the  expiration  of 
the  three  months,  the  former  veri- 
fication was  defective,  and  no  valid 
proceedings  were  instituted  within 
the  three  months.  Third,  that 
proof  of  the  debt  in  bankruptcy 
would  not  have  been  such  a  pro- 
ceeding as  would  have  been  a 
breach  of  the  agreement  to  for- 
bear.   MeUzer  v.  IhU.  865 

6.  The  ex  parte  proof  in  bankruptcy 
is  not  such  an  adjudication  as  to 
the  existence  of  a  fact  as  to  legally 
preclude  the  person  making  it 
from  afterward  explaining  or  con- 
tradicting the  statements  contained 
therein,  at  least  as  against  one  not 
in  a  legal  sense  a  party.  Id, 

BILLS,  NOTES  AND  CHECKS. 

1.  A  check,  dated  November  9, 1874, 
drawn  upon  plaintiff,  a  New  York 
city  bank,  the  indorsement  of  the 
payees  whereon  had  been  forged, 
was  paid  by  it  to  defendant,  who 
had  received  it  from  a  depositor  in 
the  regular  course  of  business,  and 
bliarged  it  to  the  drawer's  account. 
In  March,  1876.  the  drawers  noti- 
fied plaintiff  of  the  forgery  and 
commenced  suit  against  it  to  re- 
cover the  moneys  withheld  by  it 
on  account  of  the  check.     Notice 
of  the  suit  was  given  to  defendant, 
judgment  was  recovered  therein 
against  plaintiff,  and  after  payment 
thereof  this  action  was  brought. 
It  appeared  that  neither  plaintiff 
nor  the  drawer  of  the  check  took 
any    measures    to    ascertain   the 
genuineness  of   the    indorsement 
until  about  the  time  of  the  com- 
mencement of  the  action ;  that  if 
this  had  been  done   the   forgery 
would  have  been  discovered,  and 
defendant,  if  it  had  been  notified 
thereof,  could  have  protected  itself 
<from  loss  by  calling  upon  its  de- 
positor.     Hildf  that  the  defendant 
was  liable  for  the  amount  of  the 
check  with  simple   interest  from 
the  time  of  payment ;  that  no  duty 
^  defendant  rested  on  plaintiff  to 
examine  and  ascertain  as  to  the 
genuineness    of  the    indorsement 
before  paying  ;  and  that  it  was  not 
Estopped  by  the  delay  ;  but  that 
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defendant  wm  not  liable  for  the 
costs  in  the  suit  a^painst  plaintiff ; 
that  having  failed  in  its  duty  to  its 
depositors  it  ooald  not  charge  the 
expense  of  an  action  caused  by 
such  default  upon  a  third  person. 
Com  Ex.  B*k  v.  Naasau  D'k.     74 

2.  On  March  0, 1870,  plaintiff,  who 
had  a  deposit  account  with  defend- 
ant, drew  its  check  payable  to  the 
order  of  H.  On  the  same  day  the 
check  was  certified  by  defendant's 
teller.  On  the  next  day  it  was 
presented  by  some  person  other 
than  U.,  with  her  indorsement 
forged  thereon,  and  was  paid  by 
defendant  and  the  amount  thereof 
diarged  to  plaintiff.  On  March 
17,  1870,  in  accordance  wiih  the 
usual  course  of  dealing  between 
the  parties,  plaintiff's  pass-book 
was  written  up,  balanced  and  re- 
turned ;  it  contained  the  charge  of 
the  clieck,  which  was  also  delivered 
up  as  a  voucher.  Plaintiff  had  no 
notice  or  knowledge  of  the  forgery 
untilJanuary,  1877  ;  in  June  there- 
after, it  tendered  the  check  and 
demanded  of  defendant  payment 
of  the  amount  thereof,  and  brought 
this  action  to  recover  the  same  in 
November,  1877.  Held,  that  the 
action  was  not  barred  by  the  statute 
of  limitations;  that  the  certification 
did  not  make  the  check  due  with- 
out demand ;  that  the  payment 
upon  tlie  forged  indorsement  dis- 
charged no  part  of  defendant's  in- 
debtedness ;  that  plaintiff  lost 
none  of  its  rights  by  receiving, 
under  a  mistake  as  to  the  facts, 
the  check  as  one  properly  paid  and 
charged  to  its  account,  and  when 
it  discovered  the  mistake,  had  the 
right  to  repudiate  the  charge,  re- 
turn the  check  and  claim  payment. 
B*k  British  N,  Am.  v.  Mer.  Nat. 
B'k.  106 

8.  One  who  has  sold,  as  ^nuine,  a 
forged  note  cannot  avoid  his  lia- 
bility to  refund  the  purchase- 
money,  because  of  delay  in  detect- 
ing the  forgery ,  no  mere  lapse  of 
time,  however  long,  can  confirm 
his  title  to  the  money,  if  the  ven- 
dee exercise  reasonable  diligence 
in  saving  notice  of  the  discovery 
of  tne  forgery.    Frank  v.  Lanier. 

112 


4.  In  an  action  upon  a  promissory 
note,  given  February  21,  1871,  for 
$1,000,  by  D.,  defendant's  tesUtor, 
to  the  firm  of  M.  Bros.,  plaintiff 
gave  evidence  tending  to  show  that 
the  consideration  of  the  note  was 
an  agreement  on  the  part  of  said 
firm  to  take  up  and  suspend  prose 
cution,  for  three  montlis,  upon  a 
note,  held  by  them,  against  one  G. 
M.,  who  had  shortly  before  become 
an  involuntary  bankrupt,  and  was 
then  being  prosecuted  by  some  of 
his  creditors.  Held,  that  these 
facts  furnished  a  good  considera- 
tion  for  the  note  -in  suit.  Meltzer 
Y.DoU.  365 

5.  Defendants  put  in  evidence  a  de- 
position, made  before  a  register  in 
bankruptcy,  to  prove  a  debt,  in 
bankruptcy,  against  Q.  M.  The  de- 
position was  to  the  effect  that  on 
March  13, 1871,  ^f ore  the  register, 
came  J.  M .  and  Q.  M. ,  of  the  firm 
of  M.  Bros.,  and  made  oath  that 
the  person  against  whom  the  peti- 
tion in  bankruptcy  had  been  filed 
was  before  such  filing  and  still  is 
"  indebted  to  this  deponent,*'  upon 
a  promissory  not^  of  $1,000,  given 
for  money  loaned,  and  tliat  for  said 
sum  deponent  had  not  '*  had  or  re- 
ceived any  manner  of  satisfaction 
or  security  whatever."  The  depo- 
sition was  signed  by  J.  M.  alone, 
and  was  certified  by  the  register  to 
have  been  resworn  to  June  6, 1871. 
A  copy  of  the  note  was  attached, 
which  corresponded  with  the  note, 
to  extend  and  secure  which  the 
note  in  suit  was  alleged  to  have 
been  given.  Defendant  thereupon 
asked  to  have  the  complaint  dis- 
missed on  the  ground  of  failure  of 
consideration,  as  the  note  of  Q.  M. 
was  proved  in  bankruptcy  within 
the  three  months.  The  motion  was 
denied.  Held  no  error.  First,  it 
was  not  oonclnsive  that  the  two 
notes  were  identical ;  that  no  estop- 
pel was  worked  as  against  the  firm 
by  the  fact  that  a  member  thereof 
proved,  as  his  own  debt,  a  note  once 
held  by  the  firm.  Second,  it  woald 
seem,  from  the  fact  that  the  deposi- 
tion was  resworn  to,  after  the  ex- 
piration of  the  three  months,  the 
former  verification  was  defective, 

I     and  no  valid  proceedings  were  in- 
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stitated  within  the  three  months. 
Tkirdf  that  proof  of  the  debt  in 
bankruptcy  woald  not  have  been 
each  a  proceeding  as  would  have 
been  a  breach  of  the  agreement  to 
forbear.  Id, 

6.  Plaintiff  having  commenced  auac 
tion  against  defendant,  her  hus- 
hand,  for  divorce  a  mnetUo,  and 
having  examined  a  witness  condi- 
tionally, who  testified  to  the  acts  of 
adultery  charged,  in  consideration 
of  his  executing  to  her  father,  for 
her  benefit,  a  note  for  $1,000, 
agreed  to  and  did  discontinue  the 
action  without  costs.  In  an  action 
upon  the  note,  held^  that  it  was 
given  for  a  good  consideration  and 
was  valid;  that  the  transaction 
could  not  be  regarded  as  against 
public  policy.    Adamu  v.  Adanu, 

881 

BILL  OF  LADING. 


Liability  of  carrier  und$r. 


See  Bank  of  Oswego  vJ)oyle,      82 

BOARD  OF  SDPER VISORS. 
See  Supervisors  (Board  of) 

BOND. 

1.  An  official  bond  given  by  B. ,  upon 
his  appointment  as  cashier  of  a 
bank,  was  conditioned  "  that  he 
shall  honestly  and  faithfully  dis- 
charge the  duties  of  such  cashier, 
rendering  at  all  times  his  undivided 
care  and  services  to  said  bank,  and 
shall  obey  the  orders  and  aireo- 
tions  of  the  president  and  directors 
of  said  bank  lawfully  given,  and 
shall  at  all  times  account  for  and 
pay  over  all  moneys  *  *  *  be- 
longing to  said  bank,  and  shall 
keep  true  and  accurate  books," 
etc.  The  complaint  in  an  action 
upon  the  bond,  after  averring  spe- 
cifically non-performance  of  each 
and  all  of  the  conditions  alleged, 
that  on  the  contrary  thereof  B.  paid 
out  the  moneys  of  the  bank  fraudu- 
lently to  various  persons  without 
any  sufficient  vouchers  or  security 
therefor,  and  fraudulently  per- 
mitted various  persons  to  overdraw 
their    accounts    without    any  se- 


curity, and  fraudulently  altered 
and  falsified  the  accounts  and 
books  of  the  bank  so  as  to  con- 
ceal such  frauds,  and  has  refused 
to  pay  over  to  the  president  and 
directors  large  sums  of  money,  to-* 
wit :  $100,000.  Held,  tbat  these 
allegations  were  a  sufficient  com- 

§1  lance  with  the  provision  of  the 
levised  Statutes  (2  R.  B.  378.  §  5), 
providing  that  in  an  action  for  the 
breach  of  a  condition  of  a  bond, 
other  than  for  the  payment  of 
money,  the  "  declaration  shall  as- 
sign the  specific  breaches  for  which 
the  action  is  brought ; "  also  that 
if  insufficient  no  reason  was 
thereby  furnished  for  a  dismissal 
.  of  the  complaint,  as  defendant 
could  have  applied  by  motion  to 
have  them  made  more  definite  and 
certain,  or  for  a  bill  of  particulars. 
Bottwick-r,  VanVoorhis.  858 

2.  The  action  was  brought  by  the 
receiver  of  the  bank  who  produced 
the  bond.  It  appeared  that  B.  was 
chosen  cashier  by  resolution  of  the 
board  of  directors,  passed  January 
17,  1869,  and  at  the  same  time  his 
bond  was  fixed  at  $80,000,  with 
sureties  "to  be  -  approved  by  the 
board."  ,  The  amount  stated  was 
that  of  the  bond  in  suit,  which  was 
dated  Januair  80,  1869;  it  was 
executed  by  a,  and  six  sureties, 
three  of  whom,  including  defend- 
ant's testator,  were  directors  of  the 
bank,  and  was  witnessed  by  the 
then  teller  of  the  bank,  who  on  the 
same  day  proved  its  execution  be- 
fore a  justice  of  the  peace,  who 
was  also  a  director.  B.  thereupon 
entered  upon  the  discharge  of  his 
duties  and  continued  to  act  as 
cashier  until  January,  1877.  No 
direct  evidence  was  given  that  the 
bond  was  ever  delivered  to  or  that 
it  was  ever  in  possession  of  the 
bank,  or  that  the  sureties  were 
formally  approved.  It  appeared 
that  in  1878,  one  of  the  sureties 
wrote  to  one  of  the  directors  ex- 
pressing a  wish  no  longer  to  be 
bondsman  for  B.,  and  that  this 
letter  was  produced  and  read  at 
the  next  meeting  of  the  board  of 
directors.  Held,  that  it  was  a  fair 
and  legal  inference  from  the  facts 
that  the  bond  was  at  or  about  its 
date  delivered  to  and  accepted  by 
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the  bank  ;  and  that  an  express  ap- 
proval in  writinfi;  was  not  neces- 
sary to  make  the  bond  binding.   Id. 

8.  B.  was  teller  of  the  bank  before 
he  was  appointed  cashier.  It  was 
claimed  that  before  such  appoint- 
ment, the  directors  were  aware  of 
certain  misconduct  on  his  part  as 
teller  which  they  concealed  from 
the  sureties.  The  misconduct 
complained  of  did  not  affect  the 
moral  character  or  official  fidelity 
of  B.  Held,  that  the  objection 
was  untenable  ;  that  mere  irregu- 
larities or  omissions  of  duty,  even 
if  known  to  the  directors,  fur- 
nished no  ground  for  a  defense.  Id. 

4t,  Before  a  bond  in  such  a  case  can 
be  avoided,  fraud  and  bad  faith, 
which  has  misled  the  surety  to  his 
damage,  must  be  brought  home  to 
the  obligee  by  clear  and  decisive 
evidence.  Id. 

5.  It  appeared  that  the  predecessor 
of  B.  in  the  office  of  cashier  was 
also  a  defaulter.  Held,  that  con- 
cealment of  this  fact  from  the 
sureties  did  not  affect  their  liability 
as  it  in  no  way  increased  or  related 
to  the  obligations  assumed .        Id. 

6.  It  was  claimed  that  by  the  notice 
above  referred  to  given  by  one  of 
the  sureties,  of  his  desire  to  be  re- 
leased, he  and  the  other  sureties 
were  relieved  from  liability  for 
subsequent  defaults  by  B.  The 
notice  was  communicated  to  the 
board  of  directors  November  8, 
1878.  It  appeared  that  before  the 
close  of  that  month,  the  defalcation 
of  B.  amounted  to  more  than  the 
penalty  of  the  bond.  Held,  that 
whatever  might  be  the  effect  of 
such  a  notice,  it  could  not  operate 
immediately,  but  the  bank  had 
reasonable  time,  thereafter,  to  act, 
to  notify  the  cashier  and  procure  a 
new  bond  ;  and,  therefore,  that  the 
notice  did  not  affect  the  liability  of 
the  sureties.  Id. 

7.  It  was  claimed  that  defendant's 
testator  was  released,  becaase  of 
misconduct  and  embezzlement  of 
B.  in  1874.  It  did  not  appear  that 
the  directors  had  any  knowledge 
that  the  action  of  B.  complained 


of  was  fraudulent  or  dishonest. 
Held,  that  the  objection  was  an-> 
tenable  ;  that  if  the  directors  were 
guilty  of  any  negligence  in  not 
learning  of  the  misconduct  of  B., 
defendant's  testator,  as  one  of 
them,  was  equally  guilty  with  the 
others.  Id, 

8»  Under  the  provision  of  the  Code 
of  Civil  Procedure  (§  1421),  provid- 
ing that  where  an  action  is  brought 
against  an  officer  or  one  actmsr 
under  him,  to  recover  a  chattel 
levied  upon  by  attachment  or  exe- 
cution, or  to  recover  damage  for 
such  levy,  etc.,  if  a  bond  indem- 
nifying the  officer  against  the  levy 
was  given,  the  obligors  may,  upon 
application,  be  substituted  as  par- 
ties defendant,  it  is  not  requisite 
in  order  to  authorise  the  substitu- 
tion that  the  bond  should  have  been 
given  prior  to  the  levy.  It  is  suffi- 
cient  if  it  appears  that  it  was  given 
upon  claim  being  made  by  plaintiff 
to  the  property  &vied  upon.  Heu^ 
berg  v.  BUey.  377 

9.  Upon  motion  for  such  substitution 
the  plaintiff  may  nut  be  heard  to 
object  that  notice  of  the  motion 
was  not  served  upon  the  officer 
who  made  the  levy,  as  he  does  not 
represent  that  officer.  Id, 

10.  It  seems  that  the  motion  being 
made  for  the  l>enefit  of  the  officer 
it  is  to  be  presumed  that  he  has 
notice ;  and,  when  he  does  not  ob- 
ject, that  he  assents  to  the  proceed- 
ing. Id. 

11.  The  effect  of  said  provision  is  to 
make  the  obligors,  when  substi- 
tuted, liable  in  place  of  the  officer 
and  the  cause  of  action  is  there- 
upon against  them.  Id. 

12.  The  legislature    has  power    to 
make  such  provision.  Id, 

18.  The  said  provision  Includes  the 
liability  of  the  officer  for  acts  in- 
cidental to  the  levy  and  forming 
part  of  the  transaction  —  for  in- 
stance, the  ejecting  of  the  plaintiff 
from,  and  keeping  liim  out  of,  the 
premises  wherein  the  property  was 
when  levied  upon.  Id, 
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14.  The  amount  claimed  in  Fuch  an 
action  was  $2»000;  the  anderUking 
was  fop  $1,000.  Held,  that  it  was 
a  matter  in  the  discretion  of  the 
court  below  whether  to  require  ad- 
ditional security  and  that  the 
difference  did  not  authorize  a  re- 
fusal of  a  motion  to  substitute  the 
sureties.  Id, 

BROKER. 

M.  &  Co.,  who  were  brokers  and 
agents  for  H.,  having  authority 
from  her  to  pledge  certain  stocks 
belonging  to  her  for  a  loan  of  $35,- 
000,  made  a  contract  with  defend- 
ant for  the  loan,  giviuff  their  own 
note  therefor,  secured  07  pledge  of 
the  stock.  Defendant  knew  that 
the  loan  was  for  H.,  and  was  to  be 
used  to  pay  for  a  portion  of  the 
stocks,  and  that  the  stocks  belonged 
to  her.  In  an  action  for  an  alleged 
oonyersion  of  the  said  stocks  de- 
fendant claimed  the  right  to  hold 
the  same  as  security  for  other 
loans  made  by  it  to  M.  &  Co.  EM 
untenable  ;  that  defendant  had  no 
right  to  astsume  that  M.  &  Co.  had 
authority  to  make  other  loans,  at 
least,  in  the  absence  of  any  state- 
ment that  the  subsequent  loans 
were  made  for  the  benefit  of  H., 
and  this  although  M.  &  Co.  had  a 
power  of  attorney  absolute  on  its 
face.     Tahnage  v.  Third  Nat,  B'k, 

531 

BURDEN  OP  PROOF. 

1-  A  misdirection  by  the  court  upon 
the  question  of  the  burden  of  proof, 
upon  the  trial  by  jury  of  specific 
questions  of  fact  in  an  action 
triable  by  the  court,  may  **  In  the 
discretion  of  the  court  which  re- 
views it,  be  disregarded,  if  it  is 
of  opinion,  that  substantial  justice 
does  not  require  that  a  new  trial 
should  be  granted."  (Code  of  Civil 
Procedure,  §  1003.)   Post  y.  Miuon. 

639 

2.  It  ieems  that  upon  the  trial  of  an 
indictment  for  an  assault  with  a 
deadly  weapon,  the  assault  being 
proved,  the  burden  is  upon  the  ac- 
cused to  establish  the  existence  of 
sufficient  cause  to  justify  the  use 
of  such  a  weapon.  Batoyer  v. 
People.  667 


CALENDAR. 

When  a  preference  is  claimed  on 
the  calendar  of  this  court  under  the 
provision  of  the  Code  of  Civil  Pro- 
cedure (S  791,  sub.  7),  giving  a  pref- 
erence in  "  an  action  against  a  cor- 
poration *  *  ♦  issuing  bank 
notes  or  any  kind  of  paper  credits 
to  circulate  as  money,"  and  the  fact 
thus  giving  a  right  to  a  preference 
does  not  appear  in  the  pleadings  or 
other  papers  on  which  the  appeal 
is  to  l)e  heard,  the  party  desiring 
the  preference  **  must  procure  an 
order  therefor  from  the  court  or  a 
judge  thereof  upon  notice  to  the 
adverse  party."  (§  798.)  B'k  of 
Attica  V.  Met.  Nat,  B'k,  239 


CASES       REVERSED,      DISTIN- 
GUI8HED,   ETC. 

People  V.  Loomii  (4  Denio,  380),  dis- 
tinguished.   People  V.  Bork.      18 

Coatee  v.  J^ret  Nat.  B'k  (15  J.  ft  S. 
312),  reversed.  Coatee  v.  Pirst 
Nat.  B'k.  20 

Atty.^Oenl,  v.  ConU.  L,  Ins,  Co.  (71 
N.  Y.  825),  distinguished.  Coatee 
V.  Mret  Nat.  B'k.  26 

Prince  v.  Oriental  B'k  Corp*n  (L.  B.. 
8  App.  Can.  325),  distinguished. 
Coatee  v.  Mret  Nat.  B'k,  80 

Clem&nce  v.  City  of  Aubv/rn  (66  N.  Y. 
834),  distinguished.  Vr^^uhart  v. 
CUJf  of  Ogdeneburg.  73 

Elwood  V.  Deifendorf  (5  Barb.  898), 
distinguished.  Com  Ex.  B'k  v. 
Naeeau  B'k.  80 

Thompson  v.  Taylor  (72  N.  Y.  82). 
distinguished.  Com  Ex.  B'k  v. 
Nassau  B'k.  80 

Delaware  Bank  v.  Jarvis  (20  id.  226), 
distinguished.  Corn  Ex.  B'k  v. 
Nassau  B'k.  80 

Lowndes  v.  Dickerson  (34  Barb.  586), 
questioned  and  distinguished. 
ndbins  V.  Ackerly.  105 

Winchea  v.  Hicks  (18  N.  Y.  558), 
distinguished.  LUUefield  v.  LitOe- 
field.  206 
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Fi/nt  NaU  B'k  v.  BaOau  (49  N.  Y. 
155),  distinguiBlied.  LUtlefield  v. 
LUtleJMd.  206 

Braekett  ▼.  Harvey  (25  Hun.  602),  re- 
yersed.    BraeheU  y.  Honey,     214 

People f  ex  rd,  Ryan,  r.  French  (24 
Han,  263),  reyened.  People^  ex 
rel.  Byan,  y.  French,  265 

Davie  y.  i>af^  (75  n!  T.  221),  dis- 
tinguished.   Bameden  y.  Bameden. 

283 

aWrei  y.  Turrel  (2  Johns.  Ch.  801), 
diBtinguished.  Bameden  y.  Bame- 
den. 284 

i?^  r0  Hancock  (27  Hun,  78),  reyersed. 
/n  rd  Hancock,  284 

Bradley  y.  ifincA;  (25  Hun,  272),  re- 
yersed .     Bradley  y.  Mirick,      293 

ia<?ry  y.  Furman  (25  N.  Y.  214).  dis- 
tinguished.   i?brn««ar<A  y.  Wood. 

m 

BiHwhietle  y.  Va/rdiU  (11  Eng.  Com. 
Law,  266 ;  2  C.  &  P.  581 ;  7  id.  895). 
distinguished.     MiUer  y.  MiUer. 

821 

>8i»aA  y.  Ddrr  (34  Penn.  St.  126),  dis- 
tinguished. .  MiUer  y.  Miller.    323 

Lingen  y.  Lingen  (45  Ala.  410),  dis- 
approyed.    Jfi^^  y.  Jfi22^.      323 

Slaier  y.  /«tM<<(85  N.  Y.  61),  dis- 
tinguished. Sheehan  y.  N,  7,  G., 
etc,  835 

Buck  y.  Bemeen  (34  N.  Y.  883), 
limited.    Fowler  y.  Haynee,      852 

Fanei«r6t««  y.  Schreyer  (21  Hun,  587), 
reyersed.     FaTid^rM^  y.  Schreyer, 

892 

/SmieA  y.  McClutkey  (45  Barb.  610), 
questioned  In  part.  r<wf?iafw  y.  iSi- 
ptfrt(m.  411 

r«ry  y.  Wigyine  (47  N.  Y.  512),  dis- 
tingaiflhed.  Campbell  y.  Bmw- 
mont.  468 

iS^i^A  y.  2?<^  (6  Peters,  68),  distin- 
guished  and  questioned.  Oan^pbell 
y.  ^tfaufTKm^  468 


Tonnele  y.  J7att  (4  N.  Y.  140),  disUn- 
guished.    In  re  (TNea.  520 

Hagadom  y.  JZowaj  (72  N.  Y.  686),  dis- 
tingulshed.  Taknage  r.  Third 
Nat.  Hk,  689 

Oaeey  y.  Adame  (122  U.  S.  66),  dis- 
tinguished. Talmage  y.  Third 
Nat.  Bk.  539 

Segrave  r,  Kirwan  (1  Beatty,  157), 
distinguished.  Poet  y.  ifos^n.  550 

P.  P  dt  0,1,  B.  B.  Go.  y.  WUHameon 
(24  Hun,  216),  reyersed.  P,  P.  A 
0, 1,  B,  B.  Co.  y.  WilUameon.    562 

ZtM>(97i  y.  Lupton  (2  Jolins.  Ch.  614), 
distinguished.  3eoU  y.  iStobMiM.  611 

People,  ex  rel.  Davie,  y.  OouHee  (13  N. 
Y.  850),  distinguished.  Petite,  ex 
rel.  Woode,  y.  Criee^,  636 


Pinn^  y.  Orth  (88  N.  Y.  451),  disftn- 
guished.    Hoehler  y.  Adler,      658 


Bloeeom  y.  jSMm  (84  N.  Y.  615),  dis- 
tinguished.    CaUinr.BicketU.  668 


CAUSE  OP  ACTION. 

1 .  Where  power  is  conferred  upon  a 
municipal  corporation  to  make  lo- 
cal improvements,  its  exercise  is 
quaei  judicial  or  discretionary,  and 
lor  a  failure  to  act  or  an  errone- 
ous estimate  of  the  public  needs, 
a  ciyil  action  cannot  be  maintained 
against  It.  Urquhart  r.  City  of 
Ogdeneburg,  67 

2.  An  action  by  a  wife  against  her 
husband  for  maintenance  and  sup- 
port simply  is  not  maintainable 
under  the  dode  of  Ciyil  Procedure  ; 
the  provision  of  said  Code  (§  1766) 
authorizing  a  judgment,  malting 
provision  ror  maintenance  and  sup- 
port without  a  judgment  of  separa- 
tion, applies  only  where  the  action 
is  for  a  separation.  Bameden  ▼. 
Bameden.  281 

3.  S.  and  E.  entered  into  a  eontraet 
for  the  sale  by  the  former,  and 
purchase  by  the  latter,  of  certain 
premises,  the  purchase-prioe  to  be 
paid  by  installments ;  8.  to  convey, 
"by   good   and   snCBdent  deed," 
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when  all  the  parchase-money  was 
paid.  K.  entered  into  posseseion 
under  the  contract;  S.  assigned 
the  contract  for  full  yaluetoE., 
defendant's  testaior;  K.  assented 
thereto,  and  after  making  a  paj- 
ment  upon  the  contract  to  E.,  as* 
sifln^ed  his  interest  therein  to  H., 
who  paid  the  balance  and  then  de- 
manded of  £1  a  deed  or  re-payment 
of  the  moneys  paid.  The  title  to 
the  land  was  not  in  fact  in  S.,  and 
he,  when  the  last  payment  was 
nuide,  was  insolvent.  KM  (Earl, 
J . ,  dissenting),  that  in  the  absence 
of  any  proof  of  fraud  or  bad  faith, 
an  action  was  not  maintainable 
against  E.  to  recover  back  the 
money  paid  ;  that  the  assignment 
to  E.  transferred  no  title  to  the 
land  and  imposed  upon  him  no  ob- 
ligation ;  tlukt  the  money  he  re- 
ceived was  actually  due  to  him, 
and  that  there  could  be  no  oUiga- 
tion  to  refund  it;  that  plaintiff's 
remedy  was  by  action  against  S. 
Youmam  v.  Edgerton,  408 

4.  A  devisee  cannot  maintain  an  ac- 
tion to  have  a  mortgage  upon  the 
lands  devised,  executed  by  his  tes- 
tator to  secure  a  usurious  loan, 
canceled  because  of  the  usury, 
without  first  paying,  or  offering  to 

gay,  the  sum  actually  loaned ;  he 
I  not  a  "  borrower "  within  the 
meaning  of  the  provisions  of  the 
usury  laws  (1  R  S.  772,  §  8  ;  §  4. 
chap.  480,  Laws  of  1887),  declaring 
such  payment  or  offer  to  be  un- 
necessary as  a  condition  of  grant- 
ing  relief  where  suit  is  brought  by 
the  borrower.  Buckingham  v. 
Coming,  625 

5  It  seem$  that  where  a  railroad 
corporation  suffers  default  in  the 
payment  of  its  bonds  secured  by 
mortgage  on  its  road  and  fran- 
chises, and  in  consequence  the 
mortgage  is  foreclosed,  and  prop- 
erty sold,  the  sale  cannot  he  at- 
tacked on  the  ground  that  the  di- 
rectors  of  the  corporation  were 
actuated  bv  corrupt  motives  in 
suffering  tne  default,  and  that 
this  was  known  to  the  trustee,  in 
the  absence  of  any  claim  of  collu 
sion  between  him  and  the  direct- 
on.     BdrpencUng  v.  Munson,  600 
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6.  J^iMnu,  also,  that  where  a  director 
owning  bonds  of  the  company  be- 
comes the  purchaser  on  foreclos- 
ure, an  action  cannot  be  main- 
tained to  impress  a  trust  upon  the 
property  for  the  benefit  of  stock- 
holders, because  of  fraudulent  con- 
duct on  the  part  of  the  director 
in  procuring  the  default  which 
caused  the  foreclosure,  at  least 
without  paying  or  offering  to  pay 
to  him  tne  amount  of  the  bonds. 
The  equity  of  the  stockholders,  if 
any,  is  only  in  the  surplus  after 
payment  of  the  bonded  debt,  and 
the  action  would  be  in  effect  a  bill 
to  redeem.  Id, 


CERTIORARI. 

1.  The  provision  of  the  act  of  1880 
(§  1,  chap.  269,  Laws  of  1880)  in 
regard  to  the  review  and  correction 
of  assessments  by  eertUMrari  con- 
fers upon  the  court  the  power  of 
review  and  correction,  only  when 
it  appears  by  the  return  to  the  writ 
or  tne  evidence  taken  thereunder, 
"that  the  assessment  complained 
of  is  illegal,  erroneous  or  unequal." 
It  does  not  authorize  a  review 
where  it  appears  that  the  assess- 
ment in  question  was  made  in  ac- 
cordance with  the  statutes  then  in 
force,  and  in  the  due  performance 
of  the  duty  then  obligatory  upon 
the  assessors.  People,  ex  rel.  Ihoen- 
ty -third  St.  E.  R.  Co.,  v.  Comm'rs 
of  Taxes,  598 


2.  Where,  therefore,  it  appeared  by 
the  return  to  a  writ  of  certiorari 
to  review  an  assessment  upon  the 
personal  property  o{  the  relator, 
which  was  alleged  to  be  illegal  be- 
cause of  the  exemption  contained 
in  the  act  of  1880  (Chap.  548,  Laws 
of  1880)  that  the  assessment  was 
made  before  May  1,  1880,  in  ac- 
•  cordance  with  the  then  existing 
law,  held,  that  the  assessment  was 
properly  affirmed.  Id. 

CHATTEL  MORTGAGE. 

1.  A  chattel  mortgage  is  not  ren- 
dered void,  as  to  creditors  of  the 
mortgagor,  by  a  provision  author- 
izing mm  to  sell  the  mortgaged 
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property  and  apply  the  proceeds 
of  sales  toward  the  payment  of  the 
mortgage  debt.  Brackett  v.  Har- 
vey, 214 

2.  Nor  does  an  authority  to  the 
mortgagor  to  sell  on  credit,  tak- 
ing good  business  paper,  which 
the  mortgagee  ag^rees  to  accept  and 
apply  on  the  debt,  affect  the  va- 
lidity of  the  mortgage.  Id. 

3.  So  also,  permission  to  use  a  por- 
tion of  the  proceeds  of  sales  to 
purchase  other  property  does  not 
vitiate  the  mortgage,  where  it  is 
coupled  with  a  condition  that  the 
property  so  purchased  shall  be 
brought  in  and  subjected  to  the 
mortgage  lien  by  a  renewal  of  the 
mortgage.  Id, 

4.  But  an  agreement,  although  out- 
side of  the  mortgage  and  oral 
simply,  that  the  mortgagor  may 
use  a  portion  of  the  proceeds  of 
sales  for  his  own  benefit,  avoids 
the  mortgage.  Id. 

6.  Such  an  agreement,  however, 
must  be  proved;  a  mere  expecta- 
tion of  one  of  the  parties  is  not  suf- 
ficient ;  it  must  appear  that  it  had 
the  conscious,  concurrent  assent 
of  both.  Id, 

6.  In  an  action  by  an  assignee  in 
bankruptcy  to  set  aside  certain 
chattel  mortgages  executed  by  the 
bankrupt,  it  appeared  that  the 
mortgagor  had  authority  to  sell  on 
credit,  taking  business  paper, 
which  the  mortgagee  agreed  to  ac- 
cept as  payment,  also  that  the 
former  had  permission  to  invest  a 
portion  of  the  proceeds  of  sales  in 
the  purchase  of  other  property,  in 
which  case  renewal  mortgages 
were  to  be  given,  covering  such 
purchases.  Payments  were  made 
from  time  to  time,  and  renewal 
mortgages  were  gi^en.  It  was 
claimed  by  plaintiff  that  sales  were 
made  of  the  mortgaged  property 
by  the  mortgagor  to  an  amount 
more  than  sufficient  to  pay  the 
mortgage  debt,  and  that  as  against 
creditors  it  was  to  be  considered  as 
paid.  One  of  the  renewal  mort- 
gages was  given  after  the  alleged 
sales.    It  did  not  appear  that  any 


of  the  creditors  represented  by 
plaintiff  were  creditors  at  the  time 
said  mortgage  was  given.  Hdd, 
that,  as  it  did  not  appear  that  any 
adverse  lien  upon  or  right  affect- 
ing the  property  existed  at  the 
time,  it  was  competent  for  the  par- 
ties to  the  mortgage  to  deal  with 
each  other  in  accordance  with  the 
actual  condition  of  the  indebted- 
ness ;  and  although  sales  had  been 
made,  the  proceeds  whereof  were 
not  applied,  it  was  i mmaterial .    Id, 

7.  The  doctrine  of  an  agency  in  such 
case  and  of  constructive  payment 
simply  applies  in  favor  of  a  lien 
adverse  to  the  mortgage,  and 
may  not  be  invoked  where  no  such 
lien  exists.  As  between  the  orig- 
inal  parties  the  debt  and  security 
remain  until  actually  paid.         Id. 

8.  Two  other  renewal  mortgages 
were  executed  within  two  months 
prior  to  the  filing  of  the  petition 
in  bankruptcy.  Held,  that  as  said . 
mortgages  were  given  in  perform- 
ance  of  the  original  contract,  which 
ante-dated  the  two  months,  and  as, 
therefore,  the  mortgagee  had  an 
equitable  right  to  compel  their 
execution,  they  were  not  unlawful 
preferences  within  the  meaning  of 
the  Bankrupt  Act,  but  were  valid  ; 
and  this,  although  taken  with 
knowledge  on  the  part  of  the  mort- 
gagee that  the  mortgagor  was  in- 
solvent, in  the  absence  of  evidence 
that  he  knew  that  they  were  exe- 
cuted in  fraud  of  the  provisions  of 
the  Bankrupt  Act.  Id. 

9.  But  A«^,  that  this  contract  right 
to  a  lien  upon  newly-acquired  prbp- 
erty  was  confined  to  such  as  was 
purchased  with  the  avails  of  prop- 
erty originally  mortgaged,  and  if 
any  of  the  property  covered  by  the 
last  two  mortgages  was  not  in- 
cluded in  the  prior  mortgages  and 
was  not  ©aid  for  out  of  such  avails, 
as  to  such  portion  the  mortgages 
were  within  the  prohibition  of  said 
act.  ja 

m 

CLAIM  AND  DELIVERY  OP  PER- 
SONAL PROPERTY. 

In  an  action  to  recover  the  possession 
of   personal  property,   defendant 
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claimed  under  a  judgment  against 
plaintiffs'  assignor,  and  execution 
thereon  levied  on  tbe  property, 
alleging  that  the  transfer  to  plaint- 
iffs was  fraudulent  and  void  as 
to  creditors.  The  property  was 
taken  and  delivered  to  plaintiffs. 
Defendant  succeeded  in  his  defense. 
The  value  of  the  property  as  found 
was  more  than  enough  to  pay  the 
execution  and  officer's,  fees.  Held, 
that  judgment  for  the  full  value 
of  the  property  in  case  a  return 
thereof  could  not  be  had  was  er- 
roneous ;  that  the  recovery,  inas- 
much as  the  transfer  was  valid  as 
between  the  parties  thereto,  and 
so  plaintiffs  occupied  the  position 
of  general  owner,  should  have  been 
limited  to  the  amount  of  defend- 
ant's lien.    Fowler  v.  Haynes,   346 
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147,  188.  200,  395,  527.  Pao- 

ple  Y.  McGloin.*  241 


COMMON  CARRIER. 

Plaintiff  and   the    firm    of  C.  A.  k 
Co.,  of  which  firm  defendant  C.A. 


was  a  member,  entered  into  an 
agreement  by  which  the  former 
agreed  to  advance  money  to  pur- 
chase a  cargo  of  wheat  at  Toledo, 
Ohio,  the  same  to  be  consigned  to 
plaintiff  at  Oswego,  and  held  by  it 
as  security  for  the  advances.  In 
pursuance  of  the  agreement  the 
wheat  was  purchased  and  shipped 
on  board  a  schooner,  of  which  de- 
fendants were  joint  owners.  The 
bill  of  lading  provided  for  the  de- 
livery of  the  wheat  to  plaintiff, 
and  was  indorsed  over  and  de- 
livered to  it  on  payment  by  it  for 
C.  A.  &  Co.  of  a  draft  drawn  upon 
and  accepted  by  that  firm.  On  ar- 
rival of  the  schooner  at  Oswego, 
C.  A.  reported  it  to  plalntifiTs 
cashier,  who  consented  that  the 
wheat  mi^ht  remain  on  board  the 
vessel.  Of  this  arrangement  the 
defendants,  other  than  C.  A.,  had 
no  knowledge.  A  portion  of  the 
cargo  was  sold  and  delivered  on  or- 
ders of  plaintiff;  the  balance  was 
removed  and  disposed  of  without 
its  consent  or  knowledge  by  C.  A. 
&  Co.  In  an  action  to  recover  the 
value  of  the  balance  so  taken, 
Tield,  that  defendants  were  liable  ; 
that  conceding  their  liability  as 
common  carriers  had  ceased,  as  to 
which  gitCBret  before  the  wheat  in 
question  was  removed,  they  were 
liable  as  warehousemen.  B*k  of 
Oswego  v.  Doyle,  82 


CONDITIONS. 


Where  the  contract  of  a  surety  is  not 
an  absolute  guaranty  of  payment 
of  a  debt  of  his  principal,  but 
simply  an  undertaking  of  such  a 
nature  that  proceedings  must  be 
taken  against  the  debtor  before  the 
obligation  of  the  surety  to  pay 
arises,  the  law  implies  a  condition 
on  the  part  of  the  creditor  that  due 
diligence  shall  be  used  in  proceed, 
ing  against  the  principal;  and  to 
establish  a  defense  based  on  a 
breach  of  this  condition,  it  is  not 
necessary  for  the  surety  to  show  a 
request  on  his  part  to  the  creditor 
to  proceed,  and  damage  resulting 
to  him  from  a  failure  to  comply. 
Tolea  y.  Adee.  569 
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CONFLICT  OF  LAWS. 

1.  Defendant,  who  resided  in  Illinois, 
having  collected  certain  moneys  be- 
longing to  S.»  a  resident  of  this 
State,  oy  an  agreement  with  the 
latter  sent  to  him  by  mail,  in  place 
of  the  money,  his  (defendant's) 
notes  for  the  amounts,  dated  at 
his  place  of  residence  in  Illinois, 
payable  with  ten  per  cent  interest, 
which  rate  of  interest  was  lawful 
in  that  State.  In  an  action  upon 
the  notes  wherein  the  defense  of 
usury  was  pleaded,  held,  that  their 
validity  was  to  be  determined  by 
the  law  of  Dlinois,  and  as  they 
were  valid  there  tlxey  were  valid 
here  ;  and  this  although  one  of  the 
notes  was  made  payable  in  this 
State.    Sheldon  v.  Maatun.       124 

8.  Defendant  was  formerly  a  resident 
of  this  State.  When  here  he  bor- 
rowed of  S.  $1,500,  giving  his  note 
therefor,  executed  here  but  dated 
at  a  place  in  Illinois,  payable  with 
ten  per  cent  interest.  After  the 
defendant  had  become  a  resident 
of  Illinois  S.  sent  the  note,  which 
was  then  past  due,  to  him  bv  mail, 
requesting  a  new  note  for  the  bal- 
ance of  principal  unpaid,  this  de- 
fendant sent  by  mail,  the  new  note 
being  dated  in  Illinois,  payable 
one  year  from  date,  with  ten  per 
cent  interest .  Held  (Andrews,  Gh. 

'  J.,  and  Miller,  J.,  dissenting), 
that  although  the  original  note  was 

,  usurious  and  void,  yet,  in  the  ab- 
sence  of  any  evidence  of  an  intent 

.  to  evade  the  usury  laws  of  this 
State,  the  new  note  was  to  be  re- 
garded as  an  Illinois  contract ;  that 
the  surrender  of  the  old  note  was 
a  good  consideration  therefor,  and 
that  it  was  valid.  Id, 

8.  When  an  illegitimate  child  has, 
by  the  subsequent  marriage  of  his 
parents,  become  legitimate  by  vir- 
tue of  the  laws  of  the  State,  or 
country,  where  such  marriage  took 
place,  and  the  parents  were  domi- 
died,  it  is  thereafter  legitimate 
everywhere,  and  entitled  to  all  the 
rights  flowing  from  that  status,  in- 
eluding  the  right  to  inherit.  MiUer 
V.  Jfi&r.  815 

4  As  to  whether  the  general  rule  of 


law  that  a  marriage,  valid  or  void 
by  the  lex  loci,  is  valid  or  void  every- 
where,applies  to  the  case  of  a  dond- 
ciled  citizen  of  this  State,  who, 
while  temporarily  sojourning  in 
another  country,  contracts  a  mar- 
riage  there,  valid  under  our  laws, 
but  invalid  by  the  law  of  the  place, 
qwxre,     Hynee  v.  MeDermoU.  451 

CONSIDERATION. 

Plaintiff  having  commenced  an  ao« 
tion  against  defendant,  her  hua- 
band,  for  divorce  a  tinevlo,  and 
havinff  examined  a  witness  condi- 
tionally, who  testified  to  the  acts 
of  adultery  charged,  in  considera- 
tion of  his  exMuting  to  her  father, 
for  her  benefit,  a  note  for  $1,000, 
agreed  to  and  did  discontinue  the 
action  without  costs.  In  an  action 
upon  the  note,  held,  that  it  was 
given  for  a  good  consideration  and 
was  valid.  Adams  v.  Adame,    381 

Inauffldenej/  of,  to  euetain  guar- 

anty  of  payment  by  due  foredoewre 
and  sale,  in  assignment  of  mortgage. 

See  VanderbUt  v.  Schreyer,        39d 

CONSTITUTIONAL  LAW. 

1 .  B  seems  that  although  the  fee  of 
a  city  street  is  in  the  city,  an  abut- 
ting owner  is  entitled  to  use  it ; 
and  the  legislature  cannot  devote 
it  to  purposes  inconsistent  with 
street  purposes  without  compen- 
sation to  such  owner.  Mahady  ▼. 
Bushwick  B.  E.  Co.  148 

2«  The  legislature  had  power  to  en> 
act  the  provision  of  the  Code  of 
Civil  Procedure  (§  1421)  providing 
that  where  an  action  is  brought 
against  an  oflicer  or  one  acting  un- 
der him,  to  recover  a  chattel  levied 
upon  by  attachment  or  execution, 
or  to  recover  damage  for  such  levy, 
etc.,  if  a  bond  indenmifying  the 
officer  against  the  levy  was  given, 
the  obligors  may,  upon  applica- 
tion,  be  substituted  as  parties  de- 
fendant.   Hestberg  v.  BUey.      ZTl 

The  act  of  1881  (Chap,  70,  Laws 

of  1881)  amending  charter  of  city  of 
Troy,  constitutional. 

£m  People,  ex  rei.,  v.  Orissey.     616 
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CONSTRUCTION. 

Bulsi  applieable  to  the  G&MPntc- 

Uon  cfHiUutes,  tCcUed, 
PeopU,  ex  rel, ,  ▼.  Davenport,    574 


CONTEMPT. 

1.  Under  the  Code  of  Civil  Procedure 
where  an  execution  can  be  issned 
against  the  property  of  one  who  is 
onlered  by  a  decree  of  a  surrogate 
to  pay  money  to  a  party,  execution 
must  be  issued  and  returned  un- 
satisfied in  whole  or  in  part  before 
proceedings  for  contempt  can  be 
instituted  as  provided  for  in  said 
Code,  §§  2554, 2555.  In  re  Diseoe- 
toay,  235 

2.  Proceedings  were  instituted  in 
May,  1881,  to  punish  certain  per- 
sons for  alleged  contempts  in  not 
complying  with  a  decree  of  a  sur- 
rogate requesting  them  to  pav  a 
sum  of  money.  No  execution  had 
been  issued  upon  the  decree.  Heldj 
that  the  proceeding  to  punish  for 
contempt  was  not  a  continuance  of 
the  original  proceedings  in  which 
the  decree  was  made,  but  was  a 
special  proceeding ;  and  so  said 
provisions  of  the  Code  are  made 
appUcable  to  it  (§  8347,  subd.  11). 

Id, 


CONTRACTS. 

1.  Two  contracts,  purporting  to  have 
been  made  by  the  parties,  recited 
that  said  parties  had  caused  their 
corporate  seals  to  be  fixed  and 
their  corporate  names  thereto  '*  sub- 
scribed respectively  by  their 
proper  officers."  To  each  contract 
was  In  fact  attached  the  corporate 
seal  and  the  proper  signature  of 
each  party  ;  the  plaintifi's  by  a 
director,  the  defendant's  by  its 
president.  In  an  action  upon  the 
contracts  evidence  was  ffiven  tend- 
ing to  show  that  defendant's  seal 
was  aifixed  by  its  president  in  the 
exercise  of  lawful  authority.  EM, 
that  the  evidence  was  sufficient 
prima  fade  to  establish  that  the 
contract  was  so  executed  as  to 
bind  both  parties.  N.  E,  Iron  Co. 
V.  QiXbeH  {Met,)  El  B.  B.  Co,    158 


2.  By  the  provisions  of  one  of  the 
contracts  plaintiff,  in  consideration 
of  the  covenants  therein  set  forth 
on  the  part  of  the  defendant, 
agreed  to  furnish  the  materials  and 
to  erect  on  masonry  to  be  fur. 
niahed  by  defendant,  an  elevated 
iron  railway,  in  New  York  city, 
conforming  in  all  particulars  to 
plans  and  specifications  approved 
by  engineers  named,  a  copy  of 
which  specifications  it  was  de- 
clared was  annexed  to  the  con- 
tract. Plaintiff  agreed  to  -com- 
mence erecting  the  railroad  at  such 
point  on  the  route  as  might  be 
named  by  defendant's  prudent, 
and  to  commence  work  prepara- 
tory to  such  erection  as  soon  as 
that  officer  should  notify  it  that  de- 
fendant's capital  stock  was  sub. 
scribed,  and  thirty  per  cent  thereof 
paid  into  the  treasury.  Defendant 
agreed  to  designate  the  order  in 
which  the  work  should  be  com- 
menced and  completed,  and  to  pay 
therefor  a  specified  price  per  mile 
in  monthly  payments  for  tne  work 
done  the  preceding  month.  Plaint- 
iff was  not  required  to  prosecute 
the  work  any  faster  than  monev  to 
pay  therefor  should  be  furnished 
by  defendant.  Defendant  subse- 
quently, without  giving  plaintiff 
the  prescribed  notice,  entered  into 
a  contract  with  another  corpora- 
tion for  the  construction  of  the 
work.  Held,  that  although  defend, 
ant  did  not,  in  express  terms,  un- 
dertake  to  do  the  act  or  give  the 
notice  required  to  set  the  plaintiff 
in  motion,  a  promise  to  do  so,  or  at 
least  a  promise  that  plaintiff  should 
have  the  building  of  the  railway  in 
case  that  enterpnse  was  prosecuted 
by  defendant,  was  implied.     '  Id. 

8.  No  copy  of  the  plans  or  specifica- 
tions  was  annexed  to  the  contract. 
Papers  of  that  character,  however, 
were  produced  in  evidence  bearing 
the  signatures  of  the '  engineers 
named,  which  plaintiffs  evidence 
tended  to  show  were  the  ones  re- 
ferred to.  Held,  that  the  annexa- 
tion of  the  copy  of  the  specifica- 
tions was  not  a  condition  on  which 
the  validity  of  the  contract  de- 
pended; that  the  originals,  so  far  as 
referred  to  in  the  contract,  became 
constructively  a  part  of  it ;  and 
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therefore  that   the   failure  to  an- 
nex the  cop7  was  immaterial.  Id, 

4.  Provision  was  made  in  the  con- 
tract for  subletting  all  or  any  part 
of  the  work,  bat  it  was  declared 
that  Bucli  subletting  should  not  re- 
lease plaintiff  from  its  obligations, 

'  and  that  the  sub-contractors  should 

'  be  regarded  as  plaintifPs  agents. 
After  the  same  was  executed,  and 
before  defendant  entered  into  the 

,  new  contract,  plaintiff  became  in- 
solvent and  assigned  all  of  its 
property  to  trustees  for  the  bene- 
fit of  creditors,  the  trustees  having 

'  power  to  make  such  arrangement 
and  disposition  of  the  company's 
contracts  as  they  should  deem  ju- 
dicious. The  assignment,  after 
providing  for  payment  of  all  of 
plaintiff's  debts,  directed  the  trus- 
tees to  pay  over  any  surplus  to  its 
treasurer.  Plaintiff  had  expended, 
before  the  assignment,  several 
thousand  dollars  in  necessary  pre- 
paration for  executing  it.  The 
trustees  held  the  shops  and  ma- 
chinery transferred,  in  order  that 

'  plaintiff  might  resort  to  them  to 
execute  the  contract,  and  plaint- 
iff's ability  so  to  do,  notwithstand- 
infl^  its  embarrassment,  was  es- 
tablished. The  trustees  settled  all 
claims  against  the  plaintiff  and  re- 
assigned the  contracts  to  it  before 
defendant  entered  into  the  new  con- 
tract, and  the  latter  was  frequently 
notified  of  plaintiffs  readiness  and 
willingness  to  perform.  Held^  that 
the  insolvency  and  assignment  did 
not  justify  defendant  in  treating 
the  contract  as  abrogated,  or  give 
cause  for  rescinding  it,  and  did  not 
discharge  that  company  from  its 
obligations  ;  that  the  contract  was 
assignable,  but  conceding  it  was 
not,  then  it  was  not  embraced  in 
the  trust  deed.  Id, 

5.  A  contract  can  be  rescinded  only 
by  the  acts  or  assent  of  both 
parties.  Id, 

6.  Plaintiff  is  a  Massachusetts  cor- 
poration. After  the  execution  of 
the  assignment  it  filed  certificates 
in  the  office  of  the  secretary  of  that 
State,  under  oath  of  its  officers,  to 
the  effect  that  it  had  ceased  opera- 
tions, assigned  its  entire  property. 


and  had  "  only  a  nominal  organi- 
zation for  the  purpose  of  liquida- 
tion,' being  wholly  insolvent." 
The  court  decided  these  certifi- 
cates to  be  conclusive  against 
plaintiff.  Held  error  ;  that,  while 
they  were  proper  evidence,  they 
were  not  conclusive  in  an  action 
such  as  this;  that  as  the  corpora- 
tion was  not  in  fact  dissolved  or  re- 
lieved from  the  obligations  of  the 
contracts,  it  was  a  question  of  fact 
upon  the  whole  evidence  whether 
it  was  able  and  willing  to  per- 
form.  Id. 

7.  Where  a  registered  policy  life  in- 
surance company  which  has  en- 
tered into  a  contract  with  a  general 
agent  for  his  services  for  a  speci- 
fied term  at  a  stipulated  salary, 
before  any  breach  of  the  contract 
on  its  part,  is  restrained  from  fur- 
ther prosecuting  its  business  or 
exercising  its  corporate  franchises 
by  order  of  the  court,  and  a  re- 
ceiver of  its  assets  is  appointed  in 
proceedings  under  the  insurance 
law  (§  7,  chap.  902,  Laws  of  1860)» 
the  agent  has  no  valid  claim  upon 
the  fund  in  the  hands  of  the  re- 
ceiver for  damages  for  alleged 
breach  of  the  contract,  because  of 
the  discontinuance  of  the  employ- 
ment; at  least,  in  the  absence  of 
evidence  that  it  was  some  fault  of 
the  company  which  induced  the 
superintendent  of  the  insurance  de- 
partment to  make  the  certificate 
upon  which  the  attorney-general 
acted.  There  is,  in  such  case,  no 
breach  on  the  part  of  the  company, 
as  performance  is  prevented,  and 
the  contract  dissolved  by  the  action 
of  the  State.  People  v.  Globe  Mut. 
L,  Ins.  Go.  174 

84  Where  the  contract  of  a  surety  is 
not  an  absolute  guaranty  of  pay- 
ment of  a  debt  of  his  principal, 
but  simply  an  undertaking  of  such 
a  nature  that  proceedings  must  be 
taken  against  the  debtor  before 
the  obligation  of  the  surety  to  pay 
arises,  the  law  implies  a  condition 
on  the  part  of  the  creditor  that  due 
diligence  shall  be  used  in  proceed- 
ing against  the  principal ;  and  to 
establish  a  defense  based  on  a 
breach  of  this  condition,  it  is  not 
necessary  for  the  surety  to  show  a 
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request,  on  his  part,  to  the  creditor 
to  proceed,  and  damage  resolting 
to  him  from  a  failure  to  comply. 
Tales  ▼.  Adee.  6d2 

See  Ck)YENAin?8. 

GUARANTT. 
IKBURANGB  (FiBS). 

Inburancb  (Life). 
Lease, 
mortgaqe. 
Wabrantt. 


CONTRIBUTORY  NEGLIOENCE. 
See  Neolioence. 

CONVERSION. 

1.  M.  &  Co.,  who  were  brokers  and 
agents  for  H.,  having  authority 
from  her  to  pledge  certain  stocks 
belonging  to  her  for  a  loan  of 
$d5,0CK),  made  a  contract  with  de- 
fendant for  the  loan,  giving  their 
own  note  therefor,  secared  by 
pledge  of  the  stock.  Defendant 
knew  that  the  loan  was  for  H., 
and  was  to  be  used  to  pay  for  a 
portion  of  the  stocks,  and  that  the 
stocks  belonged  to  her.  In  an  ac- 
tion for  an  alleged  conversion  of 
the  said  stocks  defendant  claimed 
the  right  to  hold  the  same  as 
security  for  other  loans  made  by 
it  to  M.  &  Co.  Udd  untenable  ;• 
that  defendant  had  no  right  to  as- 
sume that  M.  &Co.  had  authority 
to  make  other  loans,  at  least,  in 
the  absence  of  any  statement  that 
the  subsequent  loans  were  made 
for  the  benefit  of  H.,  and  this 
although  M.  &  Co.  had  a  power  of 
attorney  absolute  on  its  face.  Tal~ 
mage  v.  T/iird  Nat.  D'k.  631 

2.  Plaintiff  tendered,  before  suit  was 
brought,  the  $35,000  and  interest, 
and  on  this  being  refused  tendered 
$46,000.  Held,  that  this  was  not 
conclusive  as  an  admission  that 
defendant  had  a  lien  for  the  latter 
sum ;  and  that  defendant  was  not 
entitled  to  a  deduction  of  that 
amount  from  the  value  of  the 
stocks,  but  only  of  the  amount  of 
its  lien.  Id, 


CORPORATIONS. 

1.  Under  the  provision  of  the  Re- 
vised Statutes  (1  R.  S.  603,  g  6), 
authorizing  any  person  who  "  may 
be  aggrieved  by  or  may  oomplidn 
of  any  election  "  of  directors  of  a 
corporation  to  make  application  to 
the  Supreme  Court  to  compel  a  new 
election,  only  some  person  whose 
rights  have  been  infringed  and 
who  is  justly  entitled  to  complain 
may  institute  the  proceedings.  In 
re  Syr.  C.  &  JV.  F.  B.  iJ.  Co.         1 

3.  Where,  therefore,  an  application 
was  made  under  said  provision,  for 
a  new  election,  by  one  who  was 
not  a  stockholder  at  the  time  of 
the  election  complained  of,  but 
who  subsequently  received  a  certi- 
ficate of  stock  from  one  who  took 
part  therein  ;  "held,  that  the  peti. 
tioner  did  not  occupy  a  position  au- 
thorizing the  interposition  of  the 
court  in  his  behalf  ;  that  even  if 
it  be  true,  as  to  which  qwxre,  that 
an  illegal  election  must  be  com- 
plained of  and  set  aside,  in  order 
to  enable  the  court  to  compel  an 
election,  when  the  officers  of  the 
corporation  omit  to  call  a  meeting 
of  stockholders  to  elect  a  new 
board  of  directors,  the  complaint 
may  only  be  entertained ;  when 
made  by  some  aggrieved  party  who 
is  not  nimself  the  author  of  the 
wrong  complained  of.  Id, 

3.  Two  contracts,  purporting  to  have 
been  made  by  the  parties,  recited 
that  said  parties  had  caused  their 
corporate  seals  to  be  fixed  and  their 
corporate  names  thereto  "  sub- 
scribed respectively  by  their  proper 
officers."  To  each  contract  was  in 
fact  attached  the  corporate  seal 
and  the  proper  signature  of  each 
party,  tne  plaintiff's  by  a  director, 
the  defendant's  by  its  president. 
In  an  action  upon  the  contracts 
evidence  was  given  tending  to  sliow 
that  defendant's  seal  was  affixed 
by  its  president  in  the  exercise  of 
lawfu]  authority  Hddj  that  the 
evidence  was  sufficient  prima  facie 
to  establish  that  the  contract  was 
so  executed  as  to  bind  both  parties. 
N,  E.  Iran  Co.  v.  Gilbert  (Met.)  El, 
B.  B.  Co,  158 
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4  Plaintiff  is  a  MaAsacliasettB  cor- 
poration. After  the  execution  of 
the  contract  it  became  insolvent 
and  execated  an  assignment  for 
the  benefit  of  creditors ;  it  filed 
certificates  in  the  office  of  the 
secretary  of  that  State,  under  oath 
of  its  officers,  to  the  effect  that  it 
had  ceased  operations,  assigned  its 
entire  property,  and  had  "  only  a 
nominal  organization  for  the  pur- 
pose of  liquidation,  being  wholly 
insolyent"  The  court  decided 
these  certificates  to  be  conclusive 

X'nst  plaintiff.  Held  error;  that, 
Le  they  were  propei  evidence, 
they  were  not  conclusive  in  an 
action  such  as  this ;  that  as  the 
corporation  was  not  in  fact  dis- 
solved or  relieved  from  the  obliga- 
tions of  the  contracts,  it  was  a 
question  of  fact  upon  the  whole 
evidence  whether  it  was  able  and 
willing  to  perform.  Id, 

5.  Where  a  dividend  upon  its  stock 
is  declared  by  a  corporation  it  be- 
longs to  the  holders '  of  the  stock 
at  the  time  of  the  declaration, 
without  regard  to  the  source  from 
which,  or  the  time  during  which, 
the  funds  divided  were  acquired 
by  the  corporation.  Jermain  v.  Z. 
8.  dh  M.  S,  iJ.  Co,  483 

6.  In  1857  the  M.  S.  &  N.  I.  R.  R. 
Co.,  to  whose  rights  and  obliga- 
tions defendant  succeeded,  issued 
certain  preferred  and  guaranteed 
stock,  the  same  being  entitled  to 
annual  dividends  of  ten  per  cent, 
payable  out  of  the  net  earnings  of 
the  company,  and  also  to  share  pro 
rata  with  the  common  stock  in  any 
surplus.  No  dividends  were  paid 
upon  said  stock  until  1868.  Subse- 
quently dividends  were  regularly 
declared  and  paid  thereon  at  the 
rate  specified,  and  dividends  were 
declared  and  paid  upon  the  com- 
mon stock.  The  arrears  of  divi- 
dends on  the  preferred  stock  were 
not  paid,  and  no  dividend  has  been 
declared  or  funds  set  apart  by  de- 
fendant  to  pay  the  same.  In  1870 
forty  shares  of  said  preferred 
stock  were  purchased  by  and  trans- 
ferred to  plaintiff,  and  defendant 
issued  to  him  a  certificate  therefor. 
In  an  action  to  compel  defendant 
to  declare  and  pay  the  dividends 


in  arrears,  held,  that  the  guaranty 
related  to  and  was  an  incident  of 
the  stock  and  passed  with  it  upon 
assignment  thereof ;  that  although 
the  guaranteed  dividends  became 
due  in  1864,  and  payment  thereof 
could  have  been  enforced  by  the 
holder  of  the  stock,  yet  as  no  part 
of  the  net  earnings  was  set  apart  to 
pay  the  same,  but,  on  the  contrary, 
they  were  otherwise  appropriated, 
the  dividends  remained  payable  to 
the  holder,  and  an  assignment  of 
the  stock  carried  with  it  the  right 
to  receive  and  recover  said  divi- 
dends ;  and  that,  therefore,  plaint- 
iff was  entitled  to  maintain  the 
action.  Id. 

7.  The  provision  of  the  act  to  "  pro- 
vide for  raising  taxes  for  the  use 
of  the  State  upon  certain  corpora^ 
tions,  Joint-stock  companies  and  aa- 
socjations  "  (§  8,  chap.  542,  Laws 
of  1880),  exempting  from  assess- 
ment and  taxation,  save  as  provided 
for  in  the  act,  the  capital  stock  and 
personal  property  of  the  cor]X)r&. 
tions,  companies  and  associations 
specified,  applies  only  to  State  tax- 
ation ;  it  does  not  affect  the  right 
of  municipal  authorities  to  assess 
and  tax  such  property  for  local  pur- 
poses. People,  0X  rel.  W,  F,  Ina. 
Co,,Y.  Davenport  574 


The  act  (Chap.  542,  Lava  of  1880) 


providing  for  taxation  of  corporations 
did  not  affect  the  assessment  and  eci- 
lection  of  taxes  in  Nevo  York  dtp  for 
1880. 
See  People,  ex  rel.  v..  Comm'rs.  593 

See  Insurance  (Fire). 
Insurance  (Life). 
Manufacturing  Corforation8. 
Municipal  Ck)RFORATiONS. 
Railroad  Corporations. 


COSTS. 

1.  Wliere,  in  an  action  brought  by 
the  attorney-general  against  an  in- 
solvent life  insurance  company, 
after  the  entry  of  judgment  dis- 
solving the  corporation  and  ap- 
pointing a  receiver  of  its  assets, 
certain  of  the  policy-holders  were 
allowed  to  intervene,  who  appeared 
by  attorneys  and  contested  the  al- 
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lowanoe  of  eommissionaj  claimed 
.by  the  receiver,  which  were  materi- 
ally reduced,  held,  that  the  court 
had  no  power  to  make  an  allow- 
ance to  the  interyenors  out  of  the 
funds  in  the  hands  of  the  receiver 
for  their  disbursements  and  coun- 
sel fees,  as  they  were  simply  in- 
diyidual  parties  protecting  their 
own  interests.  Atfy-Gen'f  t,  N. 
Am.  L,  Ins.  Go.  57 

2.  The  cases  where  such  allowances 
have  been  made  to  trustees,  or  to 
one  or  more  of  several  persons  in- 
terested in  a  common  fund  who 
have  brought  suit  to  protect  or  re- 
cover the  fund,  distinguished.  Id. 

8.  In  an  action  against  creditors  costs 
weje  imposed  upon  defendant, 
payable  out  of  the  estate,  because 
of  refusal,  on  his  part,  to  refer. 
Heldt  the  defendant  was  not  in- 
jured, he  could  not  be  heard  to 
complain  of  the  absence  of  the  cer- 
tificate of  the  judge  who  tried  the 
cause  required  by  the  Code  of  Civil 
Procedure  (§  1836).  Mdtzer  v. 
DoU.  865 

4.  In  an  action  brought  by  plaintiff 
as  creditor  of  a  manufacturmg  cor- 
poration, on  behalf  of  himself  and 
other  creditors,  against  the  stock- 
holders, to  enforce  the  liability  im- 
posed by  the  General  Manufactur- 
ing Act  (§  12,  chap.  40,  Laws  of 
1^8)  upon  stockholders,  a  judg- 
ment was  entered  authorizing  and 
directing  the  county  treasurer  to 
docket  judgments  against  the 
stockholders  for  the  maximum 
amount  of  their  possible  liability, 
and  to  collect  thereon,  by  execu- 
tion, enough  to  pay  the  claims  of 
creditors,  as  proved,  and  their 
costs,  and  out  of  the  payments  to 
him  to  retain  his  lawful  com- 
missions, and  distribute  the  resi- 
due to  those  entitled.  The  com- 
missions of  the  county  treasurer 
were  stated  in  plaintiff's  bill  of 
costs,  and  taxed  as  an  item  of  dis- 
bursements. Hdd  error  ;  that  the 
county  treasurer  was  authorized  in 
issuing  executions,  for  the  purpose 
of  providing  enough  to  pay  cred- 
itors,  to  include  his  commissions 
and  they  were  not  properly  charge- 
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able  as  plaintiff's  diabursements. 
Veeder  v.  Judion.  874 

5.  Certain  of  the  papers  in  the  case 
were  printed  upon  the  request  of 
the  attorneys  for  some  of  the  de- 
fendants  and  by  direction  of  the 
referee,  the  expense  was  taxed  as 
an  item  of  disbursements.  Held 
error.  Id. 

6.  The  repeal  by  the  act  of  1880 
(Chap.  245,  Laws  of  1880)  of  the 
act  of  1870  (Chap.  859,  Laws  of 
1870)  in  relation  to  the  powers  and 
jurisdiction  of  the  surrogate  of  the 
county  of  New  York  did  not  affect 
the  power  of  said  surrogate  1.0 
**  grant  allowance  in  lieu  of  costs" 
given  by  the  former  act  in  proceed- 
ings pending  before  him  at  the 
time  toe  repealing  act  took  effect. 
In  re  Estate  of  Weston.  502 

7.  In  proceedings  so  pending  TUld^ 
that  the  surrogate  could  not  ex- 
ceed  the  maximum  amount  limited 
by  the  Code  of  Procedure  (§  309) ; 
also  that,  although  the  costs  were 
taxed  after  the  Code  of  Civil  Pro- 
cedure without  effect,  they  were 
not  affected  by  its  provisions,  as  by 
it  (^  8847.  subd.  11)  the  provisions 
of  the  chapter  (18)  ^  in  reference  to 
Surrogates'  Courts,  are  with  cer- 
tain exceptions,  not  affecting  the 
question,  only  made  applicable  to 
an  action  or  special  proceeding 
commenced  after  September  1, 
1880.  Id. 

When  title  to  land,  not  brought 

in  question  by  pleadings  in  action,  for 
assault  and  battery,  so  as  to  entUle 
plaintiff  to  fuU  costs  where  judgment 
is  less  ifmn  $50. 

Bu  Langdon  v.  Cfuy.    {Mem.)    660 

COUNTY  TREASURER. 

In  action  against  stockholders 

of  a  manufacturing  corporation  to  cti- 
force  liability  to  creditor,  the  county 
treasurer  was  directed  to  docket  judg- 
ments against  defendants  for  macei' 
mum  liability  and  to  collect  by.  execu- 
tion enough  to  pay  claims  of  creditors, 
with  costs,  and  out  of  proceeds  to  re- 
tain his  lawful  commissions.  Held, 
that  said  commissions  were  not  tax- 

88 
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(Me.  (u  an  item  cf  pUUrUiff'^t  dU- 
bursemerUt. 
See  Veeder  y.  Judion,  874 


COURTS. 
See  CouBT  of  Appbals. 

JnSTICB'S  COUBT. 
SURROeATB'8  COURT. 


COURT  OP  APPEALS. 

1 .  When  a  preference  is  claimed  on 
the  calendar  of  this  court  under 
the  provision  of  the  Code  of  Civil 
Procedure  (§  791,  subd.  7),  giving  a 
preference  in  "  an  action  against  a 
corporation  *  *  *  issuing  bank 
notes  or  any  kind  of  paper  credits 
to  circulate  as  money/'  and  the 
fact  thus  giving  a  right  to  a  pref- 
erence does  not  appear  in  the  plead> 
ings  or  other  papers  on  whicn  the 
appeal  is  to  be  heard,  the  party 
desiring  the  preference  "  must 
procure  an  order  therefor  from  the 
court  or  a  judge  thereof  upon  no- 
tice  to  the  adverse  party  "  (g  798). 
B'k  of  Attica  v.  Met.  Nat.  Rk,  289 


2.  It  is  no  excuse  for  a  failure  to 
procure  the  order  that  there  was 
no  term  of  the  court  at  which  a 
motion  for  the  order  could  be  made. 
Such  a  motion  may  be  made  on 
notice  before  any  judge  of  the 
court,  at  his  residence  or  office,  or  at 
any  place  which  the  judge,  on  ap- 
plication of  the  moving  party, 
may  name.  Id. 

COVENANTS. 

A  covenant  in  a  mortgage,  to  keep 
buildings  on  the  mortgaged  prem- 
ises insured  for  the  benefit  of  the 
mortgagee,  is  not  a  covenant  run- 
ning with  the  land,  but  is  entirely 
personal  in  its  character.  Beid  v. 
McOrum.  412 

CRIMINAL  TRIAL. 

1.  Where  the  doing  of  any  one  of 
several  things  constitutes  an  in- 
dictable offense  an  indictment  may 
in  a  single  count  ^roup  them  to- 
gether and  charge  the  accused  with 


having  committed  them  all,  and 
a  conviction  may  be  had  on  proof 
of  the  commission  of  any  one  of 
the  acts  charg^,  without  proof  as 
to  the  others.     Bark  v.  People.    5 

2.  The  act  of  1875  (Chap.  19,  Laws 
of  1875),  *'  to  provide  more  effectu- 
ally for  the  punishment  of  pecu- 
lation and  other  wrongs  affecting 
public  moneys,  and  rights  of  prop- 
erty," applies  as  well  to  cases  where 
the  offender  is  an  officer,  agent  or 
servant,  having  the  custody  of 
funds  or  propertpr  charged  to  have 
been  misappropnated,  or  owing  a 
special  duty  in  relation  thereto,  as 
to  a  private  individual  having  no 
official  or  confidential  relation  to 
the  State  or  municipality  de- 
frauded. Id. 

3.  On  the  trial  of  an  indictment  un- 
der said  act,  it  appeared  that  the 
prisoner  who  was  treasurer  of  the 
city  of  Buffalo,  as  such,  received 
for  sale,  in  accordance  with  the 
usual  custom,  certain  negotiable 
bonds  of  the  city  which  the  com- 
mon council  had  authorized  to  be 
issued  and  sold  for  city  purposes ; 
these  he  put  into  the  hands  of  a 
broker  with  directions  to  sell  and 
credit  the  proceeds  to  a  firm  of 
which  the  prisoner  was  a  member, 
which  was  done.  Said  firm  was 
at  the  time  indebted  to  the  broker 

.  in  a  sum  exceeding  the  sum  real- 
ized from  the  sale  of  the  bonds. 
No  entry  of  the  sale  was  made  in 
any  manner  in  the  treasurer's 
books.  The  indictment  charged 
tliat  the  accused  '*  feloniously, 
wickedly  and  wrongfully  did  ob- 
tain and  receive  ♦  *  *  and 
convert "  to  his  own  use  said  bonds. 
Held,  that  the  transaction  was  a 
conversion  of  the  bonds,  and,  as- 
suming that  the  prisoner  did  not 
wrongfully  receive  or  obtain  them, 
his  wrongful  conversion  thereof 
was  sufficient  to  sustain  a  convic- 
tion. Id. 

4.  Upon  the  trial  of  an  indictment 
for  murder  in  the  first  degree,  the 
evidence  upon  the  part  of  the 
prosecution  was  to  the  effect  that 
the  prisoner,  an  Italian,  married  a 
young  Italian  girl  and  with  her 
lived  for  a  time  with  her  parents. 
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He  did  not  live  hannonioaslj  with 
liis  wife  and  had  some  difficulty 
with  his  mother-in-law.  He  en- 
tered the  room  where  his  wife 
and  her  parents  were  with  a  friend 
for  the  purpose  of  procuring  a 
paper  in  hia  charge  helonging  to 
the  latter.  His  wife  was  hanging 
clothes  out  of  a  window;  he  asked 
her  to  go  into  a  bed-room  and 
bring  out  a  box  containing  the  pa^ 

gert  She  replied  that  she  was 
anging  out  clothes,  and  that  he 
should  go  and  get  the  box  for  him- 
self. He  took  her  bj  the  arm  and 
led  her  into  the  bed-room,  sajing, 
"  Will  you  go  or  will  I  go."  Im- 
mediately thereafter  he  shot  an^l 
killed  her,  came  out  with  the  re* 
yolver  in  his  hand  with  which  the 
shooting  had  been  done,  and  put- 
ting the  weapon  to  the  head  of 
his  mother-in-law  he  fired  and 
killed  her.  The  indictment  was 
for  the  last  killing.  The  revolver 
belonged  to  the  prisoner  and  had 
been  for  some  time  in  his  posses- 
sion. Held,  that  the  testimony 
established  that  the  killing  was  in- 
tentional, deliberate  and  premedi- 
tated.   People  V.  Mc0one.  211 

5.  Upon  the  trial  of  an  indictment 
for  murder,  a  statement  or  confes- 
sion made  and  signed  by  the  pris- 
oner was  offered  in  evidence  on  the 
part  of  the  prosecution.  It  ap- 
peared that  wnen  the  prisoner  was 
arrested  the  officer  making  the  ar- 
rest, an  inspector  of  police  in  the 
city  of  New  Tork,  informed  him 
of  the  crime  for  which  he  was  ar- 
rested,  and  that  he  (the  officer)  was 
an  inspector  of  police,  and  had  been 
watching  him  (the  prisoner)  since 
the  shooting,  and  saw  him,  in  com- 
pany with  a  man  named  Healey, 
try  to  steal  a  barrel  of  whisky  the 
night  before,  also  told  him  about 
his  pledfi^ng  a  pistol  with  which 
the  murder  was  supposed  to  have 
been  committed ;  the  prisoner 
thereupon  said  he  would  make  a 
statement,  a  coroner  was  sent  for, 
who  came  to  policy  head-quarters 
where  the  prisoner  was  in  custody, 
and  the  confession  in  question  was 
then  made,  the  coroner  not  acting 
in  an  official  capacity,  but  simply 
as  a  clerk  to  take  down  and  prove 
the  confession.    Sddf  that  the  evi- 


dence did  not  disclose  any  threats, 
and  did  not  authorize  an  inference 
that  the  confession  was  made  under 
the  influence  of  fear ;  that  assum- 
ing the  paper  was  sworn  to  by  the 
accused  it  was  in  no  respect  a  com- 
pulsory statement,  and  it  was  prop- 
erly received  in  evidence  under 
the  Code  of  Criminal  Procedure 
(§  395).    Peo^ae  v.  McQUnn,      241 

6.  The  provisions  of  said  Code  regu- 
lating the  mode  of  taking  and  au- 
thenticating the  statements  of  pris- 
oners accused  of  a  crime  (§§  188- 
200)  refer  only  to  the  j  udicial  exam- 
inations therein  provided  for,  regu- 
larly instituted  before  a  magistrate 
authorized  to  conduct  such  an  ex- 
amination (§147);  they  do  not  in- 
clude a  statement  made  in  the 
manner  of  the  one  in  question.  Id, 

7.  It  appeared  that  the  deceased  prior 
to  his  death  lived  with  his  family 
in  rooms  over  a  bar-room  and  res- 
taurant kept  by  him ;  that  being 
disturbed  in  the  night  time  by  a 
noise  in  the  room  below,  he  got  up 
and  started  to  go  down  stairs  to  as- 
certain its  cause,  and  while  upon 
the  stairs  was  shot  by  some  person 
standing  in  the  door  between  the 
hall  and  bar-room  at  the  foot  of 
the  stairs  who  was  engaged  in  the 
commission  of  a  burglary;  that  in 
the  evening  prior  to  the  murder 
the  prisoner  redeemed  a  pistol 
which  was  in  pawn,  and  took  it 
away,  which  he  again  pawned  the 
morning  after  the  murder.  The 
pistol  was  found  through  the  ad- 
mission contained  in  the  confes- 
sion, and  the  prisoner  acknowl- 
edged that  it  was  the  pistol  with 
which  the  deceased  was  shot.  He 
also  admitted  to  a  witness  that  the 
morning  after  the  murder  he  was 
on  the  street  where  the  crime  was 
committed  the  night  before,  and 
said  '*a  man  ain't  a  tough  until 
he  knocks  his  man  out.'*^  Held, 
that  there  was  sufficient  evidence 
aside  from  the  confession  to  meet 
the  requirements  of  said  provision 
authorizing  proof  of  a  confession, 
%.  e.f  that  to  warrant  a  conviction 
"additional  proof  that  the  crime 
charged  has  been  committed  '* 
shall  be  given.  Id. 
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8.  B  teems  that  uppn  the  trial  of  an 
iDdictment  for  an  assault  with  a 
deadly  weapon,  the  assaalt  being 
proved,  the  harden  is  upon  the 
accused  to  establish  the  existence 
of  sufficient  cause  to  justify  the 
use  of  such  a  weapon.  8au>yer  v. 
People.  667 

£hidenee     of     character    of 

prieoneraaa  peaceful  man  not  com* 
peterU  on  trial  of  indictment  for  as- 
sault with  deadly  weapon,  evidence 
'should  he  confined  to  general  reputO" 
turn  and  character. 


CUSTOM. 
See  UsAOB. 

DAMAGES. 

1 .  The  court,  in  an  action  for  slan- 
der,, charged  in  substance  that  if 
the  jury  found  the  alleged  wrong 
to  have  been  malicious  and  inten- 
tional, they  could  give  exemplary 
damages,  in  determining  which 
they  might  consider  the  injury  to 
plaintiff's  feelings  and  liave  re- 
spect  to  the  force  of  example. 
Meld  no  error.  Brooks  ▼.  JSari- 
son,  88 

2.  In  an  action  by  a  vendee  of  per- 
Bonal  property  against  his  vendor 
for  breach  of  warranty  of  title,  ex- 
press or  implied,  damages  can  only 
be  recovered  for  actual  loss. 
O'Brien  v.  Jones.  193 


DEATH. 

1 .  Under  the  provision  of  the  act  of 
1870  (Chap.  78,  Laws  of  1870)  In 
reference  to  compensation  for  caus- 
ing death  by  negligence,  which 
provides  that  the  amount  of  dam- 
ages  recovered  shall  draw  interest 
from  the  time  of  the  death, "  which 
interest  shall  be  added  to  the  ver- 
dict," the  jury  have  nothing  to  do 
with  the  question  of  interest ; 
that  is  to  be  added  to  the  damages 
inserted  in  the  entry  of  judgment 
by  the  clerk  ;  and  this  although 
the  jury  in  making  up  damages 
awarded  in  fact  included  the  inter- 


est. Manning  v.  Pt.  Henry  Jron  Ore 
Go.  664 

2.  B  seems  thAt  the  remedy  of  the 
defendant  in  such  case,  if  any,  is 
to  move  to  set  aside  the  verdict. 

Id. 

DEFINITIONS. 

1 .  Negotiable  bonds  of  a  municipal 
corporation,  complete  in  form  and 
capable  of  becoming  effective  in- 
struments in  the  hands  of  a  bona 
fide  holder,  are,  although  unissued, 
"  property  "  within  the  meaning  of 
the  act  (Chap  19,  Laws  of  1875), 
providing  for  the  punishment  of 
peculation  of  public  moneys  and 
property.    Bork  v.  People,  5 

2.  There  is  no  rigid  or  arbitrary 
standard  by  which  to  measure  the 
*'  reasonable  time  "  within  which 
an  executor,  directed  to  convert  an 
estate  into  money,  may  exercise 
his  discretion,  and  beyond  which 
he  may  not  delay  in  complying 
with  the  direction  ;  what  is  a  rea- 
sonable time  must  depend  upon 
the  circumstances  of  each  particu- 
lar case.    In  re  Estate  of  Weston. 

502 

3.  It  seems  that  where  no  special 
modifying  facts  are  shown  to 
shorten  or  lengthen  the  reasonable 
time,  the  period  allowed  before  the 
executor  can  be  compelled  to  ac- 
count, i.  e.,  eighteen  months,  may 
serve  as  a  just  standard.  Id. 

A  demsee  of  lands  mortgaged 

to  secure  loan  to  testator  is  not  a 
** borrower"  within  the  meaning  of 
the  usury  laws. 

See  Buckingham  v.  Coming.      525 


DESCENT. 

1.  When  an  illegitimate  child  baa,  by 
the  subsequent  marriage  of  his  pa- 
rents, become  legitimate  by  virtue 
of  the  laws  of  the  State,  or  oouAtry 
where  such  marriage  took  place, 
and  the  parents  were  domiciled,  it 
is  thereafter  legitimate  every- 
where, and  entiued  to  all  the 
rights  flowine  from  that  status,  in- 

'  eluding  the  right  to  inherit.  JfttftfT 
▼.  MtOer.  815 
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2.  PlaiDtifP  WEB  bom  illegftimately 
in  Wurtembarg,  in  18&,  where 
his  parents  then  resided ;  they  re- 
moyed,  with  plaintilBT,  to  the  State 
of  Pennsylvania,  and  his  father 
there  became  a  naturalized  citizen. 
In  1853,  while  domiciled  in  said 
State,  the  parents  were  married. 
In  1857  a  law  was  passed  by  the 
legislature  of  that  State,  legitimat- 
izing  children,  born  out  of  wedlock, 
of  parents  who  shall  thereafter 
marry,  which  act,  by  an  act  of 
1858,  was  made  applicable  to  all 
cases  arising  prior  to  1857,  save 
where  some  Interest  had  become 
vested.  In  1862  plaintiff  removed, 
with  his  parents,  to  this  State ; 
his  father  thereafter  became 
owner  of  certain  real  estate,  and 
in  1875  died  seized  thereof,  and 
intestate.  In  an  action  of  eject- 
ment ?idd,  that  the  provision  of 
the  Revised  Statutes  (1  R.  S.  754, 
§  19)  disiDheriting  illegitimate 
children,  did  not  apply  ;  and  that 
plaintiff  was  entitled  to  inherit 
equally  with  the  children  of  the 
deceased  born  in  wedlock .  Id . 


DEVISE. 

A  devisee  cannot  maintain  an  action 
to  have  a  mortgage  upon  the  lands 
devised,  executed  by  his  testator 
to  secure  a  usurious  loan,  canceled 
because  of  the  usury,  without  first 
paying,  or  offering  to  pay,  the  sum 
actually  loaned ;  he  is  not  a  *'  bor- 
rower "'  within  the  meaning  of  the 
Srovisions  of  the  usury  laws  (1  R. 
.  772,  ^  8  ;  ^  4,  chap.  430,  Laws  of 
1837),  declaring  such  payment  or 
offer  to  be  unnecessary  as  a  con. 
dition  of  granting  relief  where 
suit  is  brought  by  the  borrower. 
BuckiTigham  v.  Gaming.  626 

• 

ELECTION  (OF  OFFICERS). 

1.  Under  the  provision  of  the  Re* 
vised  Statutes  (1  R.  S.  603,  §  5) 
authorizing  any  person  who  **  may 
be  aggrieved  by  or  may  complain 
of  any  election"  of  directors  of  a 
corporation  to  make  application  to 
the  Supreme  Court  to  com{>el  a 
new  election,  only  some  person 
•  whose  rights  have  been  infringed 


and  who  is  justly  entitled  to  com- 
plain may  institute  the  proceed, 
ings.  In  re  Syr.  0.  dbK.Y.R  B. 
Co.  1 

2.  The  legislature  may  provide  foi 
the  manner  in  which  the  result  of 
an  election  shall  be  determined  and 
declared,  and  where  the  mode  is  so 
provided,  until  it  is  obeyed,  the 
election  is  not  complete  and  the 
candidate  not  qualified  to  serve. 
People,  ex  rei,  Woods,  v.  Criseev, 

616 

3.  At  the  general  election  held  in 
November,  1881,  M.  &  F.  were 
candidates  for  the  office  of  alder- 
man in  the  city  of  Troy.  Two  of 
the  inspectors  of  election  ma,de  out 
and  signed  a  statement  certifying 
that  fT  had  received  a  majority  of 
the  votes  cast.  The  other  two  in- 
spectors refused  to  sign  the  same. 
The  incomplete  statement  was  filed 
in  the  office  of  the  city  clerk,  and 
F.  took  the  oath  of  office.  HM, 
that  until  the  rights  of  the  parties 
were  tested  in  the  courts  and  the 
result  settled,  the  election  was  to 
be  treated  as  a  failure  so  far  as 
either  party  sought  to  found  a 
right  upon  it,  and  neither  could 
claim  any  benefit  therefrom;  that 
the  provision  of  the  original  char- 
ter of  the  city  of  Troy  (§  5,  chap. 
131,  Laws  of  1816),  providing  for 
the  manner  of  electing  aldermen, 
requiring  inspectors  of  election  by 
a  written  statement  to  certify  and 
declare  the  result,  and  file  their 
certificate  in  the  office  of  the  city 
clerk,  has  not  been  repealed  or 
modified  unless  the  general  elec- 
tion law  was  applicable,  and  that 
makes  the  duties  of  inspector,  in 
ascertaining  and  declaring  the 
vote,  even  more  specific;  and  that 
by  such  failure  to  elect,  a  vacancy 
was  created.  (§  6,  chap.  101,  Laws 
of  1855:)  Id. 

4.  At  the  time  of  said  election,  M. 
was  an  Incumbent  of  the  office, 
having  been  elected  for  a  term 
from  March,  1881,  to  the  general 
election  of  that  year,  under  the 
amendment  of  the  city  charter  of 
1880  (§  7.  chap.  30, Laws  of  1880), 
which  changed  the  date  of  the 
municipal  election  from  March  to 
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the  da7  of  the  general  election  in 
Noyember,  and  which  provided  for 
filling  the  short  terms  at  the 
general  election  in  1880.  Held,  that 
as  no  successor  to  M.  was  *'  dulj 
qualified/'  he  held  over  under  the 
provision  of  the  city  charter  of 
1870  (§  6.  title  6.  chap.  598,  Laws 
of  1870),  declaring  that  "  all  per- 
sons elected  or  appointed  under 
this  act  shall  continue  to  hold 
their  oflSce  until  a  successor  is  duly 
qualified"  ;  that  said  provision  ap- 
plied to  the  office  of  alderman ; 
that  it  was  not  inconsistent  with 
the  provisions  of  the  amendatory 
act  of  1880  in  reference  to  the 
short  term  ;  and  so  it  was  not  re- 
pealed by  said  act.  Id. 

6.  F.>  who  prior  to  the  jgeneral  elec- 
tion in  November,  l&l,  had  not 
Boufi;ht  to  act  as  alderman,  on  the 
night  before  that  election,  resigned 
and  St  that  election  fifty-five  votes 
were  cast  for  him  for  aldennan  '*to 
fill  vacancy."  No  public  notice  of 
his  resignation,  or  of  any  vacancy 
in  the  office,  or  of  an  election  to 
fill  such  vacancy  had  been  given, 
nor  had  the  common  council 
directed  an  election  to  fill  a 
vacancy.  At  a  spedal  meet- 
infic  of  the  common  coun- 
cil held  a  week  after  the  elec- 
tion under  call  of  the  mayor,  "  for 
the  purpose  of  canvassing  the 
votes  for  mayor  and  school  com- 
missioners," D.  F.,  city  derk,  read 
the  resignation  of  F.  and  an- 
nonnced  the  votes  cast  for  him  to 
fill  vacancy.  The  president  de- 
clared  F.  to  be  elected,  and  enti- 
tied  to  qualify  and  take  his  seat ; 
the  oath  of  office  was  administered 
and  filed,  and  F.,  against  the  re- 
monstrances of  some  of  the  board, 
acted  as  alderman.  Held,  that  the 
sole  effect  of  the  resignation  was 
upon  F.  as  a  contestant,  and  was 
an  abandonment  of  his  claim ;  that 
the  only  mode  of  filling  the  va- 
cancy was  by  order  of  the  common 
council,  directing  an  election  and 
determining  the  time  and  place 
(§  8,  chap.  181,  Laws  of  1816  ;  §  2, 
chap.  293,  Laws  of  1854 ;  §  4,  chap. 
101,  Laws  of  1855);  and  that, 
therefore,  F.  was  not  elected.    Id, 

6.  Immediately  after  the  adjourn- 


ment of  said  meeting  of  the  com- 
mon council,  the  new  mayor,  bv 
order  in  writing,  suspended  D.  F. 
from  office,  and  then  nominated 
and  appointed  O'B.  city  clerk  pro 
tern, ;  by  him  the  roll  of  new  mem- 
bers was  called ;  six  old  and  seven 


I  newly-elected  members  answered 
to  their  names.  The  seven  took 
the  oath  of  office  before  O'B.,  who 
was  a  notary  public,  and  filed 
their  oaths  in  the  office  of  the  city 
clerk,  and  thereupon  the  thirteen, 
with  M.,  fourteen  constituting  a 
quorum,  proceeded  to  act  as  a 
board.  K.  was  nominated  and 
confirmed  as  city  clerk.  Sidd. 
that  the  meeting  was  lawful 
and  lawfully  constituted  ;  that  the 
action  of  the  seven  new  aldermen, 
even  if  they  did  not  legally  take 
the  oath  of  office,  was  valid ;  also 
that  while  the  suspension  of  D.  F. 
did  not  amount  to  a  removal,  the 
nomination  or  confirmation  of 
E.  had  that  effect ;  that  the  city 
clerk,  having  no  fixed  Xerm  of  ser- 
vice, could  be  removed  at  pleasure 
by  the  proper  appointment  of  a 
successor.  Id. 


7.  The  common  coundl  no  ooDsti- 
tuted  proceeded  to  elect  two  police 
commissioners ;  it  was  resolved 
that  they  be  elected  at  one  time 
and  by  one  ballot,  each  voting  for 
but  one.  Eieht  voted  for  M.,  six 
for  C.  By  tne  rules  of  the  com* 
mon  eoundl,  the  assembly  rules  as 
laid  down  in  Croswell's  Manual 
are  made  controlling.  Held,  that 
conceding  the  provision  of  the 
charter  of  1880.  confining  the  vote 
of  each  alderman  in  the  election  of 
police  commissioners  to  one  of  the 
two  to  be  chosen  for  the  same  term, 
to  be  unconstitutional,  it  imposed 
no  restraint  and  the  aldermen  must 
be  deemed  to  have  voluntarily 
voted  as  they  did,  and  the  failure 
to  exercise  their  full  rights  did 
not  affect  the  vote  actually  given  ; 
that  as  under  the  assembly  rules, 
a  quorum  being  had,  a  majority  of 
all  present  voting  for  the  spedfic 
office,  was  sufficient  to  elect,  there 
beiqg  a  quorum  present,  and  the 
officer  chosen  in  each  case  having 
received  not  only  a  majority  of 
those  voting  to  fill  that  office,  but 
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all  of  those  so  voting  was  legally 
elected .  Id. 

8.  The  provision  of  said  act  of  1880 
(§  10),  requiring  that  **the  com- 
pensation or  salary  of  any  officer 
shall  be  fixed  before  his  appoint- 
ment/' does  not  require  the  salary 
to  be  fixed  before  every  new  ap- 
pointment ;  when  once  properly 
attached  to  the  office  it  is  suffi- 
cient. Id. 

9.  The  power  given  by  said  act  (§  3) 
to  the  payor,  to  suspend  any  ap- 
pointed officer  for  misconduct  or 
neglect,  was  simply  incident  to  and 
depended  upon  the  power  of  re- 
moval ^iven  to  the  common  coun- 
cil, and  was  repealed,  as  to  police 
commissioners,  by  the  provision  of 
the  amendatory  act  of  1881  (§  1, 
chap.  76,  Laws  of  1881),  which 
gives  to  the  Supreme  Court  exclu- 
sive Jurisdiction  and  power  fo  re- 
move them.  Id. 

10.  The  said  act  of  1881  is  not  repug- 
nant to  the  constitutional  provision 
requiring  (Art,  3,  §  16)  a  local  bill 
to  embrace  but  one  subject,  and 
that  to  be  expressed  in  the  title.  Id. 


ELECTION  (OF  RIGHTS). 

A  policy  of  insurance  against  loss  by 
fire  or  lightning,  issued  by  defend- 
ant, contained  this  clause :  '*  In  case 
differences  shall  arise,  touching  any 
loss  or  damage,  after  proof  thereof 
has  been  received,  in  due  form, 
the  matter  shall,  at  the  written 
request  of  either  party,  be  sub- 
mitted to  impartial  arbitrators." 
And  it  was  provided  that  no  suit 
upon  the  policy  should  be  brought 
against  the  company  until  after  an 
award,  *'  fixing  the  amount  of  such 
claim,  in  the  manner  above  pro- 
vided." The  policy  gave  to  de- 
fendant the  option,  in  case  of  loss, 
"  to  repair,  rebuild,  or  replace  the 
property."  A  loss  having  occurred, 
defendant,  under  this  option  clause, 
elected  to  repair  and  restore  the 
building  insured  to  its  former 
condition,  and,  after  doing  some 
work,  informed  the  insured  that 
the  repairs  were  finished.  The 
insured,  claiming  the  repairs  to  be 


insufficient,  made  and  served 
proofs  of  loss.  Defendant  orally 
requested  the  insured  to  arbitrate 
the  question  of  damages,  and  after 
commencement  of  this  action  upon 
the  policy,  offered,  in  writing,  to 
arbitrate ;  these  offers  were  re- 
fused. Held,  that  the  said  refusal 
was  not  a  defense ;  that  defendant, 
having  the  right  to  determine  the 
manner  in  which  it  would  perform, 
and  having  elected  to  repair,  this 
involved  not  only  a  rejection  of 
the  right  to  discharge  its  liability 
by  the  payment  of  damages,  but 
also  of  those  provisions  of  the 
contract  having  reference  to  that 
method  of  performance ;  that  from 
the  time  of  such  election,  the  con- 
tract became  simply  an  under- 
taking, on  the  part  of  the  de- 
fendant, to  restore  the  building 
insured  to  its  former  condition, 
and  the  measure  of  damages  for  a 
breach  thereof  did  not  necessarily 
depend  upon  the  amount  of  dam- 
ages inflicted  by  the  peril  insured 
against ;  and  that,  therefore,  the 
provision  as  to  arbitration  was 
rendered  inoperative  by  the  elec- 
tion to  repair.  Wynkoop  v.  Ma. 
F.  Tm.  Co.  478 


EMBEZZLEMENT. 

1.  The  act  of  1875  (Chap.  19,  Laws  of 
1875), "  to  provide  more  effectually 
for  the  punishment  of  peculation 
and  other  wrongs  affecting  public 
moneys,  and  rights  of  property," 
applies  as  well  to  cases  where  the 
offender  is  an  officer,  agent  or  ser- 
vant, having  the  custodv  of  funds 
or  property  charged  to  have  been 
misappropriated,  or  owing  a  special 
duty  in  relation  thereto,  as  to  a 
private  individual  having  no  official 
or  confidential  relation  to  the  State 
or  municipality  defrauded.  Bork 
V.  People.  5 

3.  The  legislature  has  power  to  pro- 
vide by  an  independent  statute, 
like  the  one  referred  to,  that  cer- 
tain acts  of  embezzlement,  pun- 
ishable by  the  existing  law,  shall 
constitute  a  distinct  offense,  and 
to  affix  a  severer  punishment 
than  that  provided  by  the  general 
law  for  that  class  of  offenses.    Id. 
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8.  In  an  indictment  under  said  Btatnte 
for  the  unlawful  conyersion  of 
property,  or  funds  belonging  to  a 
municipal  corporation  by  an  officer 
thereof,  it  is  not  necessary  to  aver 
the  fiduciary  character  of  the 
accused.  Id, 

4.  This  is  a  fact,  however,  proper  to 
be  proved  on  the  trial.  Id, 

6.  Negotiable  bonds  of  a  municipal 
corporation,  complete  in  form  and 
capable  of  becoming  effective  in- 
struments  in  the  hands  of  a  bona 
fide  holder  are,  although  unissued, 
"  property  *'  within  the  meaning  of 
said  act.  Id, 

6.  On  the  trial  of  an  indictment 
under  said  act,  it  appeared  that  the 
prisoner,  who  was  treasurer  of  the 
city  of  Buffalo,  as  such,  received 
for  sale,  in  accordance  with  the 
usual  custom,  certain  negotiable 
bonds  of  the  city,  which  the  com- 
mon council  had  authorized  to  be 
issued  and  sold  for  city  purposes  ; 
these  he  put  into  the  hands  of  a 
broker  with  directions  to  sell  and 
credit  the  proceeds  to  a  firm  of 
which  the  prisoner  was  a  member, 
which  was  done.  Said  firm  was 
at  the  time  indebted  to  the  broker 
in  a  sum  exceeding  the  sum  realized 
from  the  sale  of  the  bonds.  No 
entry  of  the  sale  was  made  in  any 
manner  in  the  treasurer's  books. 
The  indictment  charged  that  the 
accused  "  feloniously,  wickedly  and 
wrongfully  did  obtain  and  receive 
*  *  *  and  convert "  to  his  own 
use  said  bonds.  Held,  that  the 
transaction  was  a  conversion  of  the 
bonds,  and,  assuming  that  the 
prisoner  did  not  wrongfully  re- 
ceive or  obtain  them,  his  wrongful 
conversion  ther^f  was  sufficient 
to  sustain  a  conviction.  Id, 


EMINENT  DOMAIN. 

1 .  It  seems  that  although  the  fee  of 
a  city  street  is  in  the  city,  an  abut- 
tlnfi^  owner  is  entitled  to  use  it ; 
and  neither  the  legislature  nor  the 
city  can  devote  it  to  purposes  in- 
consistent with  street  purposes 
without     compensation    to    such 


owner.    Mahadp  v.  Buahwiek  R. 
B,  Ch.  148 

3.  Lands  once  taken  for  a  public  use, 
pursuant  to  law,  under  the  right 
of  eminent  domain,  cannot,  under 
general  laws,  and  without  special 
authority  from  the  legislature,  be 
appropriated,  by  proceedings  in  in- 
vitum,  to  a  dififerent  public  use.  P. 
P.  d  0, 1.  B.  B,  Go.  V.  WWiamwn, 

552 


ESTOPPEL. 
A  firm  not  estopped  by  stcUe- 


merUe  of  one  of  its  vnembers  in  depo- 
sition, prating  in  bankruptcy,  as  his 
own  a  debt  once  owned  by  firm. 
See  MeUzerY,  Doll,  365 


EVIDENCE. 

1.  Tw6  contracts,  purporting  to  have 
been  made  by  the  parties,  recited 
that  said  parties  had  caused  their 
corporate  seals  to  be  fixed  and  their 
corporate  names  thereto  "  sub- 
scribed  respectively  by  their  proper 
officers."  To  each  contract  was  in 
fact  attached  the  corporate  seal 
and  the  proper  signature  of  each 
party;  the  plaintiff's  by  a  director, 
the  defendant's  by  its  president. 
In  an  action  upon  the  contracts 
evidence  was  given  tending  to  show 
that  defendant's  seal  was  affixed 
by  its  president  in  the  exercise  of 
lawful  authority.  Held,  that  the 
evidence  was  sufficient  prima  fade 
to  establish  that  the  contract  was 
so  executed  as  to  bind  both  parties. 
If,  E,  Iron  Co,  v.  QHbeH  {Met,)  EH, 
B,  B  Go.  153 

2.  Plaintiff  is  a  Massachusetts  corpo- 
ration. After  the  execution  of  me 
contract  it  became  insolvent  and 
made  an  assignment  for  the  benefit 
of  creditors  ;  it  filed  certificates  in 
the  office  o/  the  secretary  of  that 
State,  under  oath  of  its  officers,  to 
the  effect  that  it  had  ceased  opera- 
tions, assigned  its  entire  property, 
and  had  "only  a  nominal  organi- 
zation  for  the  purpose  of  liquida- 
tion,  being  wholly  insolvent.*'  The 
court  decided  these  certificates  to 
be    conclusive    against    plaintiff*. 
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ffdd  error ;  that,  while  they  were 
proper  evidence,  they  were  not 
coaclusive  in  an  action  such  as 
this;  that  as  the  corporation  was 
not  in  fact  dissolved  or  relieved 
f^om.  the  obligations  of  the  con- 
tracts, it  was  a  question  of  fact 
upon  the  whole  evidence  whether 
it  was  able  and  willing  to  perform. 

Id. 

8.  Upon  the  trial  of  an  indictment 
for  murder,  a  statement  or  confes- 
sion made  and  signed  hj  the  pris- 
oner was  offered  in  evidence  on  the 
part  of  the  prosecution.  It  ap- 
peared  that  when  the  prisoner  was 
arrested  the  officer  making  the  ar- 
rest, an  inspector  of  police  in  the 
city  of  New  York,  Informed  him 
of  the  crime  for  which  he  was  ar- 
rested, and  that  he  (the  officer)  was 
an  inspector  of  police,  and  had 
been  watching  him  (the  prisoner), 
since  the  shooting  and  saw  him,  in 
company  with  a  man  named  Hea- 
ley,  try  to  steal  a  barrel  of  whisky 
the  night  before,also  told  him  about 
his  pledging  a  pistol  with  which 
the  murder  was  supposed  to  have 
been  committed;  the  prisoner  there- 
upon said  he  would  make  a  state- 
ment, a  coroner  was  sent  for,  who 
came  to  police  head-quarters  where 
the  prisoner  was  in  custody,  and 
the  confession  in  question  was 
then  made,  the  coroner  not  acting 
in  an  official  capacity,  but  simply 
as  a  clerk  to  take  down  and  prove 
the  confession.  Held,  that  the  evi- 
dence did  not  disclose  any  threats, 
and  did  not  authorize  an  inference 
that  the  confession  was  made  under 
tl^e  influence,  of  fear ;  that  assum- 
ing  the  paper  was  sworn  to  by  the 
accused  it  was  in  no  respect  a  com- 
pulsory statement,  and  it  was 
properly  received  in  evidence  under 
the  Code  of  Criminal  Procedure 
(§  395).    People  v.  McOloin.     241 

4.  It  appeared  that  the  deceased  prior 
to  his  death  lived  with  his  family 
in  rooms  over  a  bar-room  and  res- 
taurant kept  by  him;  that  being 
disturbed  in  the  night  time  by  a 
noise  in  the  room  below,  he  got  up 
and  started  to  go  down  stairs  to 
ascertain  its  cause,  and  while  upon 
the  stairs  was  shot  by  some  person 
standing  in  the  door  between  the 
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hall  and  bar-room  at  the  foot  of 
the  stairs  who  was  engaged  in  the 
commission  of  a  burglary;  that 
in  the  evening  prior  to  the  murder 
the  prisoner  redeemed  a  pistol 
which  was  in  pawn,  and  took  it 
away,  which  he  again  pawned  the 
morning  after  the  murder.  The 
pistol  was  found  through  the  ad- 
mission contained  in  the  confes- 
sion, and  the  prisoner  acknowl- 
edged that  it  was  the  pistol  with 
which  the  deceased  was  shot.  He 
also  admitted  to  a  witness  that  the 
morning  after  the  murder  he  was 
on  the  street  where  the  crime  wa.s 
committed  the  night  before,  and 
said  '*  a  man  ain't  a  tough  until  lie 
knocks  his  man  out."  Held,  that 
there  was  sufficient  evidence  aside 
from  the  confession  to  meet  the 
requirements  of  said  provision  au- 
thorizing proof  of  a  confession, 
i.  «.,  that  to  warrant  a  conviction 
''additional  proof  that  the  crime 
charged  has  been  committed"  shall 
be  given.  Id. 

5.  The  defendant  appeared  herein 
by  attorney ;  issue  was  joined 
which  was  regularly  brought  on 
for  trial  on  notice,  and  the  defend- 
ant's attorney  not  appearing,  the 
trial  proceeded  as  upon  default. 
B.,  the  original  plaintiff,  was  ex- 
amined as  a  witness.  Tlie  default 
was,  on  application  of  defendant, 
set  aside  and  a  new  trial  granted. 
Upon  the  second  trial,  the  minutes 
of  the  testimony  of  B.  given  on 
the  first  trial,  he  having  died  in 
the  mean  time,  were  offered  in  evi- 
dence and  rejected  on  the  ground 
that  defendant  had  no  opportunity 
to  cross-examine  the  witness. 
Held  error ;  that  the  evidence  was 
competent,  both  at  common  law 
and  under  the  C9de  of  Civil  Pro- 
cedure (§  830) ;  and  that  as  defend- 
ant had  the  power  to  appear  and 
cross-examine,  his  failure  so  to  do 
was  a  waiver  of  tliat  privilege, 
Bradley  v.  Mirick.  293 

6.  In  an  action  to  recover  damages 
for  injuries  caused  by  falling  into 
an  uncovered  area  in  the  sidewalk' 
in  front  of  defendant's  premises, 
he  claimed  that  the  premises  were, 
at  the  time  of  the  accident,  leased 
to  and  in  the  possession  of  one  L. 

89 
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It  was  proved  on  the  part  of 
plaintiff  that  the  purchases  made 
by  L.  were  charged  to  defendant. 
The  latter,  as  a  witness  in  his  own 
behalf,  was  asked  **  why  were  the 
goods  charged  to  yon  ?  "  This  was 
objected  to  and  excluded.  Held  no 
error.     MeGuire  v.  Spence,       803 

7.  In  an  action  upon  a  promissory 
note  given  February  21,  1871,  for 
$1,000,  by  D.,  defendant's  testator, 
to  the  firm  of  M.  Bros.,  plaintiff* 
gave  evidence  tending  to  show  that 
the  consideration  of  the  note  was  an 
agreement  on  the  part  of  said  firm 
to  take  up  and  suspend  prosecu- 
tion, for  three  months,  upon  a 
note,  held  by  them  against  one  G. 
M.,  who  had  shortly  before  become 
an  involuntary  bankrupt,  and  was 
then  being  prosecuted  by  some  of 
his  creditors.  The  defense  was, 
among  other  things,  that  the  note 
was  merely  an  accommodation 
one.  P.  M.,  son  of  G.  M.,  was 
called  as  a  witness,  by  defendant, 
to  prove  that  defense.  Upon  cross- 
examination  plaintiff  was  per- 
mitted to  prove,  by  him,  under 
objection  and  exception,  a  bill  of 
sale,  executed  to  him  in  January, 
1871,  by  his  father,  of  four  hun- 
dred tons  of  coal,  ana  a  chattel 
mortgage,  executed  by  himself  to 
D.,  purporting  to  cover  the  per- 
sonal property,  aside  from  the 
coal,  formerly  used  by  G.  M.  in 
carrying  on  the  coal  business,  and 
on  the  premises  occupied  by  him 
for  that  business.  Held  no  error  ; 
•  that  the  evidence  was  proper,  as 
showing  an  intent  or  motive  and 
so  as  affecting  the  credibility  of 
the  witness  ;  also  as  showing  the 
relation  of  the  parties  ;  t.  e.,  that 
D.  had  such  an  interest  in  the 
pecuniary  condition  of  G.  M.  as 
would  naturally  induce  him  to 
give  his  own  note  for  the  debt  of 
the  latter.    Meltzer  v.  Doll.       865 

Evidence  of  usage,  tchenprop- 

erly  excluded. 

See  a  B.  Hk  v.  N,  Hk.  741 


Where  facts  Bhowing  intent 

are  admissible  as  part  of  res  gesta, 
on  question  of  merger. 

See  Smith  v.  Eo^U.  470 


WTien  in  action  on  policy  of 

insurance^  evidence  of  experts  as  to 
value  of  work  and  materials  reqyisit» 
to  put  building  in  as  good  condition 
as  before  the  loss,  competent 

See  Wynkoop  v.  iV.  F.  Ins.  Co. 

478 

When  evidence  ofadmissiona 

and  declarations  of  opposing  wit- 
ness^ competent. 

See  Homer  v.  JEfverett.  (Mem.)  641 

When  evidence  of  party  as 

to  nature  of  transaction  incompetent 
under  section  829  of  Code  of  Civil  Pro- 
cedure. 

See  Koehler  y.  Adler.     {Mem,)  657 

Evidence    of    character    of 

prisoner  as  a  peaceful  man  not 
cotnjtetent  on  trial  of  indictment  for 
assault  with  deadly  weapon^  evidence 
should  be  confined  to  general  reputor 
lion  and  character. 
See  Sawyer  v.  People.  (Mem.)   667 


EXCEPTION. 

As  to  whether  the  provision  of  the 
Code  of  Criminal  Procedure  (§  527, 
as  amended  in  1882,  chap.  360, 
Laws  of  1882),  providing  that "  the 
appellate  court  may  order  a  new 
trial  if  it  he  satisfied  '*  that  justice 
requires  it,  although  no  exceptions 
were  taken  on  trial,  applies  to  this 
court,  qucere.     People  v.  McQloin. 

241 


EXECUTION . 

Under  the  Code  of  Civil  Procedure 
where  an  execution  can  be  issued 
against  the  property  of  one  who  is 
ordered  by  a  decree  of  a  surrogate 
to  pay  money  to  a  party,  execution 
must  be  issued  and  returned  unsat- 
isfied in  whole  or  in  part  before 
proceedings  for  contempt  can  be 
instituted  as  provided  for  in  said 
Code,  §§  2554,  2555 .  In  re  Dissos^ 
way:  235 

A  construction  given  to    the 

provision  of  Code  of  Civil  Procedure 
(§  1421)  providing  when  action  is 
brought  against  officer  to  recover  chat^ 
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teU  levied  on  by  execution  or  atiaeh- 
ment,  if  bond  of  indemnity  7uu  been 
given  him,  that  the  obligors  may  be  sub' 
«titutedas  defendants,  and  its  effect 
stated. 
See  ffessberg  v.  EUey,  877 


EXECUTORS  ANT)  ADMINISTRA- 

TORS. 

1 .  In  aD  action  a^inst  an  executor 
costs  were  imposed  upon  defend- 
ant, payable  out  of  the  estate,  be- 
cause of  refusal,  on  his  part,  to  re- 
fer. Held,  that  as  defendant  was 
not  injured,  he  could  not  be  heard 
to  complain  of  the  absence  of  the 
certificate  of  the  judge  who  tried 
the  cause  required  hj  the  Code  of 
Civil  Procedure  (§  1830).  Meltzer 
V.  Doll.  365 

2.  As  incident  to  the  duty  imposed 
upon  surrogates  by  the  Code  of 
Civil  Procedure  (g§  2478,  2481, 
2743),  to  settle  the  accounts  of  ex- 
ecutors and  to  de<iree  distribution 
of  the  estate  remaining  in  their 
hands  '*to  the  persons  entitled, 
according  to  their  respective 
rights,"  a  surrogate  has  jurisdic- 
tion to  construe  a  will,  so  far  as 
is  necessary,  to  determine  to  whom 
legacies  shall  be  paid.  In  re  Ver- 
planek,  489 

3.  There  is  no  rigid  or  arbitrary 
standard  by  which  to  measure  the 
'*  reasonable  time  *'  within  which 
an  executor,  directed  to  convert 
an  estate  into  money,  may  exer- 
cise his  discretion,  and  beyond 
which  he  may  not  delay  in  comply- 
ing with  the  direction  ;  what  is 
a  reasonable  time  must  depend 
upon  the  circumstances  of  each 
particular  case.  In  re  Weston.  502 

4.  It  seems  that  where  no  special 
modifying  facts  are  shown  to 
shorten  or  lengthen  the  reasonable 
time,  the  period  allowed  before 
the  executor  can  be  compelled  to 
account,  i.  e.,  eighteen  months, 
may  serve  as  a  j  ust  standard.    Id, 

5.  Among  other  assets  left  by  a  tes- 
tator, which,  by  the  will,  his  ex- 
ecutors were  airected  to  convert 
into  money,  was  an    interest    in 


certain  real  estate  which  was  in- 
cumbered by  mortgages.  The 
executors.failed  to  sell ;  they  paid 
off  the  incumbrances  and  ex- 
pended further  sums  of  money 
for  taxes,  and  in  the  care  and 
preservation  of  the  property.  A 
large  proportion  of  said  expendi- 
tures were  after  the  expiration  of 
the  eighteen  months.  In  the  ex- 
ecutori?  accounts  the  items  of  pay- 
ment upon  the  mortgages  were 
entered  as  debts  allowed  and  paid 
in  a  statement  of  *'  moneys  paid, 
*  *  *  to  the  creditors  of  the  de- 
ceased." Certain  contestants, 
among  whom  were  infants,  who 
appeared  by  special  guardian,  filed 
specific  objections  to  the  accounts. 
Iho  objection  was  stated  to  the 
payment  of  the  mortgages.  The 
accounts  were  sent  to  an  auditor ; 
after  the  close  of  the  evidence  be- 
fore him,  the  adult  contestants 
stated  that  they  would  not  press 
any  objections  to  the  accounts,  in 
respect  to  said  property.  The  guar- 
dian for  the  infant  contestants 
filed  no  exceptions  to  the  audit- 
or's report,  the  adult  contestants 
did  ;  the  surrogate  decided  that 
the  notice  given  the  auditor  was 
equivalent  to  a  withdrawal  of  all 
objections  as  to  said  expenditures. 
Held  no  error..  Id. 

6.  The  adult  contestants  appealed, 
the  special  guardian  did  not. 
Held,  the  objection  that  the  infants 
did  not  join  in  the  notice,  and  so 
were  not  bound  thereby,  could  not 
be  urged  upon  the  appeal ;  that 
the  adult  contestants  were  bound 
by  their  own  action,  and  the  in- 
fants by  the  decree  which,  as  they 
had  not  appealed,  was  conclusive 
as  to  them.  ^  Id. 


EXPERTS. 

When,  in  action  on  policy  of 

insurance,  evidence  of  evperts  as  to 
value  of  work  and  materials  requisite 
to  put  buildings  in  as  good  condition  as 
before  the' loss,  competent, 

See  Wynkoop  v.  N.  R  Ins.  Co,  478 

FACTOR, 
1.  H.,  who  was  the  consignee  and 
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agent  of  a  manufactaring  corpora- 
tion for  the  sale  of  its  manufac- 
tures, ander  an  agreement  by  which 
he  was  to  make  advances  to  the 
company  on  goods  consigned,  and 
reimburse  himself  out  of  proceeds 
of  sales,  sold  certain  of  the  goods 
to  defendant  in  his  own  name,  upon 
which  he  had  made  advances  to 
more  than  their  value.  In  an  ac- 
tion to  recover  the  purchase-price, 
defendants  sought  to  set  off  an  ac- 
count against  the  company,  wliich 
had  become  insolvent,  for  goods 
sold  by  them  to  it.  Held,  that  de- 
fendants were  not  entitled  to  the 
set-off.     Taung  V .  Thurber,        888 

2.  After  defendants  had  sold  to  the 
corporation  a  portion  of  the  goods 
for  which  the  set-off  was  claimed 
they  requested  H.  to  consent  that 
the  purchases  of  the  company  be 
charged  to  his  account ;  this  he 
refused,  but  stated  that  when  de- 
fendants* account  should  fall  due, 
he  would  accept  the  company's 
draft  for  the  amount.  Held,  tliat 
this  could  not  be  construed  as  an 
agreement  to  allow  the  set-off;  that 
it  was  simply  a  voluntary  prom- 
ise to  accept,  and  if  enforceable 
on  the  ground  that  goods  were  de- 
livered on  the  faith  of  it,  could  be 
enforced  only  according  to  its 
terms,  and  as  defendants  never  ob- 
tained or  attempted  to  obtain  such 
a  draft,  defendants  had  acquired 
no  rights  under  it.  Id. 


FISH  AND  FISHERIES. 

1.  Certain  letters  patent  executed  by 
the  colonial  government  of  the  Col- 
.ony  of  New  York,  the  first  of  which 
bears  date  November  30,  1G66, 
granted  to  the  freeholders  of  the 
town  of  H.,  Long  Island,  a  tract 
of  land  described  by  metes  and 
hounds,  together  with  all  "  havens, 
harbors,  »  »  ♦  fishing,**  etc., 
within  the  specified  limits.  The 
north  boundary  is  "  the  sound  run- 
ning betwixt  Long  Island  and  the 
maine."  Within  the  east  and  west 
bounds  of  the  patents  lies  North- 
port  harbor,  a  land  locked  harbor  ; 
Eaton's  Neck,  and  Eaton's  Neck 
beach,  lying   between  it  and  the 


waters  of  the  sound.  Held,  that 
said  harbor  was  included  in  the 
grant,  and  the  same  having  been 
confirmed  by  act  of  the  colonial 
legislature  (Act  of  May,  1691 ;  1 
Bradford's  Laws,  77),  the  title  of 
the  land  under  the  waters  of  the 
harbor  was  thereby  vested  in  the 
town,  together  with  the  exclusive 
right  to  oyster  fishing  therein. 
Robins  V.  Ackerly,  98 

2.  In  1879  the  town  leased  to  plaint, 
iff  a  parcel  of  land  under  water 
in  said  harbor  "  to  be  exclusively 
used,  occupied  and  enjoyed "  by 
him  "in  the  business  of  planting, 
growing,  cultivating "  oysters* 
thereon.  In  an  action  for  alleged 
trespass  in  taking  up  and  injuring; 
the  oysters  planted  by  plaintiff 
upon  said  land  it  appeared  that 
said  town  had  claimed  title  and  an 
exclusive  right  to  the  land  under 
water  in  the  harbor,  and  to  the 
fishing  privileges  from  time  im- 
memorial :  that  it  had  regulated 
and  exercised  control  over  the  fish- 
ing, and  had  made  leases  for  ma- 
rine  railways  and  docks.  Held^ 
that  the  town  had  the  right  to  exe- 
cute the  lease  ;  that  thereby  it  gave 
the  plaintiff  the  exclusive  right  for 
the  purposes  specified  ;  and  that 
the  action  was  maintainable.  Id. 


FORECLOSURE. 

1.  In  an  action  to  foreclose  a  mort- 
gage  covering  two  farms  it  ap- 
peared that  L.,the  mortgagor,  con- 
veyed  one  of  the  farms  to  K.,  the 
latter  assuming  to  pay,  as  part  of 
the  purchase-money,  $2,500  of  the 
mortgage.  L.  had  contracted  to 
purchase  a  piece  of  land  of  B.  who 
agreed  to  take  the  bond  of  K., 
secured  by  mortgage  on  the  farm 
BO  to  be  conveyed  to  him  for  part 
of  the  purchase-price,  and  concur- 
rently with  the  conveyance  from 
L.  to  K.,the  latter  executed  his 
bond  and  mortgage  to  B.,  who 
conveyed  to  L.  as  agreed.  B.  knew, 
when  he  took  his  mortgage,  of  the 
existence  of  the  prior  mortgage 
and  of  K.*s  assumption  of  a  portion 
thereof.  Held,  that  the  iudgment 
properly  directed  the  sale  first  of 
the  farm  conveyed  to  K. ;  that  the 
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circumstances  under «  which  the 
mortgage  to  B.  was  given  did  not 
change  the  equitable  rights  of  the 
parties.     Bowne  y,  Lynde.  92 

2.  K.  subsequently  reconyeyed  the 
farm  to  L.  who,  in  consideration 
thereof,  agreed  to  and  did  conv«y 
ten  acres  of  the  farm  to  the  wife 
of  K. ,  built  a  house  thereon  aud 
procured  a  release  thereof  from 
the  B.  mortgage  and  agreed  to  pro- 
tect it  from  the  lieu  of  the  mort- 
gage in  suit.  L.  obtained  the  re- 
lease from  B.  by  giying  him  a 
guaranty  to  pay  $250  of  his  mort- 
gas:e.  Held,  that  this  did  not 
change  the  equities  of  the  parties; 
that  if  the  legal  effect  of  the  re- 
conveyance was  to  release  K.  from 
his  contract  of  assumption  no  right 
of  B.  was  affected  and  the  releane 
did  not  inure  to  his  be.nefit.       Id. 

8.  A  provision  in  the  assignment  of 
a  bund  and  mortgage,  guarantee- 
ing its  payment  *'  by  due  fore- 
closure and  sale/'  is  not  an  abso- 
lute guaranty  of  payment,  but  is  a 
conditional  undertaking  to  pay  any 
deficiency  arising  on  foreclosure 
and  sale.      Vanderbili  v.  Scfireyer. 

892 

4.  Such  a  guarantor,  although  con- 
ditionally  liable  only,  was  prior  to 
tlie  adoption  of  the  Code  of  Civil 
Procedure,  by  force  of  the  statute 
(2  R.  S.  191,  g§  153, 154),  properly 
made  a  party  defendant  in  an 
action  to  foreclose  the  mortgage, 
and  judgment  therein  against  him 
for  a  deficiency  is  proper.  Id, 

5.  In  an  action  to  foreclose  a  mort- 
gage so  assigned,  wherein  S.,  the 
assignor  and  guarantor,  was  sought 
to  be  charged  with  a  deficiency,  he 
answered,  alleging  in  substance 
that  plaintiff  contracted  with  G. 
and  M.  to  erect  for  them  certain 
buildings  and  receive  in  payment 
for  the  first  installment  due  under 
the  contract,  an  assignment  from 
S.  of  the  bond  and  mortgage  in 
question  ;  that  plaintiff  commenced 
performance,  and  when  he  became 
entitled  to  the  first  payment  S. 
offered  to  assign,  but  plaintiff  re- 
fused to  accept  or  to  go  on  with 
the  work  unless  the  guaranty  was 


made;  that  S.,  believing  he  was 
acting  under  compulsion,  there- 
upon executed  the  assignment  and 
guaranty  in  question,  and  that ''  no 
consideration  ever  passed  to  him 
(8.)  or  his  principal,  for  such 
guaranty."  S.  offered  to  prove 
these  allegations  on  the  trial  but 
the  same  were  excluded.  Held 
error ;  that  the  facts  alleged 
showed  the  guaranty  to  have  been 
given  witliout  consideration  ;  that 
the  assignment  itself  was  not  con- 
clusive on  this  point  and  might  be 
disproved  ;  that  plaintiff  had  no 
right  to  demand  the  guaranty  under 
his  contract,  and  tlie  incorporation 
of  the  guaranty  into  the  assign- 
ment, for  which  there  was  a  con- 
sideration, did  not  affect  the  ques- 
tion, as  the  guaranty  was,  so  far  as 
its  legal  effect  was  concerned,  a 
separate  instrument,  which  must 
be  supported  upon  a  sufficient  con- 
sideration, or  treated  as  nudum 
pactum;  and  that,  therefore,  the 
answer  set  up  a  good  defense.    Id, 

6.  Where  a  subsequent  mortgagee 
foreclosed  his  mortgage,  making 
the  prior  mortgagee  a  party  defend- 
ant, but  without  setting  forth  or 
alluding  to  the  prior  mortgage, 
and  obtained  the  ordinary  judg- 
ment of  foreclosure  and  sale,  and 
where  by  the  terms  of  sale  the 
premises  were  sold  free  and  clear 
of  incumbrance,  Juld,  that  the  j  udg- 
ment  did  not  constitute  a  bar  to  an 
action  to  foreclose  the  prior  mort- 
gage,although  the  mortgagee  knew 
of  the  judgment  and  made  no  effort 
to  have  the  same  modified  or  set 
aside,  it  not  appearing  that  he  was 
present  at  or  was  cognizant  of  the 
manner  in  which  the  sale  was 
made.    Smith  v.  Roberts,  470 

7.  R  seems  that  where  a  railroad  cor- 
poration  suffers  default  in  the  pay- 
ment of  its  bonds  secured  by  mort- 
gage on  its  road  and  franchises, 
and  in  consequence  the  mortgage 
is  foreclosed,  and  property  sold,  the 
sale  cannot  be  attacked  on  the 
ground  that  the  directors  of  the  cor- 
poration were  actuated  by  corrupt 
motives  In  suffering  the  default, 
and  that  this  was  known  to  the 
trustee,  in  the  absence  of  any  claim 
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of  collusion  between  him  and  the 
directors.    HarpencUng  v.  Munson, 

650 

8.  It  BeernSy  also,  that  a  director  of  a 
railroad  corporation  may  properly 
own  its  l>onds  secured  by  mortgage 
executed  by  it,  and  may  enforce 
payment  in  case  of  default  by  fore- 
closure. Id, 

9.  It  aeemSt  also,  that  where  a  di- 
rector BO  owning  bonds  of  the  com- 
pany  becomes  the  purchaser  on 
foreclosure,  an  action  cannot  be 
maintained  to  impress  a  trust  upon 
the  property  for  the  benefit  of 
Btockhohlers,  because  of  fraudulent 
conduct  on  the  part  of  the  director 
in  procuring  the  default  which 
caused  the  foreclosure,  at  least 
without  paying  or  offering  to  pay 
to  him  the  amount  of  the  bonds. 
The  equity  of  the  stockholders,  if 
any,  is  only  in  the  surplus  after 
payment  of  the  bonded  debt,  and 
the  action  would  be  In  effect  a  bill 
to  redeem.  Id. 

See  Mortgage. 


FORGERY. 

Liability  of  bank  to  depositor 

for  amount  paid  on  clieck  on  whidi 
the  indorsement  of  payee  is  forged. 

See  Bank  of  B,  y.  A.  v.  M.  N. 
Bank,  106 


Vendor  of  forged  note  cannot 

avoid  liability  to  refund  purchase- 
money  because  of  delay  in  detecting 
forgery. 

See  Frank  v.  Lanier,  112 


FORMER  ADJUDICATION. 

1.  A  judffment  having  been  perfected 
in  this  action  against  plaintiff  for 
costs  and  for  damages  occasioned 
by  a  temporary  injunction  issued 
therein,  a  settlement  was  made  be- 
tween the  parties  and  a  release 
executed  by  defendants  in  fraud 
of  the  rights  of  H.  <&  B. ,  their  attor- 
neys,  which  release  was  set  aside 
on  motion.  An  action  was  then 
brought  by  said  attorneys  against 
the  parties  herein  to  determine  and 


enforce  their  lien  upon  the  judg-. 
ment.  Before  the  trial  thereof  the 
plaintiff  here  was  discharged  in 
bankruptcy.  Judgment  was  ren- 
dered and  perfected  adjudging  the 
former  judgment  to  be  in  full 
force  and  unpaid,  and  that  the  at- 
torneys had  a  lien  to  an  amount 
specified,  and  were  entitled  to  en- 
force a  collection  thereof.  On  mo- 
tion under  the  Code  of  Civil  Pro- 
cedure (§  1268),  to  have  the  judg- 
ment herein  canceled  and  dis- 
charged of  record  because  of  the 
discharge  in  bankruptcy,  Tuld, 
that  plaintiff  was  not  barred  by 
the  judgment  in  favor  of  theatto]^ 
neys ;  that  said  judgment  had  uo 
other  effect  than  to  determine  the 
extent  of  and  to  enforce  their  lien, 
leaving  the  original  j  udgment,  like 
other  debts  of  the  bankrupt,  eub- 

i'ect  to  the  bankrupt  law  ;  and  that 
le    was .  entitled     to    the    relief 
sought    BlumerUhal  v.  Anderson, 

171 

2.  The  ex  parte  proof  in  bankruptcy 
is  not  such  an  adjudication  as  to 
the  existence  of  a  fact  as  to  legally 
preclude  the  person  making  it 
from  afterward  explaining  or  con- 
tradicting the  statements  con- 
tained therein,  at  least  as  against 
one  not  in  a  legal  sense  a  party. 
MeUzer  v.  DoU.  865 

8.  Where  a  subsequent  mortgagee 
foreclosed  his  mortgage,  making 
the  prior  mortgagee  a  party  de- 
fendant, but  without  setting  forth 
or  alluding  to  the  prior  mortgage, 
'  and  obtained  the  ordinary  judg- 
ment of  forclosure  and  sale,  and 
where,  by  the  terms  of  sale,  tlie 
premises  were  sold  free  and  clear 
of  incumbrance,  h^ld^  that  the 
judgment  did  not  constitute  a  bar 
to  an  action  to  foreclose  the  prior 
mortgage,  although  the  mortgagee 
knew  of  the  judgment  and  made 
no  effort  to  have  the  same  modified 
or  set  aside,  it  not  appearing  that 
he  was  present  at  or  wan  cognizant 
of  the  manner  in  which  the  sale 
was  made.    Smith  v.  Roberts,    470 

4.  A  court  of  equity  has  no  jurisdic- 
tion to  set  aside  a  will  of  personal 
property,  which  has  been  duly  ad- 
mitted to  probate,  because  of  fraud 
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or  undue  influence ;  tlie  probate  is 
conclusive.  (2  R.  S.  61,  §  29.)  Po8t 
▼.  Mason,  539 

6.  Nor  can  executors,  as  to  a  gift  to 
them  in  a  will  so  admitted  to  pro- 
bate, be  charged  by  a  court  of 
equity,  as  trustees  of  the  next  of 
kin,  on  the  ground  that  the  gift 
was  obtained  hy  fraud.  Id. 

6.  Where  a  railroad  corporation,  hy 
proceedings  under  the  General 
Kailrosd  Act  (§  17,  chap.  282, 
Laws  of  1854),  acquired  title  to 
lands  belonging  to  a  town  for  depot 
purposes,  in  which  proceedings  the 
town  appeared  and  contested,  put- 
ting in  issue  the  necessity  of  the 
taking  of  all  the  lands  sought  to  be 
condemned,  held,  that  it  was  not 
open  for  the  officials  of  the  town  to 
question,  collaterally,  the  propriety 
of  the  condemnation,  and  they 
could  not,  without  special  legis- 
lative authority,  appropriate  a  por- 
tion of  the  land  so  taken  for  a 
public  highway.  R  R  dt  0, 1,  li. 
B,  Co.  V.  Williamson.  552 

7.  An  award,  if  valid,  is  a  bar  to  an 

action     on    the    original    claim. 

Wiberly  v.  MaUhem.  648 

WJien    judgment     in   action 

brouffht  by  executors  for  eonstruetion 
of  will  adjudging  legacy  not  eJiarge- 
able  on  real  estate,  not  a  bar  to 
action  by  owner  of  legacy  to  Tuive  it 
so  changed,    Scott  v.  Stebbins.      605 


FRAUD. 

Surrogate's  decree   admitting 

will  of  personal  property  to  probate 
conclusive  in  collateral  action  on  ques- 
tion of  fraud. 

See  Post  V.  Mason,  539 


GIFT. 

U.,  plaintiff's  intestate,  in  1850  de- 
posited  a  sum  of  money  in  a  sav- 
ings bank,  which  was  credited  to 
an  account  then  opened  with  her, 
in  trust  for  S.  J.  U.,  her  daugh- 
ter. The  bank  issued  a  pass-lxKtk, 
in  which  the  account  was  entered, 
as  with  her,  in  trust  for  her  said 
daughter.    This  deposit  was  subse- 


quently drawn  out.  In  1874,  U., 
having  sold  a  house  and  lot,  depos- 
ited |2,000  to  the  credit  of  said  ac- 
count, which  was  entered  in  said 
pass-book.  She  also,  at  the  same 
time,  deposited  $25  to  the  credit  of 
an  account,  wltli  her  in  trust,  for 
a  grand-daugbter,  receiving  an- 
other pass-book  therefor,  and  on 
the  same  day  she  deposited  the  bal- 
ance of  the  purchase-money  re- 
ceived to  her  own  credit,  in  an- 
other savings  bank.  U.  retained 
the  pass-book  until  her  death .  In 
an  action  to  determine  the  title  to 
the  deposit,  he^,  that  the  transac- 
tion disclosed  an  intention  to  cre- 
ate a  trust  for  the  benefit  of  the 
daughter ;  and  that  the  latter  was 
entitled  to  the  fund.  WiUis  v. 
Smyth,  297 


GUARANTY. 

1.  A  provision  in  the  assignment  of  a 
bond  and  mortgage,  guaranteeing 
its  payment ''by  due  foreclosure 
and  sale,"  is  not  an  absolute  guar- 
anty of  payment,  but  is  a  condi- 
tional undertaking  to  pay  any  de- 
ficiency arising  on  foreclosure  and 
sale.   VanderbUt  v.  ScJireyer,    892 

2.  Such  a  guarantor,  although  con- 
ditionally liable  only,  was,  prior  to 
the  adoption  of  the  Code  of  Civil 
Procedure,  by  force  of  the  statute 
(2  R.  S.  191,  §1 153,  154)  properly 
made  a  party  defendant  in  an  ac- 
tion to  foreclose  the  mortgage,  and 
judgment  therein  against  him  for 
a  deficiency  is  proper.  Id, 

3.  In  an  action  to  foreclose  a  mort- 
gage  so  assigned,  wherein  S.,  the 
assignor  and  guarantor,  was  sought 
to  be  charged  with  a  deficiency,  he 
answered,  alleging  in  substance 
that  plaintiff  contracted  with  G. 
and  M.  to  erect  for  them  certain 
buildings  and  receive  in  payment 
for  the  first  installment  due  under 
the  contract,  an  assignment  from 
S.  of  the  bond  and  mortgage  in 
question  ;  that  plaintiff  commenced 
performance,  and  when  he  became 
entitled  to  the  first  payment  S.  of- 
fered to  assign  but  plaintiff  re- 
fused to  accept  or  to  go  on  with 
the  work  unless  the  guaranty  was 
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made ;  that  S.,  believing  lie  was 
acting  under  compulsion,  tliere- 
upon  executed  the  assignment  and 
guaranty  in  question,  and  that 
"  no  consideration  ever  passed  to 
him  (S.)  or  his  principal,  for  such 
guaranty."  S.  offered  to  prove 
these  allegations  on  the  trial  but 
the  same  were  excluded.  Held 
error;  that  the  facts  alleged 
showed  the  guaranty  to  have  been 
given  without  consideration  ;  that 
the  assignment  itself  was  not  con- 
clusive on  this  point  and  might  be 
disproved ;  tUat  plaintiff  had  no 
right  to  demand  the  guaranty  un- 
der his  contract,  and  the  incorpo- 
ration of  tlie  guaranty  into  the  as- 
signment, for  which  there  was  a 
consideration,  did  not  affect  the 
question,  as  the  guaranty  was,  so 
far  as  its  legal  effect  was  concerned, 
a  separate  instrument,  which  must 
be  supported  upon  a  sufficient  con- 
sideration, or  treated  as  nudum 
pactum;  and  that,  therefore,  the 
answer  set  up  a  good  defense.    Id. 


GUARDIAN  AND  WARD. 

1.  Where  the  guardian  of  an  infant 
loans  moneys  belonging  to  his  ward 
receiving  securities  for  the  amount 
loaned,  with  lawful  interest;  but 
as  an  inducement  to  make  tiie  loan, 
receives  a  sum  of  money,  as  a  bonus, 
for  his  own  benefit,  from  the  bor- 
rower,  who  pays  the  same  with 
knowledge  as  to  the  title  to  the 
monejs  loaned,  this  does  not  make 
the  transaction  an  usurious  loan. 
The  guardian  is  not  a  lender  of  the 
trust  fund,  within  the  meaning  at- 
tached to  that  term  by  our  statutes, 
relating  to  usury.  FelUnos  v. 
Longyor.  324 

2.  Tlie  circumstance  that  the  guar- 
dian has  given  a  bond  for  the 
faithful  performance  of  his  duties 
does  not  affect  the  character  of  the 
transaction  or  of  the  securities  so 
taken.  Id. 


HIGHWAYS. 

1.  Where  a  municipal  corporation 
omits  to  act  with  reasonable  dili- 
gence after  notice  of  an  unlawful 


obstruction  in  a  street  which  might 
occasion  injury  to  persons  lawfully 
thereon,  it  is  no  defense  to  an  ac- 
tion for  injuries  sooocasioned  that 
it  was  not  known  to  the  corpora- 
tion  that  the  obstruction  was  in 
fact  dangerous.  B/dhb&rg  v.  Mayor, 
etc,  137. 

2.  It  seems  that  although  the  fee  of 
a  city  street  is  in  the  city,  an  abut- 
ting owner  is  entitled  to  use  it ; 
and  neither  the  legislature  nor  the 
city  can  devote  it  to  purposes  in- 
consistent with  street  purposes 
without  compensation  to  such 
owner.  Mahady  y.  Bushwick  R, 
a.  Co,  148 

3.  A  horse  railroad  constructed  nn- 
der  legislative  authority  on  the 
surface  of  the  street  is  not  an  nn- 
lawful  interference  with  the  rights 
of  the  abutting  owner,  but  is  a 
street  use  consistent  with  such 
rights.  Id, 

4.  An  unreasonable  use  of  the  street, 
however,  by  the  railroad  company, 
such  as  using  a  switch  or  siding 
thereon  for  the  storing  and  deposit 
of  its  cars  to  the  injury  of  an  ad- 
joining owner,  gives  a  right  of  ac- 
tion to  the  latter  for  the  special  in- 
jury. Id. 

5.  One  passing  along  a  sidewalk  has 
a  right  to  presume  it  to  be  safe, 
he  is  bound  to  no  special  care  and 
cannot  be  charged  with  negligence 
for  not  being  on  his  guard  against 
an  unlawful  obstruction,  or  for  not 
looking  for  it,  although  it  is  visi- 
ble.     ifcGuire  y.  Spence,  803 

C.  Where  a  child  is  injured  in  con- 
sequence of  an  obstruction,  it 
is  not  a  defense  that  the  child 
was  playing  upon  the  street,  in- 
stead of  using  it  for  the  ordinary 
purposes  of  travel  ;  for  children  to 
play  upon  a  sidewalk  is  not  unlaw- 
ful, wrong  or  negligent.  Id, 

7. .  Where  a  railroad  corporation,  by 
proceedings  under  the  -General 
Railroad  Act  (§  17,  chap.  282,  Laws 
of  1854),  acquired  title  to  lands  be- 
longing to  a  town  for  depot  pur- 
poses, in  which  proceedings  the 
town  appeared  and  contested,  put- 
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ting  in  issue  tbe  necessity  of  the 
taking  of  all  the  lands  sought  to 
be  condemned,  held,  that  it  was 
not  open  for  the  officials  of  the 
town  to  question,  collaterally,  the 
propriety  of  the  condemnation, 
and  they  could  not,  without  special 
legislative  authority,  appropriate 
a  portion  of  the  land  so  taken  for 
public  highway.     P.  P.  dt  C.  I, 


B.  B,  Co.  v.  WiUiamson, 


552 


8.  The  authority  given  by  the  Gen- 
eral Railroad  Act  (§  1,  chan.  62, 
Laws  of  1858)  to  construct  nigh- 
ways  across  railroad  tracks  does 
not  extend  to  lands  taken  for  depot 
purposes.  Id, 

HUSBAND  AND  WIFE. 

1.  An  action  by  a  wife  against  her 
husband  for  maintenance  and  sup- 
port simply  is  not  maintainable 
under  the  Code  of  Civil  Procedure ; 
the  provision  of  said  Code  (§  1706) 
authorizing  a  judgment,  making 
provision  for  maintenance  and  sup- 
port without  a  judgment  of  separa- 
tion, applies  only  where  the  action 
is  for  a  separation.  Bamsden  v. 
Bamsden.  281 

2.  It  is  only  when  an  action  is  brought 
by  the  wife  for  divorce  or  separa- 
tion, as  prescribed  by  said  Code, 
that  an  allowance  for  alimony  is 
proper.  2d, 

3.  Where,  therefore,  the  complaint 
in  an  action  by  a  wife  against  her 
husband  alleged  facts  sufficient  to 
sustain  an  action  for  separation, 
but  simply  asked  for  support  and 
maintenance,  held,  that  the  court 
had  no  jurisdiction  to  make  an 
order  granting  alimony  pendente 
lite  or  counsel  fees.  Id, 

4.  Plaintiff  having  commenced  an 
action  against  defendant,  her  hus- 
band, for  divorce  a  'cinctUo,  and 
having  examined  a  witness  con- 
ditionally, wUo  testified  to  the  acts 
of  adultery  charged,  in  considera- 
tion of  his  executing  to  her  father, 
for  her  benefit,  a  note  for  $1,000, 
agreed  to  and  did  discontinue  the 
action  without  costs.  In  an  action 
upon  the  note,  /leld,  that  it   was 
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given  for  a  good  consideration  and 
was  valid ;  that  the  transaction 
could  not  be  regarded  as  against 
public  policy.    Adams  v.  Adams, 

881 


INDICTMENT. 

1.  Where  the  doing  of  any  one  of 
several  things  constitutes  an  in- 
dictable offense  an  indictment  may 
in  a  single  count  ffroup  them  to- 
gether and  charge  the  accused  with 
having  committed  them  all,  and  a 
conviction  may  l>e  had  on  proof  of 
the  commission  of  any  one  of  the 
acts  charged,  without  proof  as  to 
the  others.     Bark  v.  People,        5 

2.  The  act  of  1875  (Chap.  19,  Laws 
of  1875),  "  to  provide  more  effect- 
ually for  the  punishment  of  pecu- 
lation and  other  wrongs  affecting 
public  moneys,  and  rights  of  prop- 
erty," applies  as  well  to  cases 
where  tne  offender  is  an  officer, 
agent  or  servant,  having  the  cus- 
tody of  funds  or  property  charged 
to  have  been  misappropriated,  or 
owing  a  special  duty  in  relation 
thereto,  as  to  a  private  individual 
having  no  official  or  confidential  re- 
lation to  the  State  or  municipality 
defrauded.  Id, 

8.  On  the  trial  of  an  indictment 
under  said  act,  it  appeared  that  the 
prisoner,  who  was  treasurer  of  the 
city  of  Buffalo,  as  such,  received 
for  sale,  in  accordance  with  the 
usual  custom,  certain  negotiable 
bonds  of  the  city,  which  the  com- 
mon council  had  authorized  to  be 
issued  and  sold  for  city  purposes  ; 
these  he  put  into  the  hands  of  a 
broker  with  directions  to  sell  and 
credit  the  proceeds  to  a  firm  of 
which  the  prisoner  was  a  member, 
which  was  done.  Said  firm  was  at 
tbe  time  indebted  to  the  broker  in 
a  sum  exceeding  the  sum  realized 
from  the  sale  of  the  bonds.  No 
entry  of  the  sale  was  made  in  any 
manner  in  the  treasurer's  books. 
The  indictment  charged  that  the 
accused  **  feloniously,  wickedly 
and  wrongfully  did  obtain  and  re- 
ceive *  *  *  and  convert "  to 
his  own  use  said  bonds.  Held, 
that  the  transaction    was  a  con- 
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Yereion  of  the  bonds,  and,  assum- 
ing that  the  prisoner  did  not 
wrongfully  receive  or  obtain  them, 
his  wrongful  conversion  thereof 
was  sufficient  to  sustain  a  con- 
•  viction .  Id. 

4.  The  indictment  gave  a  fall  de- 
scription of  the  bonds ;  Jield  that  it 
was  not  defective  because  of  the 
omission  of  an  averment,  that  the 
bonds  were  held  on  behalf  of  **  any 
public  or  governmental  interest/' 
as  this  was  necessarily  implied  in 
the  description.  Id, 

5.  Also  ?ield,  that  an  averment  that 
the  bouds  were  negotiable  was  un- 
necessary. Id. 

INFANTS. 

1 .  Where  a  child  is'  injured  in  conse- 
quence of  an  unlawful  obstruction, 
it  is  not  a  defense,  that  the  child 
was  playing  upon  the  street,  in- 
stead of  using  it  for  the  ordinary 
purposes  of  travel ;  for  children  to 
play  upoD  a  sidewalk  is  not  unlaw- 
ful, wrong  or  negligent.  MeGuire 
V.  Spenee.  303 

2.  Although  from  an  infant,  if  sui 
jipris,  a  less  degree  of  care  is  re- 
quired than  from  a  person  of  ma- 
ture  age,  yet  he  is  chargeable  with 
some  degree  of  care  and  prudence 
in  approaching  a  known  danger, 
and  is  responsible  for  the  conse- 
quences of  some  degree  of  negli- 
gence  ;  and  in  an  action  for  inju- 
ries to  him  occasioned  by   negli- 

fence  of  another,  absence  of  this 
egree  of  negligence  on  his  part 
must  be  made  to  appear  to  au- 
thorize a  recovery .  Wendell  v.  If. 
T.  a.  etc.  420 

INSOLVENCr 

When  insoheney  of  earporor- 

tion  and  amgnment  hy  it  for  benefit 
of  creditors,  does  not  justify  a  party , 
toho  has  entered  into  contract  with  it, 
to  treat  contract  as  rescinded. 

See  J^T.  E.  I,  Co.  v.  G.  {Met.)  E.  R. 
R.  Co.  153 

INSURANCE   (FIRE). 

1,  Where,  by  a  policy  of  insurance  is- 


sued to  the  owner  of  mortgaged 
property,  the  loss,  if  any,  is  made 
payable  to  the  mortgagee  to  the 
extent  of  his  mortgage  interest, 
the  owner  and  the  mortgagee  may 
properly  be  joined  as  plaintiffs  in 
an  action  upon  the  policy.  Winne 
V.  Nia.  F.  Ins.  Co.  185 

2.  In  an  action  upon  an  alleged  con- 
tract of  insurance  it  appeared  that 
F.,  a  general  agent  of  the  defend- 
ant, authorized  to  bind  the  com- 
pany by  his  contracts  in  the  first 
instance,  had  insured  a  building  on 
property  belonging  to  plaintiff  H. 
W.  W.,  for  several  years  to  the 
amount  of  $2,000,  the  policies  be- 
ing each  for  one  year.  The  last 
policy  expired  July  1,  1876.  De- 
fendant, in  accordance  with  its 
usual  custom,  sent  to  F.,  in  June 
preceding,  a  paper  called  an  "ex- 
piration sheet,"  showing  the  poli- 
cies expiring  in  July  ;  opposite  the 
policy  in  question  was  written  the 
woW*  drop."  Thereupon  F.  agreed 
to  reinsure  the  building  for  $1,000. 
A  policy  was  written  by  F.  who  di- 
rected it  to  be  reported  to  defend- 
ant and  it  was  entered  by  his  clerk 
in  the  register  of  completed  con- 
tracts, but  before  delivery  the 
building  was  burned.  F.  had  been 
accustomed  to  give  the  insured 
credit  for  premiums  and  to  hold 
the  policies  until  called  for.  UM, 
that  the  circumstances  authorized 
an  inference  that  the  parties  in- 
tended the  new  policy  to  be  for  the 
same  time  and  at  the  same  rate  of 
premium  as  the  policy  which  had 
just  expired,  the  two  differing  only 
in  amount ;  that,  therefore,  a  find- 
ing that  the  minds  of  the  parties 
met  and  a  completed  contract  of 
insurance  was  entered  into  was 
justified ;  also,  that  the  word 
"  drop  "  was  not  an  absolute  pro- 
hibition against  any  insurance,  but 
authorized  the  construction  put 
upon  it  by  F.,  that  the  risk  was  to 
be  reduced.  i<2. 

3.  A  covenant  in  a  mortgage,  to  keep 
buildings  on  the  mortgaged  premi- 
ses insured  for  the  benefit  of  the 
mortgagee,  is  not  a  covenant  run- 
ning with  the  land,  but  is  entirely 
personal  in  its  character.  Reid  v. 
McOrum.  412 
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4.  The  holder  of  the  mortgage,  there- 
fore, cannot  claim  the  benefit  of 
insurance  apon  the  buildings  pro- 
cared  by  one  holdine  under  a  con- 
veyance of  the  equTtj  of  redemp- 
tion from  the  mortgagor.  Id. 

6.  Where,  however,  the  owner  of  the 
fee,  who  by  his  deed  took  subject 
to  the  mortgage,  procured  insur- 
ance, and  by  directions  of  his  gen- 
eral agent,  who  had  charge  of  all 
his  businesfl,  including  insurance, 
indorsements  were  made  upon  the 
policies,  making  the  loss,  if  any, 
payable  to  the  mortgagee,  heldf 
that  the  latter  was  entitled  to  the 
insurance,  and  that  his  right  was 
not  affected  by  a  revocation  of  the 
direction  and  a  cancellation  of  the 
indorsement  made,  without  his 
knowledge  or  assent,  by  the  agent. 

Id. 

6.  A  policy  of  Insurance  against  loss 
by  fire  or  lightning,  issued  by  de- 
fendant, contained  this  clause :  "In 
case  diflerences  shall  arise,  touch- 
ing any  loss  or  damage,  after  proof 
thereof  has  been  received,  in  due 
form,  the  matter  shall,  at  the  writ- 
ten request  of  either  party,  be  sub- 
mitted to  impartial  arbritators.*' 
And  it  was  providcni  that  no  suit 
upon  the  policy  should  be  brought 
against  the  company  until  after  an 
award,"  fixing  the  amount  of  such 
claim,  in  the  manner  above  pro- 
vided." The  policy  gave  to  defend- 
ant the  option,  in  case  of  loss,  **  to 
repair,  rebuild,  or  replace  the  prop- 
erty." A  loss  having  occurred, 
defendant,  under  this  option  clause, 
elected  to  repair  and  restore  the 
•  building  insured  to  its  former  con- 
dition, and,  after  doing  some  work, 
informed  the  insured  that  the  re- 
pairs were  finished.  The  insured, 
claiming  the  repairs  to  be  insuffi- 
cient, made  and  served  proofs  of 
loss.  Defendant  orally  requested 
the  insured  to  arbitrate  the  ques- 
tion of  damages,  and  after  com- 
mencement of  this  action  upon  the 
policy,  offered,  in  writing,  to  arbi- 
trate; these  offers  were  refused. 
Hddf  that  the  said  refusal  was  not 
a  defense  ;  that  defendant,  having 
the  right  to  determine  the  manner 
in  which  it  would  perform,  and 
having  elected  to  repair,  thii  in- 


volved not  only  a  rejection  of  the 
right  to  discharge  its  liability  by 
the  payment  of  damages,  but  also 
of  those  provisions  of  the  contract 
having  reference  to  that  method  of 
performance;  that  from  the  time 
of  such  election,  the  contract  be- 
came simply  an  undertaking,  on 
the  part  of  the  defendant,  to  re- 
store the  building  insured  to  its 
former  condition,  and  the  measure 
of  damages  for  a  breach  thereof 
did  not  necessarily  depend  upon 
the  amount  of  damages  infiicted 
by  the  peril  insured  against;  and 
that,  therefore,  the  provision  as  to 
arbitration  was  rendered  inopera- 
tive  by  the  election  to  repair. 
Wynkoop  v.  Nia,  F,  Ins,  Co.     478 

7.  Also  held^  that  the  testimony  of 
experts  called  by  the  plaintiff,  esti- 
mating the  value  of  the  different 
kinds  of  work  and  materials  re- 
quired to  put  the  building  in  as 
good  a  condition  as  it  was  before 
the  injury,  was  properly  received. 

Id. 

8.  The  act  of  1880  (Chap.  110,  Laws 
of  1880)  regulating  the  examina- 
tions  and  reports  of  fire  insurance 
companies  does  not  affect  the 
status,  as  taxable  property,  of 
premiums  upon  unexpired  policies 
held  by  such  a  company,  reople^ 
ex  rel.  W,  F.  Ins,  Co.,  v.  Davewport. 

574 

9.  The  liability  of  the  company  to 
refund  a  part  of  such  premiums  to 
the  assured  upon  surrender  of  the 
policies  does  not  constitute  a  debt 
owing  by  it,  and  in  assessing  the 
value  of  its  taxable  property  it 
cannot  claim  a  deduction  of  the 
whole  amount  of  unearned  premi- 
ums (Eabl,  J.,  dissenting).        Id. 

10.  The  relator  was  assessed  $76,000 
upon  personal  property ;  it  ap- 
peared before  the  assessors  and 
asked  to  have  the  same  stricken 
from  the  assessment.  In  the  afi|.r 
davit  upon  which  the  application 
was  based  it  was  conceded  that  the 
company  had  $339,000  of  personal 
property  subject  to  taxation  unless 
exempt  by  reason  of  its  contingent, 
liability  for  unearned  premiums ; 
this  was  stated  to  be  about  $840,- 
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000.  No  etatement  was  made  as 
to  the  amount  of  the  outstandiDg 
policies,  the  cost  of  reinsuriDg  the 
risks,  or  the  method  by  which  the 
amount  of  liability  stated  was 
reached.  The  assessors  refused  to 
strike  out  the  assessment.  Their 
return  to  a  writ  of  certiorari  did 
not  state  the  evidence  upon  which 
they  proceeded,  but  alleged  that 
the  assessment  *'wa8  duly  and 
legally  made."  ffdd  (Eakl,  J., 
dissenting),  there  was  no  evidence 
showing  that  the  assessors  did  not 
deduct  from  the  conceded  assets  all 
the  relator  was  entitled  to  have  de- 
ducted on  account  of  said  contin- 
gent liabilities,  and  in  the  absence 
of  such  evidence  it  was  to  be  as- 
sumed that  they  proceeded  legally. 

Id. 

INSURANCE  (LIFE). 

1.  Where,  in  an  action  brought  by 
the  attorney-general  against  an  in- 
solvent life  insurance  company, 
after  the  entry  of  judgment  dis- 
solving the  corporation  and  ap- 
pointing a  receiver  of  its  assets, 
certain  of  the  policy-holders  were 
allowed  to  intervene,  who  appeared 
by  attorneys  and  contested  the  al- 
lowance of  commissions,  claimed 
by  the  receiver,  which  were  ma- 
terially reduced,  held^  that  the 
court  had  no  power  to  make  al- 
lowance to  the  intervenors  out  of 
the  funds  in  the  hands  of  the  re- 
ceiver for  their  disbursements  and 
counsel  fees,  as  they  were  simply 
individual  parties  protecting  their 
own  interests.  In  re  Atty.-Oen^l 
V,  N,  Am.  X.  Ins,  Go,  57 

2.  T\ie  cases  where  such  allowances 
have  been  made  to  trustees,  or  to 
one  or  more  of  several  persons  in- 
terested in  a  common  fund  who 
have  brought  suit  to  protect  or  re- 
cover the  fund,  distinguished.  Id. 

8.  Where  a  registered  policy  life  in- 
surance company  which  has  en- 
tered into  a  contract  with  a  general 
agent  for  his  services  for  a  specified 
term  at  a  stipulated  salary,  before 
any  breach  of  the  contract  on  its 
part,  is  restrained  from  further 
prosecuting  its  business  or  exer- 
cising its  corporate  franchises  by 


order  of  the  court,  and  a  receiver 
of  its  assets  is  appointed  in  pro- 
ceedings under  the  insurance  law 
(§  7,  chap.  002,  Laws  of  1869),  the 
agent  has  no  valid  claim  upon  the 
fund  in  the  hands  of  the  reoeiver 
for  damages  for  alleged  breadi  of 
the  contract,  because  of  the  discon- 
tinuance of  the  employment ;  at 
least,  in  the  absence  of  evidence 
that  it  was  some  fault  of  the  com- 
pany which  induced  the  superin- 
tendent of  the  insurance  depart- 
ment to  make  the  certificate  upon 
which  the  attorney-general  acted. 
There  is,  in  such  case,  no  breach 
on  the  part  of  the  company,  as 
performance  is  prevented,  and  the 
contract  dissolved  by  the  action  of 
the  State.  PeopU  y.  Olobe  Mut, 
L.  Ins.  Go.  174 

4.  The  difference  between  the  posi- 
tion of  agents  and  that  of  policy- 
holders pointed  out.  Id, 

5.  It  seems  that  as  between  the  com. 
pany  and  one  of  its  officers  thus 
contracting  with  it.  its  dissolution 
by  virtue  of  such  proceedings  is  to 
be  deemed  the  independent,  act 
of  the  State,  and  not  the  act  of 
the  corporation,  whatever  may 
have  been  the  cause  prompting  the 
act.  The  officer  so  contracting 
takes  the  risk  of  any  act  or  neglect 
on  the  part  of  the  other  officers 
which  tends,  under  the  law,  to  pro- 
duce dissolution.  Id. 

Where  poliey-hnlder  has  sur- 
rendered policp  and  taken  new  one, 
holder  only  entitled  to  value  of  new 
policy  as  claim  against  t?ie  assets  of 
the  company  in  the  hands  of  a  i^- 
cei7/er. 

See  In  re  AtVy-Oen'l  v.  ConTl  L. 
Ins.  Co.  {Mem.)  647 


INTEREST. 

Under  the  provision  of  the  act  of 
1870  (Chap.  78,  Laws  of  1870)  in 
reference  to  compensation  for  caus- 
ing death  by  negligence,  which 
provides  that  the  amount  of  dam- 
ages  recovered  shall  draw  interest 
from  the  time  of  the  death,  '*  which 
interest  shall  be  added  to  the  ver- 
diet,"  the  jury  have  nothing  to  do 
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with  the  qnefltion  of  interest ;  that 
is  to  be  added  to  the  damage  in- 
serted in  the  entry  of  judgment 
hj  the  clerk;  and  this  although 
the  jury  in  making  up  damages 
awarded  in  fact  included  the  in- 
terest. Manning  v.  Ft.  U.  Iron 
Ore  Co,  634 


JUDGMENT. 

1.  Where,  upon  the  same  day  of 
the  issuing  of  a  summons  hj 
a  justice  of  the  peace,  but  after 
its  service  and  actuaJ  return  bj  the 
constable  with  proper  certificate  of 
service,  the  parties  appeared  by  at- 
torneys who  duly  swore  to  their 
authority  to  so  appear,  and  plaint- 
iff's attorney  filed  his  complaint  in 
writing,  whereupon  defendant's  at- 
torney made  an  offer  in  writing  to 
allow  judgment  for  the  amount 
claimea  in  the  complaint,  which 
was  accepted  and  judgment  entered 
accordingly.  Held^  that  the  judg- 
ment was  valid ;  also  Tieldt  that 
authority  to  defendant's  attorney  to 
appear  for  her  empowered  him  to 
make  the  offer  of  judgment,  and 
that,  therefore,  it  was  not  neces- 
sary, in  addition  to  swearing  to 
authority  to  appear  generally,  that 
he  should  have  sworn  to  authority 
to  make  the  offer.  Foxdcr  v. 
Hnynea.  846 

2.  In  an  action  to  recover  the  pos- 
session of  personal  property,  de- 
fendant claimed  under  a  judgment 
against  plaintifi*s  assignor,  and 
execution  thereon  levied  on  the 
property,  alletring  that  the  trans- 
fer  to  plaintiffs  was  fraudulent  and 
void  as  to  creditors.  The  property 
was  taken  and  delivered  to  plaint- 
iffs. Defendant  succeeded  in  his 
defense.  The  value  of  the  prop- 
erty as  found  was  more  than 
enough  to  pay  the  execution  and 
officer's  fees.  ^<;Z(f,  that  judgment 
for  the  full  value  of  the  property 
in  case  a  return  thereof  could  not 
be  had  was  erroneous;  that  the 
recovery,  inasmuch  as  the  transfer 
was  valid  as  between  the  parties 
thereto,  and  so  plaintiffs  occupied 
the  position  of  general  owner, 
should  have  been  limited  to  the 
amount  of  defendant's  lien.        Id, 


In  taction  against  itockliolders 

of  a  manufacturing  corporation  to 
enforce  liability  to  creditor  the  county 
treasurer  was  directed  to  docket  fudg- 
menis  against  defendantsfor  maximum 
liability  and  to  collect  by  execution 
enough  to  pay  claims  of  creditors  with 
costs  and  out  of  proceeds  to  retain  his 
lawful  commissions.  Held,  that  said 
commissions  were  not  taxable  as  an 
item  of  plaintiffs  disbursements. 

See  Veeder  v.  Judson,  874 


JUDICIAL  SALE. 

When   sale  on  foreclosure  of 

railroad  mortga^je  may  not  b*i  attacked 
because  the  directors  were  actuated  by 
corrupt  motives  in  suffering  default 
in  payment  of  bonds. 

See  llarpending  v.  Munson,        650 


JURISDICTION. 

1.  H.  died,  leaving  a  will  and  three 
oodfeils  ;  these  were  presented  for 
probate,  which  was  contested.  On 
stipulation  of  the  parties  an  order 
was  entered  to  the  effect  that  the 
personal  assets  of  the  estate  be 
paid  into  court  to  abide  the  result 
of  the  litigation,  and  the  surrogate 
thereupon  took  possession  thereof. 
That  officer  admitted  the  will  to 
probate,  but  denied  probate  of  the 
codicils.  The  executors  named 
therein,  who  had  joined  in  the 
stipulation,  appealed  to  the  Su- 
preme Court,  where  the  decree  of 
the  surrogate  was  reversed  as  to 
the  first  codicil  and  affirmed  as  to 
the  others.  After  the  death  of  the 
surrogate,  and  on  application  of 
said^executors  to  his  successor,  the 
decree  was  declared  null  and  void, 
on  the  groand  that  the  surrogate 
was  interested.  Udd  error ;  that 
the  interest  was  not  a  disqualify, 
ing  one;  and  that  the  parties  by 
whose  consent  the  trust  was  re- 
posed could  nolf  be  heard  to  com- 
plain ;  also,  that  as  by  law  the 
funds  on  hand  at  the  death  of  the 
said  surrogate  passed  into  the  cus- 
tody  of  his  successor,  the  latter 
could  not  exercise  jurisdiction  to 
vacate  the  decree  for  a  cause 
which  existed  equally  as  to  him- 
self.   In  re  WiU  of  Hancock.    284 
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2.  As  incident  to  the  daties  imposed 
upon  surrogates  by  the  Code  of 
Civil  Procedure  (§§  2473.  3481, 
2743),  to  settle  the  accounts  of  ex- 
ecutors and  to  decree  distribution 
of  the  estate  remaining  in  their 
hands  "  to  the  persons  entitled,  ac- 
cording to  their  respective  rights," 
a  surrogate  has  jurisdiction  to  con- 
strue  a  will,  bo  far  as  is  necessary, 
to  determine  to  whom  legacies 
shall  be  paid.  In  re  Will  of  Ver- 
planek.  439 

8.  A  court  of  equity  has  no  jurisdic- 
tion to  set  aside  a  will  of  personal 
property,  which  has  been  duly  ad- 
mitted to  probate,  because  of  fraud 
or  undue  influence  ;  the  probate  is 
conclusive.  (2  R.  S.  61,  §  29.) 
Post  y.  Mason,  539 

4.  Nor  can  executors,  as  to  a  gift  to 
iliem  in  a  will  so  admitted  to  pro- 
bate, be    charged  by  a  court  of 
■    equity,  as  trustees  of  the  next  of 
'    kin,  on  the  ground  that  the  gift 
was  obtained  by  fraud.  *     Id. 

6.  Under  the  provisions  of  the  Mili- 
tary Code  (§§  124,  125,  chap.  80, 
Laws  of  1870,  as  amended  by  chap. 
228,  Laws  of  1875)  authorizing  the 
commanding  officer  of  each  regi- 
ment, etc.,  to  appoint  a  person  to 
take  charge  of  the  armory,  whose 
compensation,  within  the  pre- 
scribed limits  as  certified  by  the 
commanding  officer,  shall  be  a 
county  charge,  the  board  of  super- 
visors of  the  county  has  no  juris- 
diction to  audit  or  review  the 
amount  of  compensation  so  certi- 
fied, the  board  has  no  other  duty 
in  reference  thereto,  except  to 
cause  the  amount  to  be  levied,  col- 
lected and  paid  like  other  county 
charges.  People,  ex  rel,  Artham- 
bauU,  V.  B'd  of  Sup'rn.  672 


JUSTICE'S    COURT. 

1.  Under  the  provisions  of  the  Code 
of  Procedure  (Subd.  15,  §  64),  as 
amended  in  1860,  authorizing  the 
defendant  in  an  action  in  a  jus- 
tice's court,  to  make  an  offer  of 
judgment  "  on  the  return  of  pro- 
cess and  before  answering,'*  and 
upon  acceptance  thereof  by  plaint- 


iff authorizing  the  justice  to  render 
judgment  accordingly,  the  words 
*'  on  the  return  of  process  "  do  not 
limit  the  authority  to  the  return 
day  specified  in  the  process,  but  it 
may  be  exercised  immediately  after 
service  and  actual  return  thereof. 
Fowler  v,  Haynes,  846 

2.  Where,  therefore,  upon  the  same 
day  of  the  issuing  of  a  summons 
by  a  justice  of  the  peace,  but  af- 
ter its. service  and  actual  return 
by  the  constable  with  proper 
certificate  of  service,  the  parties 
appeared  by  attorneys  who  duly 
swore  to  their  authority  to  so 
app>ear,  and  plaintifi's  attorney 
filed  his  complaint  in  writing, 
whereupon  defendant's  attorney 
made  an  offer  in  writing  to  al- 
low judgment  for  the  amount 
claimed  in  the  complaint,  which 
was  accepted  and  judgment  en- 
tered accordingly.  HeGi,  that  the 
judgment  was  valid;  also  hdd, 
that  authority  to  defendant's  attor- 
ney to  Appear  for  her  empowered 
him  to  make  the  offer  of  judgment, 
and  that,  therefore,  it  was  not 
necessary,  in  addition  to  swearing 
to  authority  to  appear  generally, 
that  he  should  have  sworn  to  au- 
thority to  make  the  offer.  Id. 


LACHES. 

1.  One  who  has  sold,  as  genuine,  a 
forged  note  cannot  avoid  his  lia- 
bility to  refund  the  purchase- 
money,  because  of  delay  in  detect- 
ing tlie  forgery  ;  no  mere  lapse  of 
time,  however  long,  can  confirm 
his  title  to  the  money,  if  the  ven- 
dee exercise  reasonable  diligence 
in  giving  notice  of  the  discovery 
of  the  forgery.    Prank  y,  Lanier. 

112 

2.  Defendants  in  November,  1867, 
sold  to  plaintiffs  four  counterfeit 
U.  8.  **  seven-thirty  notes,"  which 
were  sold  by  plaintiffs,  on  the  same 
day,  to  various  parties ;  in  Decem- 
ber, 1867,  plaintiffs  were  notified 
that  they  were  forgeries,  and,  on 
the  same  day,  notified  defendants, 
and  demanded  back  the  money 
paid.  Defendants*  reply  was  that 
if  plaintiffs  "  had  to  pay  for  those 
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notes,  or  brought  them  evidence  | 
that  thej  were  counterfeit,  they 
would  pay."  In  January,  1868, 
plaintiffs  were  sued  for  the  money 
received  by  them  for  three  of 
the  notes  ;  they  gave  notice  to  de- 
fendants, and  requested  them  to 
defend :  this  they  did  not  do. 
Judgment  was  obtained  against 
plaintiffs  in  March,  1878;  after 
the  verdict  therein  they  notified 
defendants  of  the  result.  Plaint- 
iffs paid  the  judgment  and  also 
paid  back  the  money  received  for 
the  other  note.  Held,  that  de- 
fendants having  been  afforded  an 
opportunity  to  take  back  the 
paper,  or  establish  its  value,  and 
not  having  done  either,  could,  not 
be  heard  to  say  that  it  was  un- 
reasonable for  the  plaintiffs  to 
await  the  result  of  a  judicial  de- 
termination as  to  the  character  of 
the  paper,  or,  that  having  done  so, 
they  were  not  entitled  to  recover 
back  the  money  this  determination 
showed  they  had  paid  without 
consideration.  Id. 

3.  There  is  no  rigid  or  arbitrary 
standard  by  which  to  measure  the 
**  reasonable  time'*  within  which 
an  executor,  directed  to  convert  an 
estate  into  money,  may  exercise 
his  discretion,  and  beyond  which 
he  may  not  delay  in  complying  with 
the  direction  ;  what  is  a  reasonable 
time  must  depend  upon  the  cir- 
cumstances of  each  particular  case. 
In.  re  Estate  of  Weaton.  502 

4.  In  1867,  S.,  defendant's  testator, 
for  the  purpose  of  procuring  the 
discharge  of  A.  from  arrest,  under 
an  order  of  arrest  issued  in  an 
action  brought  against  him  by 
plaintiff,  executed  an  undertaking 
to  the  effect  that  A.  would  at  all 
times  hold  himself  amenable  to 
process  issued  to  enforce  the  judg- 
ment. In  July,  1868,  plaintiff  ob- 
tained judgment.  A.  remained 
within  the  jurisdiction  of  the  court 
until  December,  1868,  when  he  left 
the  State;  he  returned  in  February, 
1869,  to  his  former  home  and 
remained  about  a  month.  S.  died 
in  1870.  A.  returned  again  to  the 
State  in  June,  1871,  where  he  re- 
mained, openly  visiting  in  plaint- 
iff's neighborhood  for  five  or  six 
weeks.  Plaintiff  did  not  enter  Judg- 


ment until  April  21,  1874;  execu- 
tion was  issued  thereon  against  the 
property  of  A .  on  April  23,  which 
was  returned  unsatisfied,  and  on 
May  4,  1874,  an  execution  agkinst 
the  person  was  issued  and  returned 
not  found.  In  an  action  upon  the 
undertaking  defendant  gave  evi- 
dence to  the  effect  that  in  October, 
1868,  and  in  June,  1871,  notice  to 
proceed  was  given  to  plaintiff's 
attorneys.  The  court  submitted 
to  the  jury  the  question  as  to 
whether  plaintiffs  delay  in  enter- 
ing judgment  and  issuing  process 
had  injured  or  impaired  tlie  rights 
of  the  surety,  charging  in  sub- 
stance, that  if  no  injury  had  re- 
sulted therefrom,  plaintiff  was  en- 
titled to  recover.  Meld  error  ;  that 
the  entry  of  judgment  and  issuing 
of  process  against  the  testator's 
principal  were  conditions  precedent 
to  the  liability  of  the  surety,  that 
a  neglect  to  perform  such  con- 
ditions with  due  diligence  dis- 
charged the  surety ;  and  that 
the  fttcts  conclusively  established 
laches.     Tales  v.  Adee.  562 

5.  Also  Tieldy  that,  conceding  it  to 
have  l)een  necessary  for  the  defense 
to  prove  injury  to  the  surety  by 
the  delay,  such  impairment  and 
injury  were  conclusively  estab- 
lished, and  the  submission  of  the 
question  to  the  jury  was  error.  Id. 

6.  Evidence  was  given  on  the  part  of 
the  plaintiff  that  in  August,  1868, 
S.  requested  plaintiff  not  to  pro- 
ceed further  in  the  action.  Held, 
that  assuming  this  to  have  been 
established,  the  request  could  not 
be  deemed  to  continue  after  the 
death  of  S. ,  and  even  without  any 
request  upon  the  part  of  the  de- 
fendants, his  executors,  if  plaint- 
iff desired  to  hold  the  estate  re- 
sponsible, it  then  became  her  duty 
to  use  due  diligence,  which  she 
failed  to  do.  Id. 

LAW  OF  PLACE. 

See  Conflict  of  Laws. 

LEASE. 

Plaintiff  and  L.  M.  H.,  her  testatrix, 
executed  a  lease,  under  seal,  of 
their  interest,  to  defendant,   who 
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went  into  possession  under  it. 
Subsequeutlj,  dififerences  having 
arisen,  the  parties  entered  into  an 
agreement,  under  seal,  to  submit 
the  matters  in  difference  to  arbi- 
trators, which  contained  a  pro- 
vision that  "  the  lease  shall  be 
surrendered,"  the  arbitrators  to 
determine  how  much  damage  or 
compensation,  if  any,  shall  be  paid 
by  the  lessors  to  the  lessee  *'  for 
such  surrender."  The  lease  was 
delivered  to  the  arbitrators,  who 
made  an  award  which  was  set 
aside  as  void.  Thereafter,  L.  M. 
H.  and  one  of  the  arbitrators  died. 
In  an  action  to  recover  rent  re- 
served by  the  lease,  held,  that  the 
agreement  to  arbitrate,  at  the  mo- 
iment  of  its  execution,  operated  as 
a  surrender  and  cancellation  of  the 
lease  ;  that  neither  the  failure  to 
make  a  valid  award,  nor  the  revo- 
cation of  the  submission  by  death 
of  one  of  the  arbitrators  or  of  one 
of  th3  parties  operated  to  revive 
the  lease  ;  and  that,  therefore,  the 
action  was  not  maintainable. 
Harris  v.  HUcock,  340 


By  town,  of  land  under  water 


toUh  exdunre  riglu  to  ciUHvate  oysters 
thereon,  when  valid. 
JSee  Bobins  v.  Ackerly.  98 


LEGACY. 

1.  The  will  of  H.  gave  to  his  two 
sons  each  an  undivided  half  of  cer- 
tain real  estate ;  to  his  son  A.  a 
legacy  of  $5,000 ;  to  his  son  J . 
$2,000  and  discharged  him  from 
all  indebtedness  for  sums  ad- 
vanced, thus,  as  the  testator  de- 
clared, making  the  shares  of  his 
two  sons  equal.  After  certain 
specific  bequests  and  legacies  he 
gave  the  rest  and  residue  of  his 
estate,  real  and  personal,  to  S.,  one 
of  his  executors  in  trust.  First,  to 
pay  the  interest,  or  so  much  thereof 
as  should  be  necessary  to  the  sup- 

f»ort  of  the  testator's  father  during 
ife.  Second,  to  pay  out  of  the  pro- 
ceeds of  said  residuarv  estate  to 
the  0.  C.  Seminary  $15,000,  and 
the  balance  with  any  unexpended 
income  to  the  two  sons  in  equal 
proportions.  The  executor  was 
empowered  to  sell  as  he  should 


think  just.  The  testator  invento- 
ried his  personal  property  about  a 
month  before  he  made  the  will  at 
$22,500.  He  thereafter  purchased 
real  estate,  built  a  house  upon  his 
lands,  etc.,  and  the  proceeds  of  tlie 
personalty  remaining  at  his  deatli 
after  the  payment  of  debts 
amounted  to  but  about  $2,000. 
Held,  that  the  legacy  given  to  A. 
was  chargeable  upon  the  residuary 
real  estate.    Scott  v.  Slebbins.    605 

2.  Also  hMd,  that  an  action  to  have 
said  legacy  declared  a  lien  upon  the 
residuary  real  estate  was  properly 
brought  within  ten  years  after  thn 
cause  of  action  arose ;  tliat  the  six 
years'  statute  of  limitations  did 
not  apply.  Id. 

LEGITIMACY. 

1.  When  an  illegitimate  child  has, 
by  the  subsequent  marriage  of  hiH 
parents,  become  legitimate  by  vir- 
tue of  the  laws  of  the  State,  or 
country,  where  such  marriage  took 
place,  and  the  parents  were  domi- 
ciled, it  is  thereafter  legitimate 
everywhere,  and  entitled  to  all  the 
rights  flowing  from  that  status,  in- 
cluding the  right  to  inherit.  Mil- 
ler V.  MiUer.  315 

2.  In  an  action  of  ejectment,  wherein 
plaintiff  M.  claimed  as  the  widow, 
and  the  other  plaintiffs  as  children 
of  H.,  a  citizen  of  the  United 
States,  it  appeared  that  H.,  who  re- 
sided in  the  city  of  New  York, 
while  stopping  at  a  hotel  in  Lon- 
don, in  1871,  made  the  acquaint, 
ance  of  plaintiff  M.,  an  English 
subject  and  an  employe  in  the  ho- 
tel. A  promise  to  marry,  on  his 
part,  and  an  intention  of  marriage 
between  them  was  proved  ;  also  a 
mutual  consent  to  be,  and  to  live 
together,  as  husband  and  wife,  and 
a  subsequent  cohabitation  in  that 
apparent  relation.  The  evidence, 
however,  established  that  the  co. 
habitation  did  not  commence  with 
a  marriage,  valid  by  the  English 
law,  and  there  was  no  evidence  of 
a  subsequent  marriage,  in  accord- 
ance with  that  law.  In  June,  1871, 
the  parties  went  to  Paris,  where 
they  lived  together  as  husband 
and  wife,  and  he  introduced  her 
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to  acquaintances  as  his  wife. 
They  returned  to  London,  where 
they  lived  together  until  hifi  deatli 
wliich  occurred  in  1874,  and  where 
the  children,  who  are  plaintiffii, 
were  born.  H.  addressed  M.  as 
Mrs.  H. ,  and  so  addressed  letters 
to  her,  and  their  life  in  England 
was  the  ordinary  household  life 
of  persons  lawfully  married. 
Held,  that  while  the  evidence  was 
insufficient  to  show,  or  to  raise  a 
presumption  of  a  marriage,  in  ac- 
cordance with  the  requirements  of 
the  Euglisli  law,  in  the  absence 
of  proof  as  to  the  marriage*law 
of  France  it  might  be  assumed 
that  the  requisites  to  constitute 
a  marriage  in  that  country  are 
the  same  as  our  own,  and  so  that 
the  mutual  assent  of  the  parties 
to  assume  the  relation  of  hus- 
band and  wife,  followed  by  co- 
habitation, constitutes  *marriage  ; 
and  that  the  evidence  raised  a 
presumption  and  authorized  a 
finding  that  the  partiejs  inter- 
changed matrimonial  consents  in 
France.     Uynea  v.  McDermott,  451 


LIBEL. 

The  complaint,  in  an  action  for  libel, 
alleged  the  writing  and  sending  by 
defendant  of  a  letter  which  con- 
tained the  matter  claimed  to  be 
Ifbelous.  A.t  the  beginning  of  the 
trial  and  before  aay  evidence  had 
been  given,  defendant  objected  to 
any  evidence,  on  the  ground  that 
the  letter  was  a  privileged  com- 
munication, which  objection  was 
overruled.  At  the  close  of  plaint- 
iff's evidence  a  motion  was  made 
for  a  nonsuit  on  the  ground  **  that 
if  the  letter  was  not  a  privileged 
communication  the  proof  showed 
that  plaintiff  had  sustained  uo  dam- 
age *  *  *,  and  tlie  letter  was 
not  libelous  on  its  face."  Held^  that 
the  question  as  to  whether  tbe  let- 
ter was  a  privileged  communica- 
tion was  not  effectively  raised;  that 
it  was  not  presented  by  the  motion 
for  nonsuit,  and  the  preliminary 
objection  was  unavailing,  as  there 
were  then  no  facts  before  the  court 
upon  which  it  could  be  determined 
Brooks  v.  Hariion  83  i 
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LIEN. 

Where  a  purchaser  of  part  of  mort- 
gaged premises  assumes  to  pay  the 
mortgage  as  part  of  the  purchase- 
money,  the  portion  so  purchased 
becomes,  in  equity,  the  primary 
fund  for  such  payment.  Bowne 
V.  Lynde,  92 


'Lien  of  attorneys  on  judgment. 


how  affected  by  dUcJuirge   in  bank- 
ruptcy of  judgment  debtors. 
See  BiumerUhal  v.  Anderson.     171 

See  Chattel  Mortgage. 
Facttor. 
Mortgage. 


LIMITATION  OF  ACTIONS. 

1.  On  March  9,  1870,  plaintiff,  who 
had  a  deposit  account  with  de- 
fendant, drew  its  check  payable  to 
the  order  of  H.  On  the  same  day 
the  check  was  certified  by  defend- 
ant's teller.  On  the  next  day  it 
was  presented  by  some  person 
other  than  H.,  with  her  indorse- 
ment forged  thereon,  and  was  paid 
by  defendant  and  the  amount  there- 
of charged  to  plaintiff.  On  March 
17,  1870,  in  accordance  with  the 
usual  course  of  dealing  between 
the  parties,  plaintiff's  pass-book 
was  written  up,  balanced  and  re- 
turned ;  it  contained  the  charge  of 
the  check,  which  was  also  de- 
livered up  as  a  voucher.  Plaintiff 
had  no  notice  or  knowledge  of  the 
forgery  until  January,  1877;  in 
June  thereafter,  it  tendered  the 
check  and  demanded  of  defendant 
payment  of  the  amount  thereof, 
and  brought  this  action  to  recover 
the  same  in  November,  1877.  Held, 
that  the  action  was  not  barred  by 
the  statute  of  limitations;  that  tbe 
certification  did  not  make  the  check 
due  without  demand.  B'k  British 
N.  Am,  V.  Mer.  Nat.  B'k.         106 

2.  While  a  debtor  may  confer  au- 
thority upon  another  to  make  a 
payment  for  him  which  will  be 
effectual  as  against  a  plea  of  the 
statute  of  limitations,  the  author- 
ity should  be  clearly  established. 
LUtUfield  V.  LitUeJield.  203 

91 
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8.  One  of  three  makers  of  a  joint  and 
several  promissory  note,  who  in 
fact  signed  it  as  surety,  upon  be- 
ing applied  to  for  payment,  re. 
quested  the  payee  to  tell  the  prin- 
cipal that  he  must  make  a  pay. 
ment  thereon  and  that  he  (the 
surety)  said  so.  The  payee  made 
the  statement  to  the  principal  as 
requested,  who  promised  to  and 
did  subsequently  make  a  payment; 
this  he  reported  to  the  surety,  who 
in  response  stated  that  it  was  all 
right.  In  an  action  upon  the  note, 
?iM,  that  these  facts  did  not  show 
an  authority  conferred  upon  the 
principal  to  make  a  payment  as 
the  agent  of  the  surety,  so  as  to 
take  the  case  as  to  the  latter  out  of 
the  statute  of  limitations;  also  tkmt 
they  failed  to  establish  a  ratifica- 
tion  of  the  payment.  Id. 

An  action  to  have  a  legacy  de- 


clared a  lien  upon  real  estate  is  prop- 
erly brought  within  ten  years  after 
cause  ofacUon  arose. 
See  Scott  y.  Stetibins.  805 


MANDAMUS. 

1 .  Where,  u  pon  motion  for  a  peremp- 
tory writ  of  mandamus,  the  defend- 
ant reads  affidavits  justifying  his 
action,  and  controverting  the  alle- 
gations of  the  relator,  and  the  lat- 
ter, without  introducing  further 
papers  or  asking  #or  an  alternative 
writ,  proceeds  to  argument,  this  is 
equivalent  ■  to  a  demurrer,  and  he 
cannot  complain  if  the  court  pass 
upon  the  motion  instead  of  order- 
ing an  alternative  writ.  People,ex 
ret.  Hartford  L.  db  An,  Ins.  Co.,  v. 
Fairman,  386 

2.  After  a  decision  denying  such 
motion,  a  motion  on  the  part  of 
the  relator  to  modify  the  order  so 
as  to  permit  an  alternative  writ  to 
issue  is  addressed  to  the  discretion 
of  the  court,  and  its  decision 
thereon  is  not  reviewable  here.  Id. 

When  proper  to  compel  comp- 
troller of  city  to  countersign  warrant. 
See  People,  ex  rel.  v.  Ortssey.      616 

« W^ifin  proper  to  compel  board 


of  supervisors  to  levy  and  pay  eMm 
for  taking  care  of  armory. 

See  People,  ex  rel.  v.  Supers.  {Mem). 

672 


MANUFACTURING        CORPORA- 

TION. 

1.  A  receiver  of  a  corporation  oigan- 
ized  under  the  General  Manufac- 
turing Act  is  not  vested  with  the 
right  of  action  given  by  that  act 
(§  10,  chap  40,  Laws  of  1848)  to 
creditors  of  the  corporation  against 
tlie  stockholders  thereof.  The  Ha- 
bility  of  the  stockholder  does  not 
exist  in  favor  of  the  corporation 
itself  or  for  the  benefit  of  all  its 
creditors,  but  only  in  favor  of  such 
creditors  as  are  within  the  pre- 
scribed conditions,  and  is  to  be  en- 
forced by  these  in  their  own  right 
and  for  their  own  especial  benefit. 
Farnsworth  v.  Wood.  308 

2.  In  an  action  brought  by  plaintiff 
as  creditor  of  a  manufacturing  cor- 
poration, on  behalf  of  himself  and 
other  creditors,  against  the  stock- 
holders, to  enforce  the  liabilitj 
imposed  by  the  General  Manufac- 
turing Act  (§  12,  chap.  40,  Laws  of 
1848)  upon  stockholders,  a  judg- 
ment was  entered  authorizing,  and 
directing  the  county  treasurer  to 
docket  judgments  against  the  stock- 
holders for  the  maximum  amcmnt 
of  their  possible  liability,  ana  to 
collect  thereon,  by  execution, 
enough  to  pay  the  claims  of  credit- 
ors, as  proved,  and  their  costs,  and 
out  of  the  payments  to  him  to  retain 
his  lawful  commissions,  and  dis- 
tribute the  residue  to  those  entitled. 
The  commissions  of  the  county 
treasurer  were  stated  in  plaintifTs 
bill  of  costs,  and  taxed  as  an  item  of 
disbursements.  Held  error;  that 
the  county  treasurer  was  author- 
ized  in  issuing  executions,  for  the 
purpose  of  providing  enough  to 
pay  creditors,  to  include  his  com- 
missions find  they  were  not  prop- 
erly chargeable  as  plaintiff's  dis- 
bursements.     Veeder  v.  Judson. 

374 

3.  Certain  of  the  papers  in  the  case 
were  printed  upon  the  request  of 
the  attorneys  for  some  of  the .  de- 
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fendants  and  hj  direction  of  the 
referee,  the  expense  was  taxed  as 
an  item  of  disbursements.  Held 
error.  Id. 

MARRIAGE. 

1.  The  presumption  of  marriage  from 
a  cohabitation,  apparently  matri- 
monial, is  one  of  the  strongest 
known  to  the  law,  especially-  in 
cases  involving  legitimacy.  Where 
there  is  enough  to  create  a  founda- 
tion for  the  presumption,  it  can 
be  repelled  only  by  the  most  co- 
gent and  satisfactory  evidence. 
ffynesY.  McDermoU,  451. 

2.  As  to  whether  the  general  rule  of 
law  that  a  marriage,  valid  or  void 
by  the  lex  loci,  is  valid  or  void 
everywhere,  applies  to  the  case  of 
a  domiciled  citizen  of  this  State, 
who,  while  temporarily  sojourning 
in  another  country, contracts  a  mar- 
riage there,  valid  under  onr  laws, 
but  invalid  by  the  law  of  the  place, 
quare.  .  Id. 

3.  In  an  action  of  ejectment, wherein 
plaintiff  M.  claimed  as  the  widow, 
and  the  other  plaintiffs  as  children 
of  H.,  a  citizen  of  the  United  States, 
it  appeared  that  H.,  who  resided 
in  the  city  of  New  York,  while 
stopping  at  a  hotel  in  London,  in 
1871,  made  the  acquaintance  of 
plaintiff  M.,an  English  subject  and 

*  an  employe  in  the  hotel.  A  prom- 
ise to  marry,  on  his  part,  and  an 
intention  to  marry  between  them 
was  proved  ;  also  a  mutual  consent 
to  be,  and  to  live  together,  as  hus- 
band and  wife,  and  a  subsequent 
cohabitation  in  that  apparent  rela- 
tion. The  evidence,  however,  es- 
tablished that  the  cohabitation  did 
not  commence  with  a  marriage, 
valid  by  the  English  law,  and  there 
was  no  evidence  of  a  subsequent 
marriage,  in  accordance  with  that 
law.  In  June,  1871,  the  parties 
went  to  Paris,  where  they  lived  to- 
gether ae^  husband  and  wife,  and  he 
introduced  her  to  acquaintances  as 
his  wife.  They  returned  to  Lon- 
don, where  they  lived  together  un- 
til his  death  which  occurred  in 
1874,  and  where  the  children,  who 
are  plaintiffs,  were  born.  H.  ad- 
dressed M.  as  Mrs.  H.,  and  so  ad- 
dressed letters  to  her,  and  their 
life  in  England  was  the  ordinary 
household  life  of  persons  lawfully 


married.  Held,  that  while  the  evi- 
dence  was  insufficient  to  show,  or 
to  raise  a  presumption  of  a  mar- 
riage, in  accordance  with  the  re- 
quirements of  the  English  law,  in 
the  absence  of  proof  as  to  the  mar- 
riage law  of  France  it  might  be 
assumed  that  the  requisites  to  con- 
stitute a  marriage  in  that  country 
are  the  same  as  our  own,  and  so 
that  the  mutual  assent  of  the  par- 
ties  to  ussume  the  relation  of  hus- 
band and  wife,  followed  by  cohab- 
itation, constitutes  marriage  ;  and 
that  the  evidence  raised  a  pre- 
sumption  and  authorized  a  finding 
tliat  the  parties  interchanged  mat- 
rimonial consents  in  France.      Id. 

4.  Defendants,  to  meet  this  presump- 
tion, gave  evidence  to  the  effect  that 
after  the  return  of  the  parties  to 
England,  M.,  in  business  transac- 
tions, used  the  name  she  bore  be- 
fore her  acquaintance  with  H.  M., 
as  a  witness,  gave  explanation  as 
to  the  reason  for  using  such  name 
in  certain  of  the  transactions;  as  to 
others  she  denied  such  use.  Held, 
that  as  the  facts  sworn  to  by  de- 
fendant's witnesses  were  either 
contradicted  or  did  not  conclusively 
repel  the  presumption  of  marriage, 
this  court  was  precluded  from  re- 
viewing the  question  (Code  of  Civil 
Procedure,  §.  1837),  and  the  finding 
of  the  jury  was  conclusive.        Id.  • 

MASTER  AND  SERVANT. 

As  to  linbUUy  of  railroad  cor- 

poration  to  employe. 

See  Sheehan  v.  N,  T.  G.  ^  H.  R. 

R.  Co.  332 

Mann  v.  Prest.,  etc.,  D.  db  H. 

C.  Go.  495 

As  to  duty  of  one  employing 

another  to  make  repairs  on  premises 
to  warn  him  of  a  danyerotts  place  or 
to  guard  it. 

See  Homer  v.  Everett.  {Mem.)    641 

See  Principal  AND  Aobnt. 
MECHANIC'S  LIEN. 

The  Mechanic's  Lien  Ijaw  of  1875, 
for  the  city  of  New  York  (Chap. 
379,  Laws  of  1875)  was  not  re- 
pealed by  the  lien  law  of  1880 
(Chap.  486,  Laws  of  1880).  for  the 
cities  of  the  State.  McKenna  v. 
KdmvndsUme.  231 
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MERGER. 

1.  While  a  merger  at  law  follows 
upon  the  union  of  a  greater  and  a 
lesser  estate  in  the  same  owner- 
ship, it  does  not  follow  in  equity, 
and  estates  will  be  kept  separate 
where  such  is  the  intention  of  the 

'  parties  and   justice    requires    it. 
Smith  V.  Roberta,  470 

2.  That  intention  may  be  gathered, 
not  only  from  the  acts  and  declara- 
tions of  the  party,  but  from  a  view 
of  the  situation  as  affecting  his 
interests,  at  least  prior  to  the  pres- 
ence of  some  right  in  a  third  per- 
son. Id. 

8.  Until  such  right  intervenes  the 
intention  as  to  merger  remains 
subject  to  change,  and  whatever 
occurs  between  the  parties  in- 
terested, tending  to  show  the  inten- 
tion, is,  when  the  question  of  mer> 
ger  is  in  issue,  admissible  as  part 
of  the  res  ge$t<B,  Id. 

MILITARY  LAW. 

1.  Under  the  provisions  of  the  Mili- 
tary Code  (^§  124,  125.  chap.  80, 
Laws  of  1870,  as  amended  by  chap. 
228,  Laws  of  1875)  authorizing  the 
commanding  officer  of  each  regi- 
ment, etc.,  to  appoint  a  person  to 
take  charge  of  the  armory,  whose 
compensation,  within  the  -  pre- 
scribed limits  as  certified  by  the 
commanding  officer,  shall  be  a 
county  charge,  the  board  of  super- 
visors of  the  county  has  no  juris- 
diction to  audit  or  review  the 
amount  of  compensation  so  certi- 
fied; the  board  has  no  other  duty 
in  reference  thereto,  except  to  cause 
the  amount  to  be  levied,  collected 
and  paid  like  other  county  charges. 
People,  ex  rel.  ArchambavU^  v.  Bd. 
Supre,  672 

2.  An  allowance  for  Sundays  neces- 
sarily employed  in  caring  for  the 
armory  is  not  prohibited  or  con- 
demned  by  any  statute,  and  the 
supervisors  have  no  authority  to 
deduct  such  an  allowance.  Id, 

MILK. 
The  complaint  charged  the  speaking 


of  alleged  slanderous  words,  whicH 
were  substantially  that  plaintiff 
was  offering  for  sale  to  a  cheese 
factory,  the  milk  of  his  dairy 
which  was  poisonous  and  impure, 
by  reason  of  his  suffering  a  horse 
having  a  sore  upon  its  neck,  dis- 
charging filthy  and  impure  mat- 
ter, to  run  in  the  pasture  with 
his  cows,  and  drink  from  the  same 
water  and  share  the  same  food. 
Defendant  claimed  upon  the  trial, 
upon  the  testimony  of  ezperta 
called  by  him,  that  the  necessary 
consequence  of  the  facts  staled 
was  to  render  the  milk  impure  and 
poisonous.  Held,  that  assuming 
this  to  be  true,  the  words  charged 
a  misdemeanor  (§§  1,  2,  chap.  544, 
Laws  of  1864)  and  were  actionable 
per  se.    Brooks  v.  Harisoju  83 

MISTAKE. 


A  depositor  whose  check  hcts 


been  paid  on  strength  of  forged  in- 
dorsement of  payee's  jiame  is  not  pre- 
eluded  from  recovering  amount  of 
hank  by  receiving  cheek  under  mis- 
take as  to  facts. 

See  Bank  of  B,  K  A.    v.  M.    X. 
Bank,  1 06 


When  moneys  paid  to  asxignee 


of  contract  for  sale  of  land  un- 
der mistake  as  to  title,  cannot  be 
recovered  hack. 

See  Touman>s  v.  Edgerton.         403 

MONEY  HAD  AND  RECEIVED. 

1.  S.  and  K.  entered  into  a  contract 
for  the  sale  by  the  former,  and 
purchase  by  the  latter,  of  certain 
premises,  the  purchase-price  to  be 
paid  by  installments ;  S.  to  convey 
*'by  good  and  sufficient  deed/' 
when  all  the  purchase-money  was 
paid.  K.  entered  into  possession 
under  the  contract ;  S.  assigned 
the  contract  for  full  value  to  £., 
defendant's  testatpr  ;  K.  assented 
thereto,  and  after  making  a  pay- 
ment upon  the  contract  to  £.,  as- 
signed his  interest  therein  to  H., 
who  paid  the  balance  and  then  de- 
manded of  E.  a  deed  or  re-payment 
of  the  moneys  paid.  The  title  to 
the  land  was  not  in  fact  in  S.  and 
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he,  when  the  last  payment  was 
made,  was  insolvent.  Held  (Earl, 
J.,  dissenting),  that  in  the  absence 
of  any  proof  of  fraud  or  bad 
faith,  an  action  was  not  maintain- 
able against  £.  to  recover  Dack 
the  money  paid;  that  the  assign- 
ment to  E.  transferred  no  title  to 
the  laud  and  imposed  upon  him  no 
obligation ;  that  the  money  he  re- 
ceived was  actually  due  to  him. 
and  that  there  could  be  no  obliga- 
tion to  refund  it ;  that  plaintiff's 
remedy  was  by  action  against  S. 
Toumana  v.  Ekigertoji,  403 

2.  The  referee  found  that  at  the 
time  of  payment  the  parties  were 
ignorant  that  the  title  was  not  in 
S.  Hdd  immaterial  ;  that  the 
mistake  did  not  create  any  obliga- 
tion on  the  part  of  £.  id. 


MORTGAGE. 

1.  Where  a  purchaser  of  part  of 
mortgaged  premises  assumes  to 
pay  the  mortgage  as  part  of  the 
purchase-money  the  portion  so  pur- 
chased becomes,  in  equity,  the  pri- 
mary fund  for  such  payment. 
Bowne  v.  Lytide.  92 

2.  A  covenant  in  a  mortgage,  to  keep 
buildings  on  the  mortgaged  prem- 
ises insured  for  the  benefit  of  the 
mortgagee,  is  not  a  covenant  run- 
ning with  the  land,  but  is  entirely 
personal  in  its  character.  Held  v. 
McCrum.  412 

3.  The  holder  of  the  mortgage, 
therefore,  cannot  claim  the  bene- 
fit of  insurance  upon  the  buildings 
procured  by  one  holding  und>'r  a 
conveyance  of  the  equity  of  re- 
demption from  the  mortgagor.  Id, 

4.  Where,  however,  the  own«r  of 
the  fee,  who  by  his  deed  took  sub- 
ject to  the  mortgage,  procured  in- 
surance, and  by  directions  of  his 
general  agent,  who  had  charge  of 
all  his  business,  including  insur- 
ance, indorsements  were  made 
upon  the  policies,  making  the  loss, 
if  any,  payable  to  the  mortgagee, 
?ieUl,  that  the  latter  was  entitled  to 
the  insurance,  and  that  his  right 
was  not  affected  by  a  revocation  of 


the  direction  and  a  cancellation  of 
the  indorsement  made  without  his 
knowledge  or  assent,  by  the  agent. 

Id, 

5.  A  purchase  by  and  conveyance  to 
a  mortgagee  of  an  undivided  part 
of  the  mortgaged  premises,  where 
it  does  not  appear  that  there  was 
a  payment  or  merger  of  the  mort- 
gage, or  any  portion  thereof,  oper- 
ates as  a  release  of  the  portion 
conveyed  from  the  lien  of  the 
mortgage,  leaving  it  to  rest  solely 
upon  the  portion  unoonveyed. 
Smith  V.  Roberts.  470 

6.  A  subsequent  mortgagee  of  the 
part  unconveyed,  where  the  prior 
mortgage  is  recorded,  id  chargea- 
ble with  notice  and  takes  subject 
to  the  lien  thereof.  Id. 

7.  Where  such  subsequent  mort- 
gagee foreclosed  his  mortgage, 
making  the  prior  mortgagee  a 
party  defendant,  but  without  set- 
ting forth  or  alluding  to  the  prior 
mortgage,  and  obtained  the  ordi- 
nary j  udgment  of  foreclosure  and 
sale,  and  where  by  the  terms  of 
sale  the  premises  wer^  sold  free 
and  clear  of  incumbrance,  /leld^  that 
the  judgment  did  not  constitute  a 
bar  to  an  action  to  foreclose  the 
prior  mortgage,  although  the  mort- 
gagee  knew  of  the  judgment  and 
made  no  effort  to  have  the  same 
modified  or  set  aside,  it  not  ap- 
pearing that  he  was  present  at  or 
was  cognizant  of  the  manner  in 
which  the  sale  was  made.  Id, 

See  Chattel  Mortgage. 

FOSBCLOBURE. 


MOTIONS  AND  ORDERS. 

1.  Under  the  provision  of  the  Code 
of  Civil  Procedure  (§  1421),  pro- 
viding that  where  an  action  is 
brought  against  an  officer  or  one 
acting  under  him,  to  recover  a 
chattel  levied  upon  by  attachment 
or  execution,  or  to  recover  damage 
for  such  levy,  etc.,  if  a  bond  in- 
demnifying the  officer  against  the 
levy  was  given,  the  obligors  may, 
upon  application,  be  substituted  as 
parties  defendant,  it  is  not  requisite 
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in  order  to  authorize  the  substitu- 
tion that  the  bond  should  have 
been  given  prior  to  the  levy.  It  is 
sufficient  if  it  appears  that  it  was 
given  upon  claim  being  made  by 
plaintiff  to  the  property  levied 
upon.    Hw^&rg  y.  RUey,  377 

2.  Upon  motion  for  such  substi- 
tution the  plaintiff  may  not  be 
heard  to  object,  that  notice  of  the 
motion  was  not  served  upon  the 
officer  who  made  the  levy,  as 
he  does  not  represent  that  officer. 

Id, 

8.  jR  uevM  that  the  motion  being 
made  for  the  benefit  of  the  officer 
it  is  to  be  presumed  that  he  has 
notice ;  and,  when  he  does  not  ob- 
ject, that  he  assents  to  the  proceed- 
ing. Id. 

4.  The  amount  claimed  in  such  an 
action  was  $2,000 ;  the  undertaking 
was  for  $1,000.  Hdd,  that  it  was 
a  matter  in  the  discretion  of  the 
court  below  whether  to  require 
additional  security  and  that  the 
difference  did  not  authorize  a  re- 
fusal of  a  motion  to  substitute  the 
sureties.  Id. 

5.  Where,  upon  motion  for  a  per- 
emptory writ  of  mandamus,  the 
defendant  reads  affidavits  justify, 
ing  his  action,  and  controverting 
the  allegations  of  the  relator,  and 
the  latter,  without  introducing 
further  papers  or  asking  for  an 
alternative  writ,  proceeds  to  argu- 
ment, this  is  equivalent  to  a  de- 
murrer, and  he  cannot  complain  if 
the  court  pass  upon  the  motion 
instead  of  ordering  an  alternative 
writ.  People,  ex  rel.  Hartford  L. 
<ik  An,  Ins.  Co.,  v.  Fairman,        385 

6.  After  a  decision  denying  such 
motion,  a  motion  on  the  part  of 
the  relator  to  modify  the  order  so 
as  to  permit  an  alternative  writ  to 
issue  is  addressed  to  the  discretion 
of  the  court,  and  its  decision  thereon 
is  not  reviewable  here.  Id. 


MUNICIPAL  CORPORATIONS. 

1.  Where  power  is  conferred  upon  a 
municipal  corporation  to  make  lo- 


cal improvements,  its  exercise  ia 
quasi  judiciaX  or  discretionary,  and 
for  a  failure  to  act  or  an  erroneous 
estimate  of  the  public  needs,  a 
civil  action  cannot  be  maintained 
against  it.  Urquhart  v.  OUy  of 
Ogdentimrg.  67 


2.  Where,  therefore,  an  accident 
alleged  to  have  been  occasioned  by 
an  alleged  defect  in  the  plan  upon 
which  a  sidewalk  was  constructed, 
i.  e,,  that  the  slope  was  too  great, 
Tidd,  that  the  municipal  corporation 
was  not  liable ;  also,  that  the  fact 
that  the  corporation  did  not,  prior 
to  the  construction  of  the  sidewalk, 
expressly  adopt  the  plan  upon 
which  it  was  constructed  did  not 
impose  such  liability  ;  that  the  ap- 
proval of  the  plan  when  completed 
was  as  much  a  judicial  act  as  the 
design  of  it.  Id. 

3.  Where  a  municipal  corporation 
omits  to  act  with  reasonable  dili- 
gence after  notice  of  an  unlawful 
obstruction  in  a  street  which  might 
occasion  injury  to  persons  lawfully 
thereon,  it  is  no  defense  to  an  ac- 
tion for  injuries  so  occasioned  that 
it  was  not  known  to  the  corpora- 
tion  that  the  obBtruction  was  in 
fact  dangerous.  ReJtJberg  v.  Mayor^ 
etc.  137 

4.  It  seems  that  although  the  fee  of  a 
city  street  is  in  the  citv,  an  abut- 
ting owner  is  entitled  to  use  it ; 
and  neither  the  legislature  nor  the 
city  can  devote  it  to  purposes  in- 
consistent with  street  purposes 
without  compensation  to  such 
owner.  Mahady  v.  Bushvnek  R. 
R.  Co.  148 

5.  A  horse  railroad  constructed  un- 
der legislative  authority  on  the 
surface  of  the  street  is  not  an  un- 
lawful interference  with  the  rights 
of  the  abutting  owner,  but  is  a 
street  use  consistent  with  such 
rights.  Id, 

See  Nkw  York  (City  of). 
Troy  (City  of). 


MURDER. 
1.  While,  under  the  statute  defining 
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murder  in  the  first  degree  (§  5, 
chap.  644,  Laws  of  1873).  tbe  "  de- 
liberate and  premeditated  design  " 
to  kill  eeoential  to  constitute  tliat 
crime  must  precede  the  killing  for 
an  appreciable  space  of  time,  suffi- 
cient for  some  reflection  and  con- 
sideration, and  the  formation  of  a 
definite  purpose;  if  sufficient  for 
this  it  is  immaterial  how  brief 
the  space  is.      People  v.  Majone, 

211 

d.  Upon  the  trial  of  an  indictment 
for  said  crime  the  evidence  upon 
the  part  of  the  prosecution  was  to 
the  effect  that  the  prisoner,  an 
Italian,  married  a  foung  Italian 
girl  and  with  her  lived  for  a  time 
with  her  parents.  He  did  not  live 
harmoniously  with  his  wife  and 
had  some  difficulty  with  his 
mother-in-law.  He  entered  the 
room  where  his  wife  and  her  pa- 
rents were  with  a  friend  for  the 
Eurpose  of  procuring  a  paper  in 
is  charge  belonging  to  the  latter. 
His  wife  was  hanging  clothes  out 
of  a  window,  he  asked  her  to  go 
into  a  bed-room  and  bring  out  a 
box  containing  the  paper.  She  re- 
plied that  she  was  hanging  out 
clothes,  and  that  he  should  go  and 
get  the  box  for  himself.  He  took 
ner  by  the  arm  and  led  her  into 
the  bed-room,  saying,  "  Will  you 
go  or  will  I  go.'*  Immediately 
thereafter  he  shot  and  killed  her, 
came  out  with  tbe  revolver  in  his 
hand  with  which  the  shooting  had 
been  done,  and  patting  the  weapon 
to  the  head  of  his  mother-in-law 
he  fired  and  killed  W.  The  in- 
dictment was  for  the  last  killing. 
The  revolver  belonged  to  the  pris- 
oner and  had  been  for  some  time 
in  his  possession.  Held,  that  the 
testimony  established  that  the  kill- 
ing was  intentional,  deliberate  and 
premeditated.  Id. 

NATIONAL  BANKS. 

An  action  in  the  Supreme  Court 
against  a  National  bank  need  not 
be  brought  in  the  county  where 
the  bank  is  located,  but  may  be 
brought  in  any  countv  where  the 
plaintiff  resides.  Talmage  v. 
ITurd  Nat.  B'k.  531 


NATIONAL  GUARD. 
See  Military  Law. 

NEGLIGENCE. 

1.  Where  an  accident  was  alleged 
to  have  been  occasioned  by  an  al- 
leged defect  in  the  plan  upon 
which  a  sidewalk  of  a  city  was 
constructed,  i.  e.,  that  the  slope 
was  too  great,  held,  that  the  muni- 
cipal corporation  was  not  liable  ; 
also  that  the  fact  that  the  corpora- 
tion did  not,  prior  to  the  construc- 
tion of  the  sidewalk,  expressly 
adopt  the  plan  upon  which  it  was 
constructed  did  not  impose  such 
liabilitv  ;  that  the  approval  of  the 
plan  when  completed  was  as  much 
a  judicial  act  as  the  designof  it. . 
Urquhart  v.   City  of  Ogdeneburg. 

67 

2.  Where  a  municipal  corporation 
omits  to  act  with  reasonable  dili- 
gence  after  notice  of  an  unlawful 
obstruction  in  a  street  which  might 
occasion  injury  to  persons  lawfully 
thereon,  it  is  no  defense  to  an  ac- 
tion for  injuries  so  occasioned  that 
it  was  not  known  to  the  corpora- 
tion that  the  obstruction  was  in 
fact  dangerous.  Rehberg  v.  Mayor, 
etc  137 

8.  One  passing  along  a  sidewalk  has 
a  right  to  presume  it  to  be  safe,  he 
is  bound  to  no  special  care  and 
cannot  be  charged  with  negligence 
for  not  beine:  on  his  guard  against 
an  unlawful  obstruction,  or  for  not 
looking  for  it,  although  it  is  visible. 
McOuire  v.  JSpence.  303 

4.  Where  a  child  is  injured  in  conse- 
quence of  such  an  obstruction,  it 
is  not  a  defense  that  the  child  was 
playing  upon  the  street,  instead  of 
using  it  for  the  ordinary  purposes 
of  travel  ;  for  children  to  play 
upon  a  sidewalk  is  not  unlawful, 
wrong  or  negligent.  Id. 

5.  8.,  plaintiffs  intestate,  was  fire- 
man upon  an  engine  drawing  a 
train,  *•  No.  837,"  going  west,  on  a 
branch  of  defendant'9  road,  the 
business  of  which  was  prosecuted 
over   a  single  track.      The  train 
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was  known  as  a  "  wild  cat "  train  ; 
i.    e.,     one    running    irregularly, 
without  reference  to  schedule    or 
tlie  re^ultir  trains,  and  moving  by 
special  orders.     A   regular   train, 
"  No.  50,"    was   due  at  Cayuga, 
going  east,  according  to  schedule, 
at  4:40  P.  M.,  and   would   leave  at 
4:45.      Train  "337''  was  then  at 
Auburn,  and  at  4:46  the  superin- 
tendent of    the  road   telegraphed 
from  Rochester   to  its  conductor 
and     engineer :      "  Wild    cat     to 
Cayuga  regardless  of  No.  50  ;  12," 
the  numerals  at  the  end  meaning 
*' answer  how  understood."    The 
rule  of  defendant  in  regard  to  the 
movement  of  trains   by  telegraph 
required  the  order  to  be  first  copied 
by  the  operator  at   Auburn  in  an 
order  book  and   repeated  back  to 
the  dispatcher,  and  after  receiving 
back  a  message    "  O.    K.,'*    said 
operator  was  required  to  copy  on  a 
blank  for  the  conductor  and  engi- 
neer, who,  after  comparing  it  with 
the  book  and  seeing  it  was  correct, 
were  required  to  sign  their  names 
in    the  book    prefixed    by    **13/' 
meaning:      **  We      understand," 
which    numeral    with  the    signa- 
tures the  operator  was  required  to 
transmit  to  the   dispatcher,  who, 
thereupon,  was  to  repeat  the  order. 
All   of    this  was  done,  and   train 
"  337,"  according  to  such  order,  left 
Aubutn.    No  communication  was 
sent  by  the  superintendent  to  the 
conductor  or  engineer  of  train  "  50" 
in  regard  to  the    movements    of 
train  "  337,"    but  at  4:10  he  tele- 
graphed  to   K.,  the    operator    at 
Cayuga,  to  hold  '*No.  50"   for  or- 
ders,   which  he    received    and  re- 
peated back.     K.  said  to  the  con- 
ductor of  "  50  :  "  *•  Hold  No.  50  for 
61."  without  exhibiting  or  deliver- 
ing any  message,  and  no  rule  or 
order  of   defendant  required   him 
to  do  so.     There  was  a  rule  that 
'*  whenever  any  agent  or  operator 
receives  an  order  to  hold  any  train 
*    *    he  must  carry  out  the  order 
strictly."  "  01 "  was  a  train  going 
west  ahead  of  "  337  ; "    it  came  in 
soon  after,  whereupon  "  50  "started 
out,  and  collided  with  "  337,"  and 
S.  was  injured.     In  an  action  to 
recover  damages  the  court  submit- 
ted   to     the    jury     the    question 
whether       **the    defendant    had 


omitted  the  doing  of  any  thing 
which  it  ought  reasonably  lo  have 
done  to  prevent  the  casually." 
Held  no  error ;  that  having  or- 
dered •*337"  to  travel  on  the 
time  of  "50,"  defendant  was 
bound  to  exercise  every  reasonable 
precaution  that  the  latter  should 
not  leave  Cayuga  before  the  arrival 
of  the  former  ;  and  that  its  failure 
to  communicate  direct  with  the 
conductor  and  engineer  of  "50" 
presented  a  q  uestion  for  the  j  u  ry . 
Slieehan  v.  ^.  F.  C,  etc.  332 

6.  Although  from  an  infant,  if  sui 
juris,  a  less  degree  of  care  is  r»*- 
quired  than  from  a  person  of  ma- 
ture age,  yet  he  is  chargeable  with 
some  degree  of  care  and  prudence 
in  approaching  a  known  danger, 
and  is  responsible  for  the  conse- 
quences of  some  degree  of  negli- 
gence ;  and  in  an  action  for  in- 
juries to  him  occasioned  by  negli- 
gence of  another,  absence  of  this 
degree  of  negligence  on  his  part 
must  be  made  to  appear  to  author- 
ize a  recovery.  Wendeli  v.  N.  Y, 
C,  etc,  420 

7.  In  an  action  to  recover  damages 
for  alleged  negligence  causing  the 
death  of  W.,  plaintiffs'  intestate, 
who  was  killed  at  a  crossing  on 
the  defendant's  road,  in  the  city 
of  S.,  it  appeared  that  the  deceased 
was  a  bright,  active  boy  seven 
years  of  age,  considered  compe- 
tent by  his  parents  to  go  to  school 
and  on  errands  alone.  He  was 
iu  the  habit  of  crossing  the  rail- 
road tracks  at  the  place  where  the 
accident  happened  ;  he  had  been 
stopped  while  attempting  to  cross 
by  the  flagmen  stationed  at  that 
point,  and  had  been  before  cau- 
tioned by  them  against  attempting 
to  cross  in  front  of  an  approaching 
train.  Shortly  before  the  accident 
tiie  deceased  was  standing  near 
the  flagman's  shanty  with  a  com- 
panion, on  the  street  fifty-one  feet 
from  where  he  was  struck;  the 
approaching  train  was  in  plain 
sight  from  the  place  where  he 
stood  for  a  distance  of  about  five 
hundred  feet  from  the  crossing 
The  flagmen  (two  in  number)  had 
left  the  shanty  and    approached 
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the  track,  in  the  performance  of 
their  duty.  The  boys  both  started 
on  a  run  to  cross  in  front  of  the 
train ;  the  flagmen  shouted  to 
them  to  stop  and  waved  their  flags  ; 
one  of  the  flagmen,  who  stood  on 
the  sidewalk  ten  or  fifteen  feet 
distant  from  the  track  on  whicli 
the  train  was  approaching,  endeav- 
ored to  intercept  the  deceased,  but 
he  eluded  him  and  reached  the 
track,  where  he  slipped  and  fell 
and  was  killed.  Held  (DANFORTn, 
J.,  dissenting),  that  a  motion  for 
nonsuit  on  the  ground  of  contribu- 
tory negligence  was  improperly 
denied.  Id. 

8.  M.,  plaintiff's  intestate,  who  was 
an  engineer  in  defendant's  employ, 
was  killed  by  the  collision  of  the 
train  he  was  running,  with  freight 
cars  standing  on  the  track  of  de- 
fendant's road  at  O.  The  accident 
occurred  on  a  jlark  and  foggy 
night.  A  freight  train  was  being 
made  up  at  O.  and  the  main  track 
aud  switch  were  both  occupied. 
The  usual  signal  to  stop  a  train 
was  the  swinging  of  a  red  lantern. 
In  addition,  the  rules  of  the  com- 
pany required  its  flagman  on  foggy 
nights  to  use  torpedoes  which  were 
provided  for  that  purpose.  There 
were  three  brakemen  upon  the 
freight  train,  two  of  them  regular 
brakemen,  and  one,  T.,  an  extra 
man  ;  it  was  defendant's  custom 
to  keep  extra  men  at  O.  to  supply 
the  place  of  regular  brakemen, 
sick  or  absent.  T.,  about  a  week 
before  the  accident,  applied  to  de- 
fendant's general  train  dispatcher 
for  a  position  as  brakeman  and 
was  advised  that  he  i^ght  get  a 
job  at  0.,  to  which  place  he  went 
and  reported  to  the  yard-master, 
and  he  had  prior  to  the  accident 
made  two  or  three  trips  as  brake- 
man.  He  was  selected  by  the 
conductor  of  the  freight  train  to 
take  the  place  of  a  regular  brake- 
man.  The  yard-master  requested 
the  conductor  to  send  out  a  flagman 
to   flag  the   expected  train.     One 

^  of  the  regular  brakemen  started  to 
do  this,  but  the  conductor  directed 
him  to  remain  and  sent  T.  The 
latter  did  not  take  or  use  a  tor- 
pedo, and  had  not  been  informed 
of,  and  did  not  know  of  the  rule 
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requiring  such  use  ;  he  had  never 
flagged  a  train  in  the  night  ex- 
cept the  second  night  before,  on 
which  occasion  tiie  conductor 
found  fault  with,  and  discharged 
him  for  not  obeying  orders.  T. 
failed  to  properly  signal  the  ap- 
proaching train,  and  this  omission 
occasioned  the  accident.  Held, 
that  the  evidenct)  justified  the  sub* 
mission  to  the  jury  of  the  question 
as  to  the  negligent  performance, 
by  defendant,  of  the  duty  it  owed 
to  its  servants,  to  use  due  care  in 
the  selection  of  competent  co- 
servants.  Mann  v.  Prest,,  etc.,  D. 
<&  H.  a  Go.  495 


AnJ^  duty  of   one  employing 


another  to  make  repairs  on  premifteti  to 
warn  him  of  Or  dangerous  place,  or  to 
guard  it. 

See  Homer  v.  Everett  {Mem.)     641 


NEW  YORK  (CITY  OF). 

1.  The  provision  of  the  charter  of 
New  York  city  of  1873  (§  91,  chap. 
835,  Laws  of  1873)  requiring  any 
work  undertaken  for  the  city,  in- 
volving an    expenditure   of   over 

.  $1,000,  to  be  let  by  contract  in  the 
manner  specified,  was  intended  as 
a  general  rule  governing  the  action 
of  all  officers  and  departments  of 
the  city  government.  In  re  Blodg- 
ett.  117 

2.  The  provision  of  said  charter  (§  73) 
vesting  in  the  department  of 
public  works,  created  by  the  char- 
ter,  the  powers  and  functions  pre- 
viously possessed  by  the  old  de- 
partment of  public  works  and  by 
the  department  of  public  parks  did 
not  preserve  to  the  newly  organized 
department  the  power  formerly 
possessed  by  the  department  of 
public  parks  to  do  the  work  they 
were  authorized  to  perform  iu  their 
discretion  by  day's  work  instead  of 
by  contract.  Id, 

3.  Prior  to  the  passage  of  said  char- 
ter, a  plan  for  the  drainage  of  the 
"  Boulevard  "  throughout  its  whole 
extent  had  been  prepared  and  ap- 
proved by  the  proper  authorities. 
The  sewers  were  divided  into  five 
sections  or  districts,  each  independ- 

92 
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ent  of  and  entirely  disconnected 
with  the  others,  having  a  different 
outlet  and  capable  of  being  sepa- 
'  T&iely  constructed  without  regard 
to  the  others.  A  separate  assess- 
ment was  made  for  the  work  in 
each  section.  When  the  charter 
was  adopted  some  work  had  been 
done  upon  one  of  the  sections.  Held 
that  this  was  not  work  "in  pro- 
gress '*  upon  all  the  sections  within 
the  meaning  of  the  exception  in 
said  provision  in  regard  to  con- 
tractR,  exempting  such  work  from 
the  contract  system  ;  that  the  sew- 
erage of  the  Boulevard  was  not  an 
entire  work  but  a  series  of  sepa- 
rate  improvements,  and  that,  there- 
fore,an  assessment  for  constructing 
sewers  in  one  of  the  sections 
whereon  no  work  had  been  done 
prior  to  the  charter,  the  improve- 
ment having  been  done  by  day's 
work  not  by  contract,  was  illegal 
and  void.  Id. 

4.  In  an  action  to  recover  damages 
for  injuries  sustained  by  plaintiff 
in  consequence  of  the  falling  upon 
him  of  a  pile  of  brick  in  one  of  de- 
fendant's  streets,  it  appeared  that 
the  bricks  were  placed  in  the  street 
without  the  permission  of  the  city 
authorities  by  a  contractor  engaged 
in  tearing  down  a  building  adjoin- 
ing  the  street.  The  pile  was  con- 
Btructed  in  a  dangerous  manner, 
without  proper  braces  and  was 
built  to  an  improper  height.  The 
pile  was  commenced  a  week  before 
the  accident  and  had  reached  the 
safety  limit  as  to  height  four  or 
five  days  before.  The  charter  of 
the  city  (^  17,  sub.  4,  chap.  885. 
Laws  of  1878)  authorizes  the  com- 
mon council  to  enact  laws  prevent- 
ing obstructions  to  streets,  and  pro- 
hibits obstructions  except  *•  *  the 
temporary  occupation  thereof  dur- 
ing the  erection  or  repair  of  a 
building  on  a  lot  opposite  the 
same.'*  The  police  force  of  the 
city  are  also  charged  by  statute 
with  the  duty  at  all  times  to  re- 
move nuisances  existing  in  the 
public  streets.  (^  29.  chap.  403, 
Laws  of  1864)  By  a  city  ordin- 
ance the  incumbering  or  obstruct- 
ing a  street  without  the  consent  of 
the  mayor  or  street  commissioners 
is   prohibited.      A  policeman  as- 


signed  to  duty  in  the  precinct  saw 
the  pile  from  time  to  time  as  it 
.  was  going  up,  but  it  did  not  ap- 
pear that  he  interfered  or  sought 
to  ascertain  whether  any  permit 
had  been  granted,  or  that  he  noti- 
fied any  officer  or  department  of 
the  city  government  of  its  exist- 
ence. Plaintiff  offered  to  prove  that 
regulations  had  been  made  pre- 
scribing the  height  to  which  brick 
might  be  piled  in  the  streets,  under 
the  permission  of  the  proper 
bureau  ;  this  was  rejected  and 
plaintiff  was  nonsuited.  Held  er- 
ror  ;  that  it  was  to  be  assumed 
that  regulations  had  been  made,  as 
plaintiff  offered  to  prove,  and  that 
the  policeman  assigned  to  duty  at 
the  place  knew  of  them ;  that 
while  the  policeman  might  have 
been  justified  in  supposins^  that  the 
contractors  had  a  permit,  lie  ought 
to  have  known,  when  the  pile  ex- 
ceeded the  height  which  safety 
permitted,  they  were  not  acting 
within  the  scope  of  any  authority  ; 
that  notice  to  the  policeman  of  the 
unlawful  character  of  the  obstruc 
tion  was  notice  to  the  city  and  it  is 
chargeable  with  any  neglect  on  his 
part ;  that  as  to  whether  there  was 
time  for  the  city,  using  reasonable 
diligence,  to  have  removed  the  ob- 
struction after  such  notice  and  be- 
fore the  injury,  was  a  question  of 
fact  for  the  j  ury.  Rehberg  v.  Mayor ^ 
etc.  137 

5.  The  Mechanic's  Lien  Law  of  1875, 
for  the  city  of  New  York  (Chap. 
879,  Laws  of  1875)  was  not  re- 
pealed by  the  lien  law  of  1880 
(Chap.  486,  Iaws  of  1880)  for  the 
cities  of  the  State.  McKenna  v. 
Edmundstone.  281 

6.  A  patrolman  is  an  officer  of  the 
police  force  of  the  city  of  New 
York,  and  the  salary  referred  to 
in  the  city  charter  of  1878  (§  43, 
chap.  885,  Laws  of  1878),  is  ind- 
dental  to  the  office,  to  which,  by 
reason  of  his  title  to  the  office,  the 
incumbent  acquires  a  right.  Peo- 
ple,  ex  rel,  Ryan^  y.  French.      265 

7.  While,  therefore,  such  officer 
may  be  removed  for  cause  (^  41), 
or  retired  from  office  for  disability 
incurred    in  the  performance    of 
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duty  (§  42),  he  is  entitled  to  his 
entire  salary  as  long  as  he  pos- 
sesses the  title  to  the  ofiice.        Id, 

8.  The  authority  conferred  by  said 
charter  (g§  41,  50),  upon  the  board 
of  polic-e,  to  provide  by  rules  and 
regulations  for  the  government  of 
the  police  department  and  the  dis- 
cipline of  the  subordinates  under 
its  control,  does  not  give  a  right  to 
pass  rules  or  regulations  making 
deductions  from  the  salary  of  a 
patrolman  while  detained  from 
duty  by  reason  of  sickness  or  in- 
jury caused  by  the  discharge  of  his 
official  duty.  Id. 

9.  The  provision,  above  mentioned, 
of  said  charter  (§  42),  authorizing 
the  retirement  of  a  patrolman,  was 
not*  repealed  by  the  act  of  1878 
(Chap.  889,  Laws  of  1878).  creat- 
ing a  police  pension  fund.  Id. 

10.  A  continuous  practice  of  the 
board  no  make  such  deductions, 
however  general,  cannot  control 
the  true  construction  of  the  law,  or 
impair  the  right  plainly  given 
thereby .  Id. 

11 .  B  seems  that  the  provision  of  the 
act  of  1853  in  relation  to  the  police 
department' (^  8,  art.  1,  chap.  228, 
Laws  of  1853),  providing  that  po- 
licemen "  absent  from  duty  in 
consequence  of  disease,  or  injuries 
contracted  In  public  service,  shall 
receive  full  pay,''  has  not  been  re- 
pealed. Id. 

12.  The  history  of  legislation  in  re- 
ference to  the  police  force  of  said 
city  given  and  the  various  statutes 
collated.  Id. 

13.  The  provision  of  the  act  "  to  al- 
ter the  map  or  plan  of  certain  por- 
tions of  the  city  of  New  York  " 
(Chap.  697,  Laws  of  18G7),  which 
authorizes  the  payment  of  damages 
caused  by  the  closing  of  *'  any 
street,  avenue  or  road  laid  out  on 
the  map  of  the  city  of  N«»w  York 
within  the  district  specified,"  was 
not  confined  to  the  streets  and  ave- 
nues laid  out  by  commissioners 
under  the  act  of  1807  (Chap.  115, 
Laws  of  1807),  but  included  any 
road  exhibited  upon  the  map  filed 


by  said  commissioners.    In  re  Bar- 
day.  430 

14.  Accordingly  held,  that  the  own- 
ers of  property  fronting  on  the  old 
"Bloomiugdale  road"  were  enti- 
tled to  compensation  for  the  clos. 
ing  thereof.  Id, 

15.  Also  Tield,  that  by  incorporating 
into  said  act  of  1867  the  provisions 
of  the  act  of  1852  (§  8,  chap.  62, 
Laws  of  1852),  providing  for  the 
payment  of  damages  by  assessment 
upon  tbe  property  benefited,  it  was 
the  intention  of  the  legislature  to 
make  the  damages  caused  by  the 
closing  of  said  road  payable  by  as- 
sessment, as  so  provided  ;  and  that, 
therefore,  an  assessment  for  that 
purpose  was  valid.  Id, 

16.  The  statutes  in  relation  to  the 
assessment  of  taxes  in  the  city  and 
county  of  New  York  (Chap.  302, 
Laws  of  1859  ;  g  4,  chap.  410,  Laws 
of  1867  ;  S  112.  chap.  335,  Laws  of 
1873),  confer  no  power  upon  the 
commissioners  of  taxes  and  assess- 
ments to  change  the  record  of  as- 
sessments after  the  first  day  of 
June  in  any  year.  People,  ex  rel. 
23d  St.  R.RGo.,  y.  Comm'rs  of. 
Taxes,  5D8 

17.  It  seems  that  none  of  the  munici- 
pal authorities  have  any  judicial 
duty  to  perform  after  that  date,  in 
relation  to  the  assessment  of  prop- 
erty, or  the  collection  of  taxes, 
save  the  board  of  supervisors,  and 
th«*y  only  when  it  appears  "  under 
oath  or  affirmation  that  the  party 
aggrieved  was  unable  to  attend 
within  the  period  prescribed  for 
the  correction  of  taxes  by  reason 
of  sickness  or  absence  from  the 
citv"  (§  10,  chap.  302,  Laws  of 
1859).  Id. 

18.  As,  therefore,  the  act  of  1880 
(Chap.  542,  Laws  of  1880),  provid- 
ing  for  the  taxation  of  certain 
corporations,  companies  and  as- 
sociations, was  not  passed  until 
June  first  of  that  year,  and  as  it 
contains  no  provisions  giving  it  a 
retroactive  effect,  or  providing  for 
the  contingency,  it  imposed  no 
duty  upon  said  commissioners,  so 
far  as  the  assessment  and  collec- 
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tion  of  taxes  for  that  year  were 
coQcerned.  Id. 


NEW  YORK  (COUNTY  OF). 

The  repeal  by  the  act  of  1880  (Chap. 
245.  Laws  of  1880)  of  the  act  of 
1870  (Chap.  359,  Laws  of  1870)  in 
relation  to  the  powers  and  juris- 
diction of  the  surrogate  of  the 
county  of  New  York  did  not  affect 
the  power  of  said  surrogate  to 
"  grant  allowance  in  lieu  of  costs  " 
given  by  the  former  act  in  proceed- 
ings pending  before  him  at  the 
time  the  repealing  act  took  effect. 
Irl  re  Estate  of  Weston.  502 


OFFICE  AND  OFFICER. 

A  patrolman  is  an  officer  of  the  police 
force  of  the  city  of  New  York,  and 
the  salary  referred  to  in  the  city 
charter  of  1873  (^  43,  chap.  335, 
Laws  of  1873),  is  incidental  to  the 
office,  to  which,  by  reason  of  his 
title  to  the  office,  the  incumbent 
acquires  a  right.  People^  ex  rel. 
Ryan,  v.  French.  265 

A    construction  given    to   the 

'provision  of  t/ie  Code,  of  Civil  Proced- 
ure {^  1421)^  providing  where  action 
is  brought  against  officer  to  reo^ver 
chattels  levied  on  by  execution  or  at- 
tachment, if  bond  of  indemnity  has 
been  given  him  that  the  obligor  may 
be  substituted  as  defendant,  and  its 
effect  stated. 

See  IJessberg  v.  HUey.  377 

See  Election  of  Officers. 


PARTIES. 

1.  Where  by  a  policy  of  insurance 
issued  to  the  owner  of  mortgaged 
property,  the  loss,  if  any,  is  made 
payable  to  the  mortgagee  to  the 
extent  of  his  mortgage  interest, 
the  owner  and  the  mortgagee  may 
properly  be  joined  as  plaintiffs  in 
an  action  upon  the  policy.  Winne 
V.  Nia.  F.  Ins.  Go.  185 

2.  The  defendant  appeared  herein 
by  attorney;  issue  was  joined  which 
was  regularly  brought  on  for  trial 


on  notice,  and  the  defendant's  at- 
torney not  appearing,  the  trial  pro- 
ceeded as  upon  default.  B.,  the 
original  plaintiff,  was  examined  aa 
a  witness.  The  default  was,  on 
application  of  defendant,  set  aside 
and  a  new  trial  granted.  Upon 
the  second  trial,  the  minutes  of  the 
testimony  of  B.  given  on  the  first 
trial,  he  having  died  in  the  mean- 
time, were  offered  in  evidence  and 
rejected  on  the  ground  that  de- 
fendant had  no  opportunity  to 
cross-examine  the  witness,  neld^ 
error  ;  that  the  evidence  was  com- 
petent, both  at  common  law  and 
under  the  Code  of  Civil  Procedure 
(§  830);,.  and  that  as  defendant  had 
the  power  to  appear  and  cross-ex- 
amine his  failure  so  to  do  was  a 
waiver  of  that  privilege.  Bradley 
V.  Mirick.  293 

8.  Under  the  provision  of  the  Code 
of  Civil  Procedure  (§  1421)  provid- 
ing that  where  an  action  is  brought 
against  an  officer  or  one  acting 
under  him,  to  recover  a  chattel 
levied  upon  by  attachment  or  exe- 
cution, or  to  recover  damage  for 
such  levy,  etc.,  if  a  bond  indemni- 
fying the  officer  against  the  levy 
was  given,  the  obligors  may,  upon 
application,  be  subst.ituted  as  par- 
ties defendant,  it  is  not  requisite 
in  order  to  authoriase  the  substitu- 
tion that  the  bond  should  have 
been  given  prior  to  the  levy.  It 
is  sufficient  if  it  appears  tnat  it 
was  given  upon  claim  being  made 
by  plaintiff  to  the  property  levied 
upon.     Jlessberg  v.  Riley.  377 

4.  Upon  motion  for  such  substitution 
the  plaintiff  may  not  be  heard  to 
object,  that  notice  of  the  motion 
was  not  served  upon  the  officer 
who  made  the  levy,  as  he  does  not 
represent  that  officer.  Id. 

5.  It  seems  that  the  motion  being 
made  for  the  benefit  of  the  officer 
it  is  to  be  presumed  that  he  has 
notice ;  and,  when  he  does  not  ob- 
ject, that  he  assents  to  the  pro> 
ceeding.  Id, 

6.  The  amount  claimed  in  such  an 
action  was  $2,000  ;  the  undertaking 
was  for  $1,000.  Held,  that  it  was 
a  matter  in  the  discretion  of  the 
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court  below  wbetliei  to  reqaire 
additional  security  and  that  tbe 
difference  did  not  authorize  a  re- 
fusal of  a  motion  to  substitute  the 
sureties.  Jd. 

7.  Where  a  provision  is  contained  in 
the  assignment  of  a  bond  and  mort- 
gage, guaranteeing  its  payment 
'*  by  due  foreclosure  and  sale/'  the 
guarantor,  although  conditionally 
liable  only,  was  prior  to  the  adop- 
tion of  th«  Code  of  Civil  Procedure, 
by  force  of  the  statute  (2  R.  S. 
191,  §§  153,  154)  properly  made  a 
party  defendant  in  an  action  to 
foreclose  the  mortgage,  and  judg- 
ment therein  against  him  for  a  de- 
ficiency is  proper.  VandsrbiU  v. 
JSchreyer,  892 

—  Only  a  party  aggrieved  may 
institute  proceedings  to  compel  vew 
election  of  directors  of  a  corporation. 

See  In  re  Syr.  C.  S  N.  T.  R,  H. 
Co.  1 


WTien  evidence  of  party  as   to 


nature  of  transaction  incompetent 
under  §  829  of  the  Cods  of  Civil 
Procedure, 

See  Koehler  v.  Adler.  (Mem.)  657 

PARTNERSHIP. 

1.  By  an  agreement  between  co-part- 
ners  engaged  in  the  business  of 
banking,  each  of  whom  contribu- 
ted to  the  capital  of  the  firm,  it 
was  stipulated  that  each  partner 
should  be  allowed  six  tfnd  one-half 
per  cent  per  annum  on  the  average 
amount  of  his  deposits,  and  if 
either  should  overdraw  his  ac- 
count, he  should  pay  interest  on 
the  average  of  such  overdrafts  at 
the  rate  of  ten  per  cent  per  annum 
during  the  continuance  of  the  part- 
nership. F.,  one  of  the  partners, 
overdrew  his  account,  and  gave  to 
plaintiff,  as  trustee  for  the  firm,  his 
bond  and  mortgage  for  the  bal- 
ance against  him,  as  shown  by  the 
partnership  books,  interest  being 
charged  against  him  as  stipulated. 
The  co-partnership  was  dissolved 
by  the  death  of  F.  In  an  action  to 
foreclose  the  mortgage,  wherein 
the  defense  was  usury,  the  trial 
court  found  that  the  agreement  was 


not  a  device  to  evade  the  usury  law. 
Held,  that  the  overdrafts  were 
not  usurious  loans,  that  the  agree- 
ment was  in  effect  simply  that 
the  partner  withdrawing  funds 
should  make  a  contribution  to 
profits  equal  to  the  estimated  earn- 
ing power  •f  the  capital  withdrawn, 
and  BO  was  valid .  Payne  v.  I^'eer. 

43 

2.  When  the  partnership  was  formed 
there  were  certain  notes  outstand- 
ing indorsed  by  F.  and  which,  as 
between  him  and  the  makers, 
were  for  him  to  pay  ;  these  were 
taken  up  by  the  firm,  and  were  re- 
newed from  time  to  time,  the  in- 
terest being  charged  to  the  account 
of  F.  at  tue  stipulated  rate,  and 
the  advances  to  take  up  the  notes 
were  finally  also  charged.  JJeld, 
that  these  advances  were  over- 
drafts within  the  meaning  of  the 
partnership  agreement  and  were 
not  usurious.  Id. 


A  firm  not  estopped  hy  state- 


ments of  one  of  its  members  in  depo- 
sition, proving  as  his  ovm  a  dd>t  in 
hanhruptey^  once  owned  by  the  firm. 
See  Mdtzer  v.  Doll  365 


PATENTS  (FOR  LANDS). 

Certain  letters  patent  executed  by 
the  colonial  government  of  the 
Colony  of  New  York,  the  first  of 
which  bears  date  November  30, 
1666,  granted  to  the  freeholders 
of  the  town  of  H.,  I^ong  Island,  a 
tract  of  land  described  by  metes 
and  bounds,  together  with  all 
*•  havens,  harbors,  *  *  «  fish- 
ing," etc.,  within  the  specified 
limits.  The  north  boundary  is 
"  the  sound  running  betwixt  Long 
Island  and  the  maine."  Within  the 
east  and  west  bounds  of  the  patents 
lies  North  port  harbor,  a  land-locked 
harbor ;  EatonV  Neck,  and  Eaton's 
Neck  beach,  lying  between  it  and 
the  waters  of  the  sound.  Held, 
that  said  harbor  was  included  in 
the  grant,  and  the  same  having 
been  confirmed  by  act  of  the  colo- 
nial legislature  (Act  of  May,  1691 ; 
1  Bradford's  Laws  77).  the  title  of 
land  under  the  waters  of  the  bar- 
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bor  was  thereby  vested  in  the 
towQ,  together  with  the  exclusive 
right  to  oyster  fishing  therein. 
Hobins  V.  Ackerly.  98 


PLEADINOf 

An  official  bond  given  bj  B.,  upon 
his  appointment  as.  cashier  of  a 
bank,  was  conditioned  *'  that  lie 
shall  honestly  and  faithfully  dis- 
charge the  duties  of  such  cashier, 
rendering  at  all  times  bis  undivided 
care  and  services  to  said  bank,  and 
shall  obey  the  orders  and  directions 
of  the  president  and  directors  of 
said  bank  lawfully  given,  and  shall 
at  all  times  account  for  and  pay 
over  all  moneys  *  *  ♦  belong- 
ing to  said  bank,  and  shall  keep 
true  and  accurate  books/*  etc.  The 
complaint  in  an  action  upon  the 
bond,  after  averring  specifically 
non-performance  of  each  and  all 
of  the  conditions  alles^ed,  that  on 
the  contrary  thereof  o.  paid  out 
tbe  moneys  of  the  bank  fraudu- 
lently to  various  persons  without 
any  sufficient  vouchers  or  security 
therefor,  and  fraudulently  per- 
mitted various  persons  to  overdraw 
their  accounts  without  any  security, 
and  fraudulently  altered  and  falsi- 
fied the  accounts  and  books  of  the 
bank  so  as  to  conceal  such  fraud.s, 
and  has  refused  to  pay  over  to  the 
president  and  directors  large  sums 
of  money,  to  wit :  $100,000.  Ueld, 
that  these  allegations  were  a  suffi- 
cient compliance  with  the  provision 
of  the  Revised  Statutes  (2  R.  S. 
^78,  §  5),  providing  that  in  an 
action  for  the  breach  of  a  condition 
of  a  bond  other  than  for  tbe  pay- 
ment of  money,  the  "declaration 
shall  assign  the  specific  breaches 
for  which  the  action  is  brought ; " 
also  that  if  insufficient  no  reason 
was  thereby  furnished  for  a  dis- 
missal of  the  complaint,  as  defend- 
ant could  have  applied  by  motion 
to  have  them  made  more  definite 
and  certain,  or  for  a  bill  of  par- 
ticulars.   Bostwicky.  Van  Voorhis. 

853 


When  title  to  land  not  hrougM 

in  question  by  pleadings  in  fiction  for 
assault  and  battery  so  a$    to  entitle 


plaintiff  to  full  costs  when  Judgment  it 
less  (fian  $50. 
See  Langdon  v.  Ouy,     {Mem,)   660 


POLICE. 

1.  A  patrolman  is  an  officer  of  the 

?olice  force  of  the  city, of  New 
ork ,  and  the  salary  referred  to  in 
the  city  charter  of  1873  (^  43.  chap. 
335,  Laws  of  1873),  is^incidental 
to  the  office,  to  which,  by  reason 
of  his  title  to  the  office,  the  incum- 
bent acquires  a  rifht.  People^  ex 
rel.  By  an,  v.  French.  265 

2.  While,  therefore,  such  officer  may 
be  removed  for  cause  (§  41),  or  re- 
tired from  office  for  disability  in- 
curred in  the  performance  of  duty 
(§  42),  he  is  entitled  to  his  entire 
salary  as  long  as  he  possesses  the 
title  to  the  office.  Id. 

3.  The  authority  conferred  by  said 
charter  (§§  41,  50),  upon  the  board 
of  police,  to  provide  by  rules  and 
regulations  for  the  government  of 
the  police  department  and  the  dis- 
cipline of  the  subordinates  under 
its  control,  does  not  give  a  right 
to  pass  rules  or  regulations  mak- 
ing deductions  from  the  salary  of 
a  patrolman  while  detained  from 
duty  by  reason  of  sickness  >r  in- 
jury caused  by  the  discharge  of 
his  official  duty.  Id. 

4.  The  provision  above  mentioned , 
of  said  chkrter  (§  42),  authorizing 
the  retirement  of  a  patrolman,  was 
not  repealed  by  the  act  of  1878 
(Chap.  389,  Laws  of  1878),  cre- 
ating a  police  pension  fund.       Id, 

5.  A  continuous  practice  of  the  board 
to  make  such  deductions,  however 
general,  cannot  control  the  true 
construction  of  the  law,  or  impair 
the  right  plainly  given  thereby. 

Id. 

6.  It  seems  that  the  provision  of  the 
act  of  1858  in  relation  to  the  po- 
lice department  (^  8,  art.  1,  chap. 
228,  Laws  of  ia53),  providing  that 
policemen  '•  absent  from  duty  in 
consequence  of  disease,  or  injuries 
contracted  in  public  service,  shall 
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receive  full  pay,"  has  not  been  re- 
pealed. Id, 

7.  The  history  of  legislation  in  ref- 
erence to  the  police  force  of  said 
city  given  and  the  various  statutes 
collated.  Id. 


Provmo7is  of  charter  of  city 


of  Troy  in  reference  to  election  of  po- 
Uee  commienoTure  construed. 
See  People,  ex  rel.  v.  Crissey.     616 


PRACTICE. 

• 

1.  When  a  preference  is  claimed  on 
the  calendar  of  this  court,  under 
the  provision  of  the  Code  of  Civil 
Procedure  (§791,  subd.  7),  giving 
a  preference  in  **an  action  against 
a  corporation  ♦  *  *  Issuing 
bank  notes  or  any  kind  of  paper 
credits  to  circulate  as  money,"  and 
the  fact  thus  giving  a  right  to  a 
preference  does  not  appear  in  the 
pleadings  or  other  papers  on 
which  the  appeal  is  to  be  heard, 
the  party  desiring  the  preference 
'*  must  procure  an  order  therefor 
from  the  court  or  judge  thereof 
upon  notice  to  the  adverse  party  '* 
(§  793),  Rk  of  Attica  v.  Met.  if  at. 
BTk.  239 

2.  It  is  no  excuse  f6r  a  failure  to 
procure  the  order  that  there  was 
no  term  of  the  court  at  which  a 
motion  for  the  order  could  be 
made.  Such  a  motion  may  be 
made  on  notice  before  any  judge  of 
the  court,  at  his  residence  or  office, 
or  at  any  place  which  the  judge,  on 
application  of  the  moving  part 
maj  name. 


ty. 
Id, 


3.  Under  the  provision  of  the  act  of 
1870  (Chap.  78,  Laws  of  1870)  in 
reference  to  compensation  for  caus- 
ing death  by  negligence,  which 
provides  that  the  amount  of  dam- 
ages recovered  shall  draw  interest 
from  the  time  of  the  death  **  which 
Interest  shall  be  added  to  the  ver- 
dict," the  jury  have  nothing  to  do 
with  the  question  of  interest ;  that 
is  to  be  added  to  the  damages  in- 
serted in  the  entry  of  judgment  by 
the  clerk ;  and  this  although  the 
jury  in  making  up  damages 
awarded  in  fact  included  the  in- 


terest.    Manning  v.  Pt,  H.  Iron 
Ore  Go.  664 

4.  It  seems  that  the  remedy  of  the 
defendant  in  such  case,  if  any,  is 
to  move  to  set  aside  the  verdict. 

Id. 


See  Criminal  Trial. 
Pleading. 
Trial. 


PRESUMPTIONS. 

1.  In  an  action  upon  an  alleged  con- 
tract of  insurance  it  appeared  that 
F.,  a  general  agent  of  the  defend- 
ant, authorized  to  bind  the  com- 
pany by  his  contracts  in  the  first 
instance,  had  insured  a  building 
on  property  belonging  to  plaintift 
H.  W.  W. ,  for  several  years  to  the 
amount  of  $2,000,  the  policies 
being  each  for  one  year.  The  last 
policy  expired  July  1,  1876.  De- 
fendant, in  accordance  with  its 
usual  custom,  sent  to  F.,  in  June 
preceding,  a  paper  called  an  * '  ex- 
piration sheet,"  showing  the  poli- 
cies  expiring  in  July  ;  opposite  the 
policy  in  question  was  written  the 
word  "  drop . "  Thereupon  F. 
agreed  to  reinsure  the  building  for 
$1,000.  A  policy  was  written  by 
F.  who  directed  it  to  be  reported 
to  defendant  and  it  was  entered 
by  his  clerk  in  the  register  of  com- 
pleted contracts,  but  before  de- 
livery the  building  was  burned. 
F.  had  been  accustomed  to  give  the 
insured  credit  for  premiums  and 
to  hold  the  policies  until  called  for. 
Held,  that  the  circumstances  au- 
thorized an  inference  that  the 
parties  intended  the  new  policy  to 
be  for  the  same  time  and  at  the 
same  rate  of  premium  as  the  policy 
which  had  just  expired,  the  two 
differing  only  in  amount ;  that, 
therefore,  a  finding  that  the  minds 
of  the  parties  met  and  a  completed 
contract  of  insurance  was  entered 
into  was Justlfled.  Winne  v.  Jfia, 
F.  Ins,  Go,  185 


2.  The  presumption     of     marriage 
from    a  cohaoitation,    apparently' 
matrimonial,  is  one  of  the  Rtrone:- 
est  known  to  the  law,   eHpeciiiUy 
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in  cases  iuvolving  lefritimacj. 
Where  there  is  enough  to  create  a 
foundation  for  the  presumption,  it 
can  be  repelled  only  by  the  most 
cogent  and  satisfactory  evidence. 
Bynes  v.  McDermaU,  451 

3.  Where  a  will  executed  by  one 
having  full  testamentary  capa- 
city, and  duly  admitted  to  pro- 
bate, contained  a  legacy  to  the 
draughtsman,  an  attorney,  who,  nt 
tlie  time  of  the  execution  of  the 
will,  was,  and  for  a  long  time  pre- 
vious had  been,  the  ^counsel  of 
the  testator,  held,  that  this  alone 
did  not  raise  a  presumption,  in 
aid  of  one  seeking  to  overthrow 
the  will,  that  the  influence  of 
the  attorney  was  unduly  exer- 
cised, nor  did  it,  in  the  absence  of 
evidence,  warrant  a  presumption 
that  the  intention  of  the  testator 
was  improperly,  much  less  fraud  u- 
lently,  controlled  ;  that  it  was  for 
the  plaintifif,  therefore,  in  an  action 
brought  to  set  aside  the  will  to 
give  some  other  evidence  tending 
to  show  fraud  or  undue  influence. 
Past  V.  Mason.  539 

W?iere    aUestation    clause    to 

mil  is  in  due  form  presumption  is  in 
favor  of  due  execution, 

ike  In  rei  Pepoon.  255 


PRINCIPAL  AND  AGENT. 

1.  Where  a  registered  policy  life  in- 
surance company  which  has  en- 
tered into  a  contract  with  a  gen- 
eral agent  for  his  services  for  a 
specified  term  at  a  stipulated  sal- 
ary, before  any  breach  of  the  con- 
tract on  its  part,  is  restrained  from 
further  prosecuting  its  business  or 
exercising  its  corporate  franchises 
by  order  of  the  court,  and  a  re- 
ceiver of  its  assets  is  appointed  in 
proceedings  under  the  insurance 
law  (§  7.  chap.  902,  Laws  of  1869), 
the  agent  has  no  valid  claim  upon 
the  fund  in  the  hands  of  the  re- 
ceiver for  damages  for  alleged 
breach  of  the  contract,  because  of 
the  discontinuance  of  the  employ- 
ment; at  least,  in  the  absence  of 

>  evidence  that  it  was  some  fault  of 
the  company  which  induced  the 
superintendent  of    the   insurance 


department  to  make  the  certiflcate 
upon  which  the  attorney -general 
acted .  There  is,  in  such  case,  no 
breach  on  the  part  of  the  company 
as  performance  is  prevented,  and 
the  contract  dissolved  bv  the  a&- 
tion  of  the  State.  People  v.  Olcbe 
Mut.  L,  Ins.  Go.  174 

2.  The  difference  between  the  posi- 
tion  of  agents  and  that  of  policy- 
holders pointed  out.  Id, 

8.  Where  a  letter  of  instructions 
from  a  principal  to  his  agent  is 
'equivocal,  and  fairly  susceptible  of 
different  interpretations,  and  the 
Agent  in  fact  is  misled,  and  adopts 
and  follows  one  while  his  principal 
intended  another,,  the  latter  is 
bound  and  the  agent  exonerated. 
Winne  v.  Nia.  F.  Ins.  Co.         185 


4.  M.  &  Co . ,  who  were  brokers  and 
agents  for  H.,  having  authority 
from  her  to  pledge  certain  stocks 
belonging  to  her  for  a  loan  of  $35,- 
000,  made  a  contract  with  defend- 
ant for  the  loan,  giving  their  own 
note  therefor,  secured  by  pledge  of 
the  stock.  Defendant  knew  that 
the  loan  was  for  H.,  and  was  to 
be  used  to  pay  for  a  portion  of  the 
stocks,  and  ^  that  the  stocks  be- 
longed to  her.  In  an  action  for  an 
alleged  conversion  of  the  said 
stocks  defendant  claimed  the  right 
to  hold  the  same  as  security  for 
other  loans  made  by  it  to  M.  &  Co. 
Held  untenable ;  that  defendant 
had  no  right  to  assume  that  M.  & 
Co.  had  authority  to  make  other 
loans,  at  least,  in  the  absence  of 
any  statement  that  the  subsequent 
loans  were  made  for  the  benefit 
of  H.,  and  this  although  M.  &  Co. 
had  a  power  of  attorney  absolute 
on  Its  face.  Talmage  v.  Third 
Nat.  B'k.  531 

5.  Plaintiff  tendered,  before  suit  was 
brought,  the  $35,000  and  interest, 
and  on  this  being  refused  tendered 
$46,000.  Held,  that  this  was  not 
conclusive  as  an  admission  that 
defendant  had  a  lien  for  the  latter 
sum  ;  and  that  defendant  was  not 
entitled  to  a  deduction  of  that 
amount    from    the  value  of   the 
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Stocks,  but  only  of  the  amount  of 
its  lien.  Id, 

See  Broker. 
Factor. 

PRINCIPAL  AND  SURETY. 

1.  One  of  three  makers  of  a  joint  and 
several  promissory  note,  who  in 
fact  signed  it  as  surety,  upon  be- 
ing applied  to  for  payment,  re- 
quested the  payee  to  tell  the  prin- 
cipal  that  he  must  make  a  payment 
thereon  and  that  he  (the  surety) 
said  so.  The  payee  made  the  state- 
ment to  the  principal  as  requested, 
who  promised  to  and  did  subse- 
quently make  a  payment ;  this  he 
reported  to  the  surety,  who  in  re- 
sponse stated  tliat  it  was  all  right. 
In  an  action  upon  the  note  held 
that  these  facts  did  not  show  an 
authority  conferred  upon  the  prin- 
cipal to  make  a  payment  as  the 
agent  of  the  surety,  so  as  to  take 
the  case  as  to  the  latter  out  of  the 
statute  of  limitations;  also  that 
they  failed  to  establish  a  ratifica- 
tion of  the  payment.  lAUUfield  v. 
LUtlefield.  203 

2.  Where  the  contract  of  a  surety  is 
not  an  absolute  guaranty  of  pay- 
ment of  a  debt  of  his  principal,  but 
simply  an  undertaking  of  such  a 
nature  that  proceedings  must  be 
taken  against  the  debtor  before  the 
obligation  of  the  surety  to  pay 
arises,  the  law  implies  a  condition 
on  the  part  of  the  creditor  that 
due  diligence  shall  be  used  in  pro- 
ceeding against  the  principal ;  and 
to  establish  a  defense  based  on  a 
breach  of  this  condition,  it  is  not 
necessary  for  the  surety  to  show  a 
request  on  his  part  to  the  creditor 
to  proceed,  and  damage  resulting 
to  him  from  a  failure  to  comply. 
Toles  V.  Adee.  562 

3.  In  1867,  S.,  defendant's  testator, 
for  the  purpose  of  procuring  the 
discharge  of  A.  from  arrest,  under 
an  order  of  arrest  issued  in  an  ac- 
tion brought  against  him  by  plaint- 
iff, executed  an  undertaking  to  the 
effect  that  A.  would  at  all  times 
hold  himself  amenable  to  process 
issued  to  enforce  the  judgment.  In 
July,  1868,  plaintiff  obtained  judg- 
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ment.  A.  remained  within  the  ju- 
risdiction of  the  court  until  Decem- 
ber, 1868,  when  he  left  the  State; 
he  returned  in  February,  1869,  to 
his  former  home  and  remained 
about  a  month.  S.  died  in  1870. 
A.  returned  again  to  the  State  in 
June,  1871,  where  he  remained, 
openly  visiting  in  plaintiff's  neigh- 
borhood for  five  or  six  weeks. 
Plaintiff  did  not  enter  judgment 
until  April  21, 1874  ;  execution  was 
issued  thereon  against  the  property 
of  A.  on  April  23,  which  was  re- 
turned unsatisfied,  and  on  May  4, 
1874,  an  execution  against  the  per- 
son was  issued  and  returned  not 
found.  In  an  action  upon  the  un- 
dertaking defendant  j^ave  evidence 
to  the  effect  that  in  October,  1868, 
and  in  June,  1871,  notice  to  proceed 
was  given  to  plaintiffs  attorneys. 
The  court  submitted  to  the  jury 
the  question  as  to  whether  plaint- 
iff's delay  in  entering  judgment 
and  issuing  process  had  injured  or 
impaired  the  rights  of  the  surety, 
charging  in  substance,  that  if  no 
injury  had  resulted  therefrom, 
plaintiff  was  entitled  to  recover. 
Heid  error,  that  the  entry  of  judg- 
ment and  issuing  of  process  against 
the  testator's  principal  were  condi- 
tions precedent  to  the  liabilty  of 
the  suretv,  that  a  neglect  to  per- 
form such  conditions  with  due 
diligence  discharged  the  surety  ; 
and  that  the  facts  conclusively  es- 
tablished  laches.  Id. 

■ 

4.  Also  /leld,  that  conceding  it  to 
have  been  necessary  for  the  de- 
fense  to  prove  injury  to  the  surety 
by  the  delay,  such  impairment  and 
injury  were  conclusively  estab- 
lished, and  the  submission  of  the 
question  to  the  jury  was  error.  Id. 

5.  The  distinction  between  the  case 
of  a  surety  absolutely  liable,  and 
one  whose  liability  depends  upon 
the  performance  of  conditions  pre- 
cedent pointed  out.  Id. 

6.  Evidence  was  given  on  the  part 
of  the  plaintiff  that  in  August, 
1868,  S.  requested  plaintiff  not  to 
proceed  further  in  the  action.  Heldt 
that  assuming  this  to  have  been 
established,  the  request  could  not 
be  deemed  to  continue  after  the 

93 
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death  of  S.,  and  eyen  without  any 
request  upon  the  part  of  the  de- 
fendants,  his  executors,  if  plaint- 
iff desired  to  hold  the  estate  re- 
spK>nsible,  it  then  became  her  duty 
to  use  due  diligence,  which  she 
failed  to  do.  Id. 

Liability    of     sureties   upon 

bond  given  by  cashier  of  bank  upon 
his  appointment. 

See  Bostwick  v.  Van  Voorhis,  353 


PROPERTY. 

Negotiable  bonds  of  a  municipal 
corporation,  complete  in  form  and 
capable  of  becoming  effective  in- 
struments in  the  hands  of  a  bona 
fide  holder  are,  although  unissued, 
"  property"  within  the  meaning  of 
the  act  (Chap.  19,  Laws  of  1875), 
providing  for  the  punishment  of 
peculation  of  public  moneys  and 
property.    Bork  v.  People,  5 


PUBLIC  POLICY 

Plaintiff  having  commenced  an  action 
against  defendant,  her  hnsband, 
for  divorce  a  vinculo,  and  having 
examined  a  witness  conditionally, 
who  testified  to  the  acts  of  adultery 
charged,  in  consideration  of  his 
executing  to  her  father,  for  her 
henefit,  a  note  for  $1,000,  agreed  to 
and  did  discontinue  the  action 
without  costs.  In  an  action  upon 
the  note  ?ield,  that  it  was  given 
for  a  good  consideration  and  was 
valid  ;  that  the  transaction  could 
not  be  regarded  as  against  public 
policy.    Adams  v.  Aaams,        381 


QUESTIONS  OP  LAW  AND  FACT. 

Negligence^  uihen  question  of 

fact. 

See  Mann  v.  President^  etc.,  D.  d 
H.  G.  Co.  495 

RAILROAD  CORPORATIONS. 

1.  A  horse  railroad  constructed  un- 
der legislative  authority  on  the 
surface  of  the  street  of  a  city  is 
not  an  unlawful  interference  with 


the  rights  of  the  abutting  owner, 
but  is  a  street  use  consistent  with 
such  rights.  Mahady  v.  Bushwiek 
R.  R.  Go.  148 

2.  An  unreasonable  use  of  the  street, 
however,  by  the  railroad  company, 
such  as  using  a  switch  or  siding 
thereon  for  the  storing  and  deposit 
of  its  cars  to  the  injury  of  an  ad- 
joining owner,  gives  a  right  of  ac- 
tion to  the  latter  for  the  special  in- 
jury. Id. 

3.  Plaintiff's  complaint  alleged  in 
substance,  that  defendant  without 
lawful  authority  constructed  a  sid- 
ing upon  a  street  in  the  city  of  B. 
opposite  plaintiff's  premises ;  he 
claimed  special  damage  caused  by 
the  occupation  of  the  siding  as  a 
stand  for  its  cars,  cutting  off  access 
to  plaintiff's  lots,  etc,  and  an  in- 
junction was  asked  restraining  de- 
fendant from  the  use  of  the  siding 
for  its  cars.  The  court  impaneled 
a  jury  to  assess  the  damages,  re- 
serving the  question  of  law.  The 
jury  were  instructed  that  in  as- 
sessing the  damages  they  were  to 
assume  that  the  siding  was  con- 
structed without  lawful  right, 
and  to  take  into  consideration  the 
annoyance  plaintiff  and  his  family 
had  suffered.  This  was  duly  ex- 
cepted to  on  the  ground  that  the 
road  was  authorized  by  the  com- 
mon councilof  the  city.  The  court 
subsequently  directed  judgment 
for  the  damages  assessed  and  for 
an  injunction  restraining  the  use  of 
the  siding  as  a  stand  for  cars, 
having  decided  against  the  plaint- 
iff on  the  issue  as  to  the  lawfulness 
of  the  siding,  and  basing  its  decis- 
ion on  the  ground  of  unreasonable 
use.  Held,  that  the  charge  was 
erroneous,  as  plaintiff  was  only  en- 
titled to  tlie  special  damages  caused 
by  the  improper  use  of  the  siding  ; 
and  that  defendant  was  entitled  to 
a  new  trial.  Id, 

4.  S.,  plaintiff *s  intestate,  was  fire- 
man upon  an  engine  drawing  a 
train,  *'  No.  887,"  going  west,  on  a 
hranch  of  defendant's  road,  the 
business  of  which  was  prosecuted 
over  a  single  track.  The  train  was 
known  as  a  **  wild  cat "  train ;  i.  e,, 
one  running  irregularly,   without 
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reference  to  schedule  or  the  regu- 
lar trains,  and  moving  bj  special 
orders.    A  regalar  train , '  *■  No.  50/' 
was  due  at  Cayuga,    going  east, 
according  to  schedule ,  at  4:40  f.  m., 
and  would  leave  at  4:45.    Train 
"  837  "  was  then  at  Auburn,  and  at 
4:46  the  superintendent  of  the  road 
telegraphed  from  Rochester  to  its 
conductor  and  engineer  :   "  Wild 
cat  to  Cayuga  reganlless  of  No.  50; 
12,"  the  numerals  at  the  end  mean- 
ing   "answer    how  understood." 
The  rule  of  defendant  in  regard  to 
the  movement  of  trains  by  tele- 
graph required  the  order  to  be  first 
copied  by  the  operator  at  Auburn 
in  an  order  book  and  repeated  back 
to  the  dispatcher,  and  after  receiv- 
ing back  a  message  "  O.   K. "  said 
operator  was  required  to  copy  on  a 
blank  for  the  conductor  and  en- 
gineer,  who,  after   comparing   it 
with  the  book  and  seeing  it  was 
correct,  were  required  to  sign  their 
names  in  the  book  prefixed  by  "  13," 
meaning,  '*  We  understand,"  which 
numeral  with  the  signatures  the 
operator  was  required  to  transmit 
to  the  dispatcher,  who,  thereupon, 
was  to  repeat  the  order.    All  of 
this  wu  done,  and  train"  837,"  ac- 
cording to  such  order,  left  Auburn. 
No  communication  was  sent  by  the 
superintendent  to  the    conductor 
or  engineer  of  train  '*60"  in  re- 
gard to  the  movements  of  train 
"337,"  but  at  4:10  he  telegraphed 
to  K.,  the  operator  at  Cayuga,  to 
hold  *'  No.  50  *'  for  orders  which  he 
received  and  repeated  back.  K.  said 
to  the   conductor  of  "  50 :"  "  Hold 
No.  50  for  61,"  without  exhibiting 
or  delivering  any  message ,  and  no 
rule  or  order  of  defendant  required 
him  to  do  so.     There  was  a  rule 
that  '*  whenever  any  agent  or  op- 
erator receives  an  order  to  hold  any 
train    *    *    he  must  carry  out  the 
order  strictly.'  *'61"  was  a  train 
going  west  ahead  of  '*887;"  it 
came  in  soon    after,    whereupon 
"50"  started  out,  and  collided  with 
*'  837,"  and  S.  was  injured.     In  an 
action  to  recover  damages  the  court 
submitted  to  the  jury  the  question 
whether  "  the  deiendant  had  omit- 
ted the  doing  of  any  thing  which 
it  ought  reasonably  to  have  done 
to  prevent  the  casualty."    Held  no 
error ;  that  having  ordered  "  387  " 


to  travel  on  the  time  of  "  50, "  de- 
fendant  was  bound  to  exercise 
every  reasonable  precaution  that 
the  latter  should  not  leave  Cayuga 
before  the  arrival  of  the  former  ; 
and  that  its  failure  to  communi- 
cate direct  with  tlie  conductor  and 
engineer  of  "  50 "  presented  a 
question  for  the  jury.  Sheehan  v. 
N,  r.  a,  etc.  333 

5.  In  an  action  to  recover  damages 
for  alleged  negligence  causing  the 
death  of  W.,  plaintiff's  intestate, 
who  was  killed  at  a  crossing  on 
the  defendant's  road,  in  the  city  of 
S.,  it  appeared  that  the  deceased 
was^  a  bright,  active  boy,  seven 
vears  of  age,  considered  competent 
by  his  parents  to  go  to  School  and 
on  errands  alone.  He*  was  in  the 
habit  of  crossing  the  railroad  tracks 
at  the  place  where  the  accident 
happened ;  he  had  been  stopped 
while  attemptinfi^  to  cross  by  the 
flagmen  stationed  at  that  point,  and 
had  been  before  cautioned  by  them 
against  attempting  to  cross  in  front 
of  an  approaching  train.  Shortly 
before  the  accident  the  deceased 
was  standing  near  the  flagman's 
shanty  with  a  companion,  on  the 
street  fifty-one  feet  from  where  he 
was  struck ;  the  approaching  train 
was  in  plain  sight  from  the  place 
where  he  stood  for  a  distance  of 
about  five  hundred  feet  from  the 
crossing.  The  flagmen  (two  in 
number)  had  left  the  shanty  and 
approached  the  track,  in  the  per- 
formance of  their  duty.  The  boys 
both  started  on  a  run  to  cross  in 
front  of  the  train ;  the  flagmen 
shouted  to  them  to  stop  and  waved 
their  flags;  one  of  the  flagmen  who 
stood  on  the  sidewalk  ten  or  fifteen 
feet  distant  from  the  track  on 
which  the  train  was  approaching, 
endeavored  to  intercept  the  de- 
ceased, but  he  eluded  him  and 
reached  the  track,  where  he  slipped 
and  fell  and  was  killed.  Neld 
(Danforth,  J.,  dissenting),  that  a 
motion  for  nonsuit  on  the  ground 
of  contributory  negligence  was  im- 
properly denied.  WendeU  v.  N.  T. 
a,  etc,  420 

6.  M.,  plaintiff's  intestate,  who  was 
an  engineer  in  defendant's  employ, 
was  killed  by  the  collision  of  the 
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train  he  was  ranning  with  freight 
cars  Btandine  oa  the  track  of  de- 
fendant's road  at  O.  The  accident 
occurred  on  a  dark  and  foggy  night. 
A  freight  train  was  being  made  np 
.  at  O.  and  the  main  track  and  switch 
were  both  occupied.  The  usual 
signal  to  stop  a  train  was  the 
swinging  of  a  red  lantern.  In  ad- 
dition, the  rules  of  the  company 
required  its  flagman  on  foggy 
nights  to  use  torpedoes  which  were 
pronded  for  that  purpose.  There 
were  three  brakemen  npon  the 
freight  train,  two  of  them  regular 
brakemen,  and  one,  T.,  an  extra 
man ;  it  was  defendant's  custom  to 
keep  extra  men  at  0.  to  supply  the 
place  of  regular  brakemen,  sick 
or  absent.  T.,  about  a  week 
before  the  Accident^  applied  to  de- 
fendant's general  train  dispatcher 
for  a  position  as  brakeman  and 
was  advised  that  he  miffht  get  a 
job  at  O.,  to  which  place  ne  went 
and  reported  to  the  yard-master, 
and  he  had  prior  to  the  accident 
made  two  or  three  trips  as  brake- 
man.  He  was  selected  by  the  con- 
ductor of  the  freight  train  to  take 
the  place  of  a  regular  brakeman. 
The  yard-master  requested  the  con- 
ductor to  send  out  a  flagman  to 
flag  the  expected  train.  One  of 
the  regular  brakemen  started  to  do 
this,  out  the  conductor  directed 
him  to  remain  and  sent  T.  The 
latter  did  not  take  or  use  a  torpedo, 
and  had  not  been  informed  of,  and 
did  not  know  of  the  rule  requiring 
such  use ;  he  bad  never  flagged  a 
train  in  the  night  except  the  second 
night  before,  on  which  occasion  the 
conductor  found  fault  with,  and 
discharged  him  for  not  obeying 
orders.  T.  failed  to  properly  signal 
the  approaching  train,  and  this 
omission  occasioned  the  accident. 
Held,  that  the  evidence  justified 
the  submission  to  the  jury  of  the 
question  as  to  the  negligent  per- 
formance, by  defendant,  of  the 
duty  it  owed  to  its  servants,  to  use 
due  care  in  the  selection  of  com- 
petent co-servants.  Mann  r.  Prest., 
etc.,D.  dk  H,  a  Co,  495 

7.  Where  a  railroad  corporation,  by 
proceedings  under  the  General 
Railroad  Act  (§  17,  chap.  282, 
Laws  of  1854),   acquired  title  to 


lands  belonging  to  a  town  for  de- 
pot purposes,   in   which  proceed- 
ings the  town  appeared  and  con- 
tested, putting  in  issue  the  neces- 
sity of  the  takinff  of  all  the  lands 
sought  to  be  condemned,  held^  that 
it  was  not  open  for  the  officials  of 
the  town  to  question,  collaterally, 
the  propriety  of  the  condemnation, 
and  they  could  not,  without  special 
legislative  authority,  appropriate  a 
portion  of  the  land  so  taken  for  a 

Sublic  highway.  P,  P.  dbC  I.  R. 
I.  Co.  V.  WiUiamson,  552 

8.  In  an  action  b^  railroad  corpo- 
ration to  restram  the  highway 
commissioners  of  the  town  from 
opening  a  highway  over  the  lands 
so  acquired  it  appeared  that  plaint- 
iff's railroad  was  constructed  sim- 
ply as  an  excursion  road,  for  the 
conveyance  of  passengers  to  the 
sea  beach.  The  land  acquired 
consisted  of  several  acres  lying  at 
the  terminus  of  the  railroad,  on 
the  sea  shore.  The  corporation 
erected  thereon  a  depot,  waiting- 
room,  car-houses,  restaurant,  track 
yard  and  other  structures  used  in 
the  actual  operation  of  the  road, 
leaving  a  space  between  the  depot 
building  and  the  beach  of  about 
seven  hundred  feet  in  length, 
across  which  the  highway  was 
sought  to  be  laid  out;  this  was 
occupied  by  railroad  tracks  run- 
ning  to  high-water  mark,  plank 
walks  for  passengers,  and  by  vari- 
ous structures  for  their  accommo- 
dation, convenience  and  pleasure. 
During  the  summer  season  plaintiff 
conveys,  daily,  from  ten  to  fifteen 
thousand  people  each  way  over  its 
road,  and  runs  about  one  hundred 
and  twenty  passenger  trains  per 
day.  It  also  appeared  that  the 
strip  of  land  was,  at  times,  insuffi- 
cient for  the  use  of  passengers, 
and  was  so  crowded  witli  people 
that  it  was  difficult  to  walk  across 
it ;  that  the  proposed  highway 
would  deprive  the  plaintiff  of  a 
large  part  of  this  area,  and  would 
expose  its  passengers,  a  large  por- 
tion of  wnom  were  women  and 
children,  to  danger  from  passing 
vehicles.  Held,  that  a  finding  that 
the  laying  out  of  the  highway 
would  not  interfere  with  the  prop- 
erty occupied  by  the  company  for 
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railroad  parpoees,  or  cause  damage 
to  its  basiness,  was  not  jastified  ; 
that  tlie  erection  on  the  land  of 
decorations  and  structares  for 
amusement,  although  they  might 
be  deemed  superfluous,  was  not 
an  abandonment  by  the  company 
of  the  uses  for  which  it  acquired 
the  premises.  Id. 

9.  E  «e«m«thatif  the  purposes  for 
which  the  structures  upon  the  land 
were  used  were  so  foreign  to  the 
purpose  for  which  it  was  acquired, 
or  so  reprehensible  as  to  produce 
a  forfeiture  of  the  rights  of  the 
company,  it  did  not  He  with  the 
highway  commissioners  to  enforce 
it.  Id, 

10.  The  authority  given  by  the 
General  Railroad    Act  (§  1,  chap. 

*  62,  Laws  of  1853)  to  construct 
highways  across  railroad  tracks 
does  not  extend  to  lands  taken  for 
depot  purposes.  Id. 

11.  It  seema  that  where  a  railroad 
corporation  suffers  default  in  the 
payment  of  its  bonds  secured  by 
mortgage  on  its  road  and  fran- 
chises, and  in  consequence  the 
mortgage  is  foreclosed,  and  prop- 
erty  sold,  the  sale  cannot  be  at- 
tacked on  the  ground  that  the  di- 
rectors of  the  corporation  were 
actuated  by  corrupt  motives  in 
Buifering  the  default,  and  that  this 
was  known  to  the  trustee,  in  the 
absence  ot  any  claim  of  collusion 
between  him  and  the  directors. 
Harpending  v.  MwMon,  650 

12.  It  eeemSy  also,  that  a  director  of  a 
railroad  corporation  may  properly 
own  its  bonds  secured  by  mort- 
gage executed  by  it,  and  may 
enforce  payment  in  case  of  default 
by  foreclosure.  Id, 

18.  It  Herat,  also,  that  where  a  di- 
rector so  owning  bonds  of  the  com- 
pany  becomes  the  purchaser  on 
foreclosure,  an  action  cannot  be 
maintained  to  impress  a  trust 
upon  the  property  for  the  benefit 
01  stockholders,  because  of  fraudu- 
lent conduct  on  the  part  of  the  di- 
rector in  procuring  the  default 
which  caused  the  foreclosure,  at 
least  without  paying  or  off'ering  to 


pay  to  him  the  amount  of  the 
bonds .  The  equity  of  the  stock, 
holders,  if  any,  is  only  in  the  sur- 
plus aftei  payment  of  the  bonded 
debt,  and  the  action  would  be  in 
effect  a  bill  to  redeem.  Id, 

RATIFICATION. 

6ne  of  three  makers  of  a  joint  and 
several  promissory  note,  who  in 
fact  signed  it  as  surety,  upon  be- 
ing applied  to  for  payment,  re- 
quested the  payee  to  tell  the 
principal  that  he  must  make  a 
payment  thereon  and  that  he  (the 
surety)  said  so.  The  pa^ee  made 
the  statement  to  the  principal  as 
requested,  who  promised  to  and 
did  subsequently  make  a  payment ; 
this  he  reported  to  the  surety,  who 
in  response  stated  that  it  was  all 
right.  In  an  action  upon  the  note 
A492<2  that  these  facts  failed  to  estab- 
lish a  ratification  of  the  payment 
by  the  surety,  so  as  to  take  the 
case  as  to  him  out  of  the  statute 
of  limitations.  LUtlefldd  v.  LiUU- 
flM,  208 

RECEIVER. 

A  receiver  of  a  corporation  organized 
under  the  General  Manufacturing 
Act  is  not  vested  with  the  right  of 
action  given  by  that  act  (§  10,  chap. 
40,  Laws  of  1848)  to  creditors  of 
the  corporation  afijainst  the  stock- 
holders thereof.  The  liability  of 
the  stockholder  does  not  exist  in 
favor  of  the  corporation  itself  or 
for  the  benefit  of  all  its  creditors, 
but  only  in  favor  of  such  creditors 
as  are  withih  the  prescribed  con- 
ditions, and  is  to  be  enforced  by 
these  in  their  own  right  and  for 
their  own  especial  benefit.  Farns- 
worthy.  Wood,  808 


RECOVERY  OF  POSSESSION  OF 
PERSONAL  PROPERTY. 

See  Claim  and  Dblivbkt  of  Pbb- 
soKAL  Property. 


RELEASE. 

A  purchase  by  and  conveyance  to  a 
mortgagee  of  an  undivided  part  of 
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the  mortgaged  premises,  where  it 
does  not  appear  that  there  was  a 
payment  or  merger  of  the  mort- 
gage, or  any  portion  thereof, 
operates  as  a  release  of  the  portion 
conveyed  from  the  lien  of  the 
mortgage,  leaving  it  to  rest  solely 
.upon  the  portion  anconveyed. 
Smith  V.  JRcberts,  470 


REPLEVIN. 
See  Claim  and  Deliysry  of  Per- 

SONAIj  P?10PBRTY. 


SAVINGS  BANKS. 

n.,  plaintiff's  intestate,  in  1850  de- 
posited  a  sum  of  money  in  a  sav- 
ings bank,  which  was  credited  to 
an  account  then  opened  with  her, 
in  trust  for  S.  J.  U.,  her  daughter. 
The  bank  issued  a  pass-book,  in 
which  the  account  was  entered,  as 
with  her,  in  trust  for  her  said 
daughter.  This  deposit  was  sub- 
.  sequently  drawn  out.  In  1874,  U., 
having  sold  a  house  and  lot,  depos- 
ited $2,000  to  the  credit  of  said  ac- 
count, which  was  entered  in  said 
pass-book.  She  also,  at  the  same 
time,  deposited  $25  to  the  credit  of 
an  account,  with  her  in  trust,  for 
a  grand-daughter,  receiving  an- 
other pass-book  therefor,  and  on 
the  same  day  she  deposited  the 
balance  of  the  purchase-money  re- 
ceived to  her  own  credit,  in  another 
savings  bank.  U.  retained  the 
pass-book  until  her  death.  In  an 
action  to  determine  the  title  to  the 
deposit,  held,  that  the  transaction 
disclosed  an  intention  to  create  a 
trust  for  the  benefit  of  the  daugh- 
ter ;  and  that  the  latter  was  enti- 
tled to  the  fund.     Willis  v.  Smyth, 

297. 

SET-OFF. 

1.  H.,who  was  the  consignee  and 
agent  of  a  manufacturing  corpora- 
tion for  the  sale  of  its  manufac- 
tures, under  an  agreement  by 
which  he  was  to  make  advances  to 
the  company  on  goods  consigned, 
and  reimburse  himself  out  of  the 
proceeds  of  sales,  sold  certain  of 
the  goods  to  defendant  in  his  own 


name,  upon  which  he  had  made 
advances  to  more  than  their  value. 
In  an  action  to  recover  the  pur- 
chase-price,  defendants  sought  to 
set  off  an  account  against  the  com- 
pany, which  had  beo^me  insolvent, 
for  goods  sold  by  them  to  it.  Held^ 
that  defendants  were  not  entitled 
to  the  set-off.     Young  v.  Thurber. 

ass 

2.  After  defendants  had  sold  to  the 
corporation  a  portion  of  the  goods 
for  which  the  set-off  was  claimed 
they  requested  H.  to  consent  that 
the  purchases  of  the  company  be 
charged  to  his  account ;  this  he 
refused,  but  stated  that  when  de- 
fendants' account  should  fall  due. 
he  would  accept  the  company's 
draft  for  the  amount.  Held,  that 
this  ^could  not  be  construed  as  an 
agreement  to  allow  the  set-off; 
that  it  was  simply  a  voluntary 
promise  to  accept,  and  if  enforcea- 
ble on  the  ground  that  goods  were 
delivered  on  the  faith  of  it,  could 
be  enforced  only  according  to  its 
terms,  and  as  defendants  never  ob- 
tained or  attempted,  to  obtain  such 
a  draft,  defendants  had  acquired 
no  rights  under  it.  Id. 


SLANDER. 

1.  The  complaint  herein  charged  the 
speaking  of  alleged  slanderous 
words,  which  were  substantially 
that  plaintiff  was  offering  for  sale 
to  a  cheese  factory,  the  milk  of 
his  dairy  which  was  poisonous  and 
impure,  by  reason  of  his  suffering 
a  horse  having  a  sore  upon  its 
neck,  discharging  filthy  and  im- 
pure matter,  to  run  in  the  pasture 
with  his  cows,  and  drink  from  the 
same  water  and  share  the  same 
food.  Defendant  claimed  upon 
the  trial  upon  the  testimony  of 
experts  called  by  him,  that  the 
necessary  consequence  of  the 
fact^  stated  was  to  render  the 
milk  impure  and  poisonous.  Held, 
that  assuming  this  to  be  1;^ue,  the 
words  charged  a  misdemeanor 
(g§  1,  2,  chap.  544.  Laws  of  1864), 
and  were  actionable  per  $e.  Brooks 
V,  Earison,  88 

2.  It  appeared  that  three  different 


INDEX. 


743 


cheese  factories  refused  plaintiff's 
milk,  assifniDg  as  a  reason  the 
charge  made  bj  defendant.  Held^ 
that  assuming  the  words  were  not 
actionable  per  m,  there  was  suffi- 
cient evidence  of  special  damage 
to  authorize  the  submission  of  the 
question  to  the  jury.  Id, 

3.  The  court  charged  in  substance 
that  if  the  jury  found  the  alleged 
wrong  to  have  been  malicious  and 
intentional,  they  could  give  exem- 
plary damages,  in  determining 
.which  they  might  consider  the  in- 
jury to  plaintifTs  feelings  and 
have  respect  to  the  force  of  ex- 
ample.   Meld  no  error.  Id. 


STATUTES. 

1.  The  rule  that  a  general  statute 
does  not  repeal  a  former  statute 
upon  the  same  subject,  but  limited 
in  its  application  to  a  particular 
locality,  unless  the  two  statutes  are 
inconsistent  and  cannot .  both 
stand,  or  unless  the  intent  to  re- 
peal is  manifested  in  the  general 
act,  applies,  although  the  more 
general  statute  does  not  embrace 
the  whole  territory  of  the  State. 
McKenna  v.  Bdmundetone,        231 

2.  In  construing  a  statute  its  title  is 
a  legitimate  subject  of  considera- 
tion in  determining  the  legislative 
intent.  People,  ex  rel.  W.  F.  Ins. 
Go.f  V.  Da/oenport.  574 

8.  When  the  langoage  of  a  statute, 
if  applied  in  its  literal  sense,  will 
lead  to  an  absurdity  or  manifest 
injustice,  it  is  the  duty  of  the 
court  to  limit  and  restrict  its  opera- 
tion. Id. 

4  Exemption  from  taxation  is  not 
favored  by  the  courts,  and  unless 
the  language  of  a  statute  is  so 
clear  and  nnambtguous  that  the 
intention  of  the  legislature  to 
create  the  exemption  indisput- 
ably appears,  such  a  construction 
will  not  be  given  to  it.  Id, 

5.  The  authorities  upon  this  subject 
collated.  Id, 

6.  While,  when  in  an  amendatory 


statute  there  appears  a  radical 
change  in  the  phraseology,  it  is 
generally  to  be  regarded  as  a 
legislative  construction  that  the 
law  BO  amended  did  not,  as 
originally  framed,  embrace  the 
amended  provisions  ;  the  time  and 
the  circumstances  under  which  the 
amendment  was  enacted  are  to  oe 
regarded  in  considering  its  effect. 
If  the  amendment  follows  soon 
after  the  orie^inal  act  and  after 
controversies  have  arisen  as  to  its 
construction  because  of  the  use  of 
doubtful  phraseology  therein,  the 
amendatory  act  may  be  construed 
as  in  effect  declaratory  of  the  ob- 
ject and  intent  of  the  prior  legisla- 
tion. Id. 

7.  A  declaratory  act,  although  it 
has  no  conclusive  force  in  the  con- 
struction of  the  prior  statute,  yet 
is  entitled  to  consideration  and 
weight.  Id. 
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STATUTE  OF  LIMITATIONS. 
i6<M  Limitation  of  Actions. 

STOCK. 

1.  Where  a  dividend  upon  its  stock 
is  declared  by  a  corporation  it  be- 
longs to  the  holders  of  the  stock 
at  the  time  of  the  declaration,  with- 
out regard  to  the  spurce  from 
which,  or  the  time  during  which, 
the  funds  divided  were  acquired 
b^  the  corporation.  Jarmain  v. 
L.  8.  dhM,  8,R,  Co,  488 


3.  In  1857  theM.  S.  &  N.  I.  R.  R.  Co.. 
to  whose  rights  and  obligations  de- 
fendant succeeded,  issued  certain 
preferred  and    guaranteed    stock, 
the  same  being  entitled  to  annual 
dividends  of  ten  per  cent,  payable 
out  of  the  net  earnings  of  the  com- 
pany, and  also  to  share  pro  rata 
with  the   common   stock  in   anj 
surplus.     No  dividends  were  paid 
upon  said  stock  until  1863.    Sub. 
sequently  dividends  were  regularly 
declared   and  paid  thereon  at  the 
rate  specified,  and  dividends  were 
declared  and  paid  upon  the  com- 
mon stock.     The  arrears  of  divi- 
dends  on  the  preferred  stock  were 
not  paid,  and  no  dividend  has  been 
declared  or  funds  set  apart  by  de. 
fendant  to  pay  the  same.     In  1870 
forty  shares  of  said  preferred  stock 
were  purchased  by  and  transferred 
to  plaintiff,  and  defendant  issued 
to  him  a  certificate  therefor.     In 
an  action  to   compel  defendant  to 
declare  and   pay  the  dividends  in 
arrears,   /i«M,*that   the  guaranty 
related  to  and  was  an  incident  of 
the  stock  and  passed   with  it  upon 
assignment  thereof ;  that  although 
the  guaranteed  dividends  became 
due  in  1864,  and  payment  thereof 
could  have  been  enforced  by  the 
holder  of  the  stock .  yet  as  no  part 
of  the  net  earnings  were  set  apart 
to  pay  the  same,  but,  on  the  con- 
trary, were  otherwise  appropriated, 
the  dividends  remained  payable  to 
the  holder,  and  an  assignment  of 
the  stock  carried   with  it  the  right 
to  receive  and  recover  said  divi- 
dends ;  and  that,  therefore,  plaint- 
iff was  entitled  to  maintain  the 
action.  Id. 


STOCKBROKER. 


See  Bbokjer. 


STOCKHOLDERS. 

A  receiver  of  a  corporation  organised 
under  the  General  Manufalcturing 
Act  is  not  vested  with  the  right  of 
action  given  by  that  act  (g  10,  chap. 
40,  Laws  of  1848)  to  creditors  of 
the  corporation  against  the  stock- 
holders thereof.  The  liability  of 
the  stockholders  does  not  exist  in 
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favor  of  the  corporation  itself  or 
for  the  benefit  of  all  its  creditors, 
but  onlj  Id  favor  of  sach  creditors 
-  as  are  within  the  prescribed  coq- 
ditions,  and  is  to  be  enforced  by 
these  in  their  own  riffht  and  for 
their  own  especial  benents.  FarM- 
ioorthv.  Wood,  308 

In  action  againttt  stockholders 

of  a  manufacturing  corporation  to  en- 
force liability  to  creditor  the  coumy 
treaeurer  was  directed  to  docket  judg- 
ment against  drfendantsfor  maximum 
liability^  and.  to  collect  by  execution 
enough  to  pay  claims  of  creditors  with 
costs,  and  out  of  proceeds  to  retain  his 
lawful  commissions.  Held,  that  said 
commissions  were  not  taxable  as  an 
item  of  plaintijps  disbursements. 

See  Veeder  v.  Judson.  374. 


STREETS. 
See  Highways. 


SUMMONS.      . 

Voluntary  general  appearance 

equivalent  to  personal  service  of  sum- 
mons w  ithin  provision  of  Code  of  OivU 
Procedure^  {%638\reauiring  summons 
to  be  served  within  thirty  days  after 
granting  an  attachment. 

See  Catlin  v.  EickeUs,  668 


SUNDAYS. 

Allowance  for  taking  care  of 

armories  on  Sunday  proper,  under 
Military  Code, 

See  People,  ex  rel,  v.  Supervisors. 

672 


SUPERVISORS  (BOARD  OF). 

1.  Under  the  provisions  of  the  Mili- 
tary Code  ($5§  124.  125,  chap.  80. 
Laws  of  1870.  as  amended  by  chap. 
228.  Laws  of  1875)  authorizing  the 
commanding  officer  of  each  regi- 
ment,  etc..  to  appoint  a  person  to 
take  charge  of  the  armory,  whose 
compensation,  within  the  pre- 
scribed limits  as  certlOed  by 
the  commanding  officer,  shall  be  a 
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county  charge,  the  board  of  super- 
visors of  the  county  has  no  juris- 
diction to  audit  or  review  the 
amount  of  compensation  so  certi- 
fied, the  board  has  no  other  duty 
in  reference  thereto,  except  to 
cause  the  amount  to  be  levied,  col- 
lected and  paid  like  other  county 
charges.  People,  ex  rel.  Archam- 
bauU,  V.  B'd  Sup'rs,  672 

2.  An  allowance  for  Sundays  neces- 
sarily employed  in  carina  for  the 
armory  is  not  prohibited  or  con- 
demned bv  any  statute,  and  the  su- 
pervisors nave  no  authority  to  de- 
duct such  an  allowance.  Id, 


SURROGATE'S  COURT. 

1.  Under  the  Code  of  Civil  Proced- 
ure where  an  execution  can  be  is- 
sued against  the  property  of  one 
who  is  ordered  by  a  decree  of  a 
surrogate  to  pay  money  to  a  party, 
execution  must  be  issued  and  re- 
turned unsatisfied  in  whole  or  in 
part  before  proceedings  for  con- 
tempt can  be  instituted  as  pro- 
vided for  in  said  Code,  §§  2554, 
2555.    In  re  IHssosway,  235 

2.  Proceedings  were  instituted  in 
May,  1881,  to  punish  certain  per- 
sons for  alleged  contempts  in  not 
complying  with  a  decree  of  a  sur- 
rogate requesting  them  to  pay  a 
sum  of  money.  No  execution  had 
been  issued  upon  the  decree.  Held 
that  the  proceeding  to  punish  for 
contempt  was  not  a  continuance  of 
the  original  proceedings  in  which 
the  decree  was  made,  but  was  a 
special  proceeding;  and  so  said 
provisions  of  the  Code  are  made 
applicable  to  it  (§  8347,  subd.  11). 

Id. 

3.  H.  died  leaving  a  will  and  three 
codicils ;  these  were  presented  for 
probate,  which  was  contested.  On 
stipulation  of  the  parties  an  order 
was  entered  to  the  effect  that  the 
personal  assets  of  the  estate  be 
paid  into  court  to  abide  the  result 
of  the  litigation,  and  the  surrogate 
thereupon  took  possession  thereof. 
That  officer  admitted  the  will  to 
probate,  but  denied  probate  of  the 

>     codicils.     The    executors   named 
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therein,  who  had  joined  in  the 
stipulation,  appealed  to  the  Su- 
preme  Coart,  where  the  decree  of 
the  surrogate  was  reversed  as  to 
the  first  oodicil  and  affirmed  as  to 
the  others.  After  the  death  of  the 
surrogate,  and  on  application  of 
said  executors  to  his  successor,  the 
decree  was  declared  null  and  void, 
on  the  ground  that  the  surrogate 
was  interested.  Held  error ;  that 
the  interest  was  not  a  disqualify- 
ing one :  and  that  the  parties  by 
whose  consent  the  trust  was  re- 
posed could  not  be  heard  to  com> 
plain  ;  also,  that  as  by  law  the 
funds  OQ  hand  at  the  death  of  the 
said  surrogate  pass  into  the  cus- 
tody of  his  successor,  the  latter 
could  not  exercise  jurisdiction  to 
vacate  the  decree  for  a  cause 
which  existed  equally  as  to  him- 
self.   In  re  Will  of  Saneock,     284 

4 .  As  incident  to  the  duty  imposed 
upon  surrogates  by  the  CcSXe  of 
Civil  Procedure  (§§  2473,  2481. 
2748),  to  settle  the  accounts  of  exec* 
utors  and  to  decree  distribution 
of  the  estate  remaining  in  their 
hands  ''  to  the  persons  entitled,  ac- 
cording to  their  respective  rights,'' 
a  surrogate  has  jurisdiction  to  con- 
strue a  will,  so  far  as  is  necessary, 
to  determine  to  whom  l^;acies 
shall  be  paid.  In  re  mU  of 
Verpldnck,  439 

5.  Among  other  assets  left  by  a  tes- 
tator, which,  by  the  will,  his  exec- 
utors were  directed  to  convert 
into  money,  was  an  interest  in  cer- 
tain real  estate  which  was  incum- 
bered by  mortgages.  The  execu- 
tors failed  to  sell  ;  they  paid  off 
the  incumbrances  and  expended 
further  sums  of  money  for  taxes, 
and  in  the  care  and  preservation  of 
the  property.  A  large  proportion 
of  said  expenditures  were  after 
the  expiration  of  the  eighteen 
months.  In  the  executors'  ac- 
counts the  items  of  payment  upon 
the  mortgages  were  entered  as 
debts  allowed  and  paid  in  a  state- 
ment of  •'  moneys  paid,  ♦  *  ♦  to 
the  creditors  of  the  deceased." 
Certain  contestants,  among  whom 
were  infants,  who  appeared  by 
special  guardian,  filed  specific  ob- 
jections to  the  accounts.    No  ob- 


jection was  stated  to  the  payment 
of  the  mortgages.  The  accounts 
were  sent,  to  an  auditor ;  after  the 
close  of  the  evidence  before  him, 
the  adult  contestants  stated  that 
they  would  not  press  any  objec- 
tions to  the  accounts,  in  respect  to 
said  property.  The  guardian  for 
the  infant  contestants  filed  no  ex- 
ceptions to  the  auditor's  report, 
the  adult  contestants  did;  the 
surrogate  decided  that  the  notice 
given  the  auditor  was  equivalent 
to  a  withdrawal  of  all  objections 
as  to  said  expenditures,  beld  no 
error.       In  re  EttaU  of  WeHon. 

502 

6.  The  adult  contestants  appealed, 
the  special  guardian  did  not.  Held, 
the  objection  that  the  infants  did 
not  join  in  the  notice,  and  so  were 
not  bound  thereby,  could  not  be 
urged  upon  the  appeal  ;  that  the 
adult  contestants  were  bound  by 
their  own  action,  and  the  infants 
by  the  decree  which  as  they  had 
not  appealed  was  conclusive  as  to 
them.  ]d. 


7.  The  repeal  by  the  act  of  1880 
(Chap.  245,  Laws  of  1880)  of  the 
act  of  1870  (Chap.  359.  Laws  of 
1870)  in  relation  to  the  powers  and 
jurisdiction  of  the  surrogate  of 
the  county  of  New  York  did  not 
affect  the  power  of  said  surrogate 
to  *' grant  allowance  in  lieu  of 
costs"  given  by  the  former  act  in 
proceedings  pending  before  him  at 
the  time  the  Repealing  Act  took 
effect.  Id. 


8.  In  proceedings  so  pending  I'M, 
that  the  surrogate  could  not  ex- 
ceed the  maximum  amount  limited 
by  the  Code  of  Procedure  (§  809) ; 
also  that,  although  the  costs  were 
taxed  after  the  Code  of  Civil  Pro- 
cedure without  effect,  they  were 
not  affected  by  its  provisions,  as  by 
it  (§3347,  subd.  11)  the  provisions 
of  the  chapter  (18),  in  reference  to 
Surrogates'  Courts,  are,  with  cer- 
tain exceptions,  not  affecting  the 
question,  only  made  applicable  to 
an  action  or  special  proceeding 
commenced  after  September  1. 
1880.  Id. 
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SUSPENSION    OF     POWER    OF 
ALIENATION. 

The  will  of  V.  contained  a  bequest 
to  her  executors  of  $30,000  in  trust 
"to  pay  over  the  net  income  of 
$10,000,  part  of  such  sum ''  to  each 
of  three  unmarried  nieces  of  the 
testatrix,  who  were  named,  "  so 
long  as  each  remains  single  ;  upon 
the  marriage  of  either  to  pay  over 
to  her  $1,000  of  the  principal  of 
which  she  has  enjoyed  the  in- 
come," and  to  pay  over  the  residue 
of  the  $10,000  to  the  surviving 
nephews  and  nieces  of  the  testa- 
trix.  Held,  that  the  provision 
did  not  involve  an  unlawful  sus- 
pension of  the  power  of  alienation 
and  was  valid  ;  that  each  legatee 
was  interested  only  in  $10,000  of 
the  trust  fund,  and  as  to  each  third 
the  trust  remained  only  for  the 
life  of  the  legatee,  and  when  ex- 
tinguished by  her  death  or  pre- 
vious marriage  the  title  to  that 
portion  of  the  bequest  would  im- 
mediately vest.  In  re  WiU  of 
Verplanck,  ,  489 


TAXATION. 

See  AB8B88MENT  AND  TAXATION. 

TENDER. 

WJien  not  eonchieive  ofi  an  ad- 

miisum  of  amount  qf  lien. 

See  Taimage  v.  T.  N.  Bank.    631 


TITLE. 

WJien  title  to  land  not  Irought 

in  question  by  pleadings  in  action  for 
assault  and  battery  so  as  to  entitle 
plaintiff  to  fuU  costs  mhen  judgment 
is  less  than  $50. 

See  Langdon  v.  Ghiy.  {Mem.)    660 


TOWNS. 

Where  a  railroad  corporation,  by 
proceedings  under  the  General 
Railroad  Act  (§  17,  chap.  282,  Laws 
of  1854),  acquired  title  to  lands  be- 
longing to  a  town  for  depot  pur- 
poses, in  which  proceedings  the 
town  appeared  and  contested,  put- 


ting in  issue  the  necessity  of  the 
taking  of  all  the  lands  sought  to 
be  condemned,  Tield,  that  it  was 
not  open  for  the  officials  of  the 
town  to  question,  collaterally,  the 
propriety  of  the  condemnation,  and 
they  could  not,  without  special 
legislative  authority,  appropriate 
a  portion  of  the  land  so  taken  for 
a  public  highway.  P.  P.  dh  C  1, 
R,  R,  Co,  V.  Williamson.  552 


■Right  of  town  to  have  land  un- 


der water  granted  to  it  by  letters  patent 
of  colonial  government, 
see  Robins  v.  Ackerly.  98 


TRIAL. 

1.  The  complaint,  in  an  action  for 
libel,  alleged  the  writing  and  send- 
ing by  defendant  of  a  letter  which 
contained  the  matter  claimed  to  be 
libelous.  At  the  beginning  of  the 
trial  and  before  any  evidence  had 
been  given,  defendant  objected  to 
any  evidence,  on  the  ground  that 
the  letter  was  a  privileged  com- 
munication, which  objection  was 
overruled.  At  the  close  of  plaint- 
iff's evidence  a  motion  was  made 
for  a  nonsuit  on  the  ground  '*  that 
if  the  letter  was  not  a  privileged 
communication  the  proof  showed 
that  plaintiff  had  sustained  no 
damage  *  ♦  *,  and  the  letter 
was  not  libelous  on  its  face.'* 
Held,  that  the  question  as  to 
whether  the  letter  was  a  privileged 
communication  was  not  effect- 
ively raised  ;  that  it  was  not  pre- 
sented by  the  motion  for  nonsuit, 
and  the  preliminary  objection  was 
unavailing,  as  there  were  then  no 
facts  before  the  court  upon  which 
it  could  be  determined.  Brooks  v. 
Harison.  83 

2.  Plaintiff's  complaint  alleged  in 
substance,  that  defendant  without 
lawful  authority  constrc^cted  a 
siding  upon  a  street  in  the  city  of 
B.,  opposite  pIaintiff*B  premises  ; 
he  claimed  special  damage  caused 
by  the  occupation  of  the  siding  as 
a  stand  for  its  cars,  cutting  off  ac- 
cess to  plaintiff's  lots,  etc.,  and  an 
injunction  was  asked  restraining 
defendant  from  the  use  of  the  sid- 
ing for  its  cars.    The  court  im- 


748 


INDEX. 


paneled  a  jurj  to  assess  the  dam- 
ages, reserving  the  question  of 
law.  The  jury  were  instructed 
'that  in  assessing  the  damages 
they  were  to  assume  that  the  sid- 
ing was  constructed  without  law- 
ful right,  and  to  take  into  con- 
sideration the  annoyance  plaintiff 
and  his  family  had  suffered.  This 
was  duly  excepted  to  on  the 
ground  that  the  road  was  author- 
ized by  the  common  council  of  the 
city.  The  court  subsequently  di- 
rected judgment  for  the  damages 
assessed  and  for  an  injunction 
restraining  the  use  of  the  sidins 
as  a  stand  for  cars,  having  decided 
against  the  plaintiff  on  the  issue  as 
to  the  lawfulness  of  the  siding 
and  basing  its  decision  on  the 
ground  of  unreasonable  use. 
l3M,  that  the  charge  was  errone- 
ous, as  plaintiff  was  only  entitled  to 
the  special  damages  caused  by  the 
improper  use  of  the  siding ;  and 
that  defendant  was  entitled  to  a 
new  trial.  Mahady  v.  BushwUk 
R,  R.  Go.  148 

8.  Under  the  provision  of  the  act  of 
1870  (Chap.  78,  Laws  of  1870)  in 
reference  to  compensation  for  caus- 
ing de-ath  by  negligence,  which 
provides  that  the  amount  of  dam- 
ages recovered  shall  draw  interest 
from  the  time  of  the  death, 
"  which  interest  shall  be  added  to 
the  verdict,"  the  jury  have  nothing 
to  do  with  the  question  of  interest ; 
that  is  to  be  added  to  the  damages 
inserted  in  the  entry  of  judfi^ment 
by  the  clerk ;  and  this  although 
the  jury  in  making  up  damages 
awarded  in  fact  included  the 
interest.  Manning  v.  Pt.  H.  Iron 
Ore  Co,  664 

See  Criminal  Trial. 

TROY  (CITY  OF). 

1.  At  the  general  election,  held  in  No- 
vember, 1881.  M.  and  F.  were  can- 
didates for  the  office  of  alderman 
in  the  city  of  Troy.  Two  of  the 
inspectors  of  election  made  out  and 
signed  a  statement  certifying  that 
F.  had  received  a  majority  of  the 
votes  cast.  The  other  two  inspect- 
ors refused  to  sig^  the  same. 
The  incomplete  statement  was  filed 


in  the  office  of  the  city  clerk,  and 
F.  took  the  oath  of  office.  Held, 
that  until  the  rights  of  the  parties 
were  tested  in  the  courts  and  the 
result  settled,  the  election  was  to 
be  treated  as  a  failure  so  far  as 
either  party  sought  to  found  a  right 
upon  it,  and  n()ither  could  claim 
any  benefit  therefrom  ;  that  the 
provision  of  the  original  charter  of 
the  city  of  Troy  (§  5,  chap.  181, 
Laws  of  1816),  providing  for  the 
manner  of  electing  aldermen,  re- 
quiring inspectors  of  election  by 
a  written  statement  to  certify  and 
'  declare  the  result,  and  file  their 
certificate  in  the  office  of  the  city 
clerk,  has  not  been  repealed  or 
modified  unless  the  general  elec- 
tion law  was  applicable,  and  that 
makes  the  duties  of  inspector,  in 
ascertaining  and  declaring  the 
vote,  even  more  specific ;  and  that 
by  such  failure  to  elect,  a  vacancy 
was  created,  (g  6,  chap.  101,  Laws 
of  1855.)  People,  ex  reU  Woods,  v. 
Oriasey,  616 

2.  At  the  time  of  said  .election,  M. 
was  an  ihcumbentof  the  office, 
having  been  elected  for  a  term 
from  March,  1881,  to  the  general 
election  of  that  year,  under  the 
amendment  of  the  city  charter  of 
1880  (g  7,  chap.  30.  Laws  of  1880). 
which  changed  the  date  of  the  mu- 
nicipal election  from  March  to  the 
day  of  the  general  election  in  No- 
vember, and  which  provided  for 
filling  the  short  terms  at  the  gen- 
eral election  in  1880.  Held,  that 
as  no  successor  to  M.  was  ' '  duly 
qualified,"  he  held  over  under  the 
provision  of  the  city  charter  of  1870 
(£^6.  title  6.  chap.  598,  Laws  of 
1870),  declaring  that  '*  all  persons 
elected  or  appointed  under  this 
act  shall  continue  to  hold  their 
office  until  a  successor  is.  duly 
qualified  "  ;  that  said  provision  ap- 
plied to  the  office  of  alderman; 
that  it  was  not  inconsistent  with 
the  provisions  of  the  amendatory 
act  of  1880  in  reference  to  the  short 
term ;  and  so  it  was  not  repealed 
by  said  act.  Jd. 

8.  F.  who  prior  to  the  general  elec- 
tion in  November,  l&l,  had  not 
souffht  to  act  as  alderman,  on  the 
night  before  that  election,  resigned 
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and  at  that  election  fifty-five  votes 
were  cast  for  him  for  alderman  "  to 
fill  vacancy/*  No  public  notice  of 
his  resignation,  or  of  any  vacancy 
in  the  office,  or  of  an  election  to  fill 
such  vacancy  had  been  given,  nor 
had  the  common  council  directed 
an  election  to  fill  a  vacancy.  At  a 
special  meeting  of  the  common 
council  held  a  week  after  the  elec- 
tion under  call  of  the  mayor,  '*  for 
the  purpose  of  canvassing  the  votes 
for  mayor  and  school  commis- 
sioners," D.  P.,  city  clerk,  read  the 
resignation  of  F.  and  announced 
the  votes  cast  for  him  to  fill  va- 
cancy. The  president  declared  F. 
to  be  elected,  and  entitled  to  qualify 
and  take  his  seat ;  the  oath  of 
office  was  administered  and  filed, 
and  F.,  against  the  remonstrances 
of  some  of  the  board,  acted  as 
alderman.  HM,  that  the  sole  ef- 
fect of  the  resignation  was  upon 
F.  as  a  contestant,  and  was  an 
abandonment  of  his  claim ;  that 
the  only  mode  of  filling  the  vacancy 
was  by  order  of  the  common  coun. 
cil,  directing  an  election  and  deter- 
mining the  time  and  place  (^  8, 
chap.  131,  Laws  of  1816  ;  |^  2,  chap. 
298,  liaws  of  1864 ;  §  4,  chap.  101, 
Laws  of  1855);  and  that,  therefore, 
F.  was  not  elected.  Id. 

4,  Immediately  after  the  adjourn- 
ment of  said  meeting  of  the  com- 
mon council,  the  new  mayor,  by 
order  in  writing,  suspended  D. 
F.  from  office,  and  then  nomina- 
ted and  appointed  0*6.  city  clerk 
pro  tern. ;  by  him  the  roll  of  new 
members  was  called  ;    sii^  old  and 

.  seven  newly -elected  members  an- 
swered to  their  names.  The  seven 
took  the  oath  of  office  before  O'B., 
who  was  a  notary  public,  and  filed 
their  oaths  in  the  office  of  the 
city  clerk,  and  thereupon  the 
thirteen,  with  M.,  fourteen  con- 
stituting a  quorum^  proceeded  to 
act  as  a  boapcl.  K.  was  nominated 
and  confirmed  as  city  clerk.  Hdd, 
that  the  meeting  was  lawful  and 
lawfully  constituted;  that  the  ac- 
tion of  the  seven  new  aldermen, 
even  if  they  did  not  legal Iv  take 
the  oath  of  office,  was  valid  ;  also 
that  while  the  suspension  of  D. 
F-  did  not  amount  to  a  removal, 
the  nomination  or  confirmation  of 


E.  had  that  effect ;  that  the  city 
clerk,  having  no  fixed  term  of 
service,  could  be  removed  at  pleas- 
ure by  the  proper  appointment  of 
a  successor.  Id. 

6.  The  common  council  so  constituted 
proceeded  to  elect  two  police  com- 
'missioners;  it  was  resolved  that 
they  be  elected  at  one  time  and  by 
one  ballot,  each  voting  for  but  one. 
Eight  voted  for  M. ;  six  for  C.    Bv 
the  rules  of  the  common  council, 
the  assembly  rules  as  laid  down 
in  Crosweirs  Manual  are  made  con- 
trolling.   Hdd,  that  conceding  the 
provision  of  the  charter  of  1880, 
confining  the  vote  of  each  alder- 
man in  the  election  of  police  com- 
missioners to  one  of  the  two  to  t>|L 
chosen  for  the  same  term,  to  HJQlL  j 
unconstitutional,  it  imposed  no  re- 
straint and  the  aldermen  must  be 
deemed  to  have  voluntarily  voted 
as  they  did,  and  the  failure  to  exer- 
cise their  full  rights  did  not  affect 
the  vote  actually  given ;  that  as 
under  the  assembly  rules, a  quorum 
being  had,  a  majority  of  all  present 
voting  for  the  specific  office,  was 
sufficient  to  elect,  there  being  a 
quorum  present,  and  the   officer 
chosen  in  each  case  having  received 
not  only  a  majority  of  those  voting 
to  fill  that  office,  but  all  of  those 
so  voting,  was  legally  elected.  Id, 

6.  The  provision  of  said  act  of  1880 
(§  10),  requiring  that  "  the  com- 
pensation or  salary  of  any  officer 
shall  be  fixed  before  his  appoint- 
ment,'* does  not  require  the  salary 
to  be  fixed  before  every  new  ap- 
pointment ;  when  once  properly 
attached  to  the  office  it  is  sufficient. 

Id, 

7.  The  power  given  by  said  act  (§  8) 
to  the  mayor,  to  suspend  any  ap- 
pointed officer  for  misconduct  or 
neglect,  was  pimply  incident  to  and 
depended  upon  the  power  of  re- 
moval given  to  the  common  council, 
and  was  repealed,  as  to  police  com- 
missioners, by  the  provision  of  the 
amendatory  act  of  1881  (^  1,  chap. 
76,  Iaws  of  1881),  which  gives  to 
the  Supreme  Court  exclusive  juris- 
diction and  power  to  remove  them. 

Id. 


750 


INDEX. 


8.  The  said  act  of  1881  is  not  repag- 
nant  to  the  constitutional  provision 
requiring  (An.  8,  §  16)  a  local  bill 
to  embrace  but  one  subject,  and 
that  to  be  expressed  in  the  title.  Jd. 

9.  Where,  therefore,  a  warrant  for 
supplies  was  drawn  by  M.  &  C.  and 
by  H.,  a  duly  appointed  commis- 
sioner, but  who  had  been  suspended 
by  the  mayor  after  the  going  into 
effect  of  the  act  of  1881,  as  three 
of  the  four  police  commissioneriS 
of  said  city,  and  was  presented  to 
defendant,  as  comptroller,  to  be 
countersigned,  which  was  neces- 
sary before  payment  could  be  de- 
manded,  heldy  that  the  signers  of 
the  warrant  were  lawfully  police 
commissioners ;  and  that  a  peremp- 
tory mandamus  was  proper,  requir- 
ing the  comptroller  to  countersign 
said  warrant.  Id. 


TRUSTS  AND  TRUSTEES. 

1.  U.,  plaintiff*B  intestate,  in  1850  de- 
posited a  sum  of  money  in  a  say- 
ings bank,  which  was  credited  to 
an  account  then  opened  with  her, 
in  trust  for  S.  J.  U.,  her  daughter. 
The  bank  issued  a  pass-bcMk,  in 
which  the  account  was  entered,  as 
with  her,  in  trust  for  her  said 
daughter.  This  deposit  was  sub- 
sequently drawn  out.  In  1874,  U., 
having  sold  a  house  and  lot,  de- 
posited $3,000  to  the  credit  of  said 
account,  which  was  entered  in  said 
pass-book .  She  also,  at  the  same 
time  deposited  $25  to  the  credit  of 
an  account,  with  her  in  trust,  for 
a  grand -daughter,  receiving  an- 
other pass-book  therefor,  and  on 
the  same  day  she  deposited  the 
balance  of  the  purchase-money  re- 
ceived to  her  own  credit,  in  an- 
other savings  bank.  U.  retained 
the  pass-book  until  her  death.  In 
an  action  to  determine  the  title  to 
the  deposit,  ?ield,  that  the  trans- 
action disclosed  an  intention  to 
create  a  trust  for  the  benefit  of  the 
daughter  ;  and  that  the  latter  was 
entitled  to  the  fund.  Willis  v. 
Smyth.  297 

2.  Also  ?ield,  the  fact  that  prior  to 
the  second  deposit  the  daughter 
was  married,  and   so  bore  a  dif- 


ferent name,  at  that  time,  and 
that  the  name  was  not  changed 
in  the  account,  did  not  affect  the 
question,  as  the  deposit  was  clearly 
made  for  her  benefit.  Id . 

3.  Also  ?ield,  the  fact  that  U.  drew 
the  Interest  on  the  deposit  did 
not  change  or  affect  the  character 
she  had  fiven  to  it  as  a  trust  fund  ; 
nor  did  the  fact  that  she  had  offered 
to  loan  the  money,  after  the  de- 
posit was  made;  or  that  she,  in 
the  first  place,  proposed  to  de- 
posit the  whole  purchase-money 
in  the  bank  where  the  balance  was 
deposited.  Id. 

• 

4.  It  seems  that  where  a  railroad  cor- 
poration suffers  default  in  the  pay- 
ment of  its  bonds  secured  by  mort- 
gage on  its  road  and  franchises, 
and  in  consequence  the  mortgage 
is  foreclosed,  and  property  sold, 
the  sale  cannot  be  attckcked  on  the 
ground  that  the  directors  of  the 
corporation  were  actuated  by  cor- 
rupt motives  in  suffering  the  de- 
fault, and  that  this  was  known  to 
the  trustee,  in  the  absence  of  any  " 
claim  of  collusion  between  him 
and  the  directors.  Harpending 
V.  Munson.  650 


5.  It  seems,  also,  that  a  director  of  a 
railroad  corporation  may  properly 
own  its  bonds  secured  by  mortgage 
executed  by  it,'  and  may  enforce 
payment  in  case  of  default  by  fore- 
cldisure.  Id. 


6.  It  seems,  also,  that  where  a  di-' 
rector  so  owning  bonds  of  the  com- 
pany becomes  the  purchaser  on 
foreclosure,  an  action  cannot  be 
maintained  to  impress  a  trust  upon 
the  property  for  the  benefit  of 
stockholders,  because  of  fraudulent 
conduct  on  the  part  of  the  director 
in  procuring  the  default  which 
caused  the  foreclosure,  at  least 
without  paying  or  offering  to  pay 
to  him  the  amount  of  the  bonds. 
The  equity  of  stockholders,  if  any, 
is  only  in  the  surplus  after  pay- 
ment  of  the  bonded  debt)  and  the 
action  would  be  in  effect  a  bill  to 
redeem.  Id. 
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USAGE. 

A  local  usage  cannot  be  set  up  to 
contradict  or  alter  a  rule  of  law. 
Com  Exchange  B''t  v.  NttMau  B*k, 

74 


USURY. 

1.  By  an  agreement  between  co- 
partners engaged  in  the  business 
of  banking,  each  of  whom  con- 
tributed to  the  capital  of  the  firm, 
it  was  stipulated  that  each  partner 
should  be  allowed  six  and  one- 
half  per  cent  per  annum  on  the 
average  amount  of  his  deposits, 
and  if  either  should  overdraw  his 
account,  he  should  pay  interest  on 
the  average  of  such^  overdrafts  at 
the  rate  of  ten  per  cent  per  annum 
during  the  continuance  of  the 
partnership.  F.,  one  of  the  part- 
ners,  overdrew   his  account,  and 

gave  to  plaintiff,  as  trustee  for  the 
rm,  his  bond 'and  mortgage  for 
the  balance  against  him,  as  shown 
by  the  partnership  books  interest 
being  charged  against  him  as  stipu- 
lated. The  oo-partnership  was 
dissolved  by  the  death  of  F.  In 
an  action  to  foreclose  the  mortgage, 
wherein  the  defense  was  usury,  the 
trial  court  found  that  the  agree- 
ment was  not  a  device  to  evade  the 
usury  law.  HM,  that  the  over- 
drafts were  not  usurious  loans, 
that  the  agreement  was  in  efiect 
simply  that  the  partner  withdraw- 
ing funds  should  make  a  contribu- 
tion to  profits  equal  to  the  esti- 
mated earning  power  of  the  capi- 
tal withdrawn,  and  so  was  valid. 
Payne  v  Freer,  43 

2.  When  the  partnership  was  formed 
there  were  certain  notes  outstand- 
ing indorsed  by  F  and  which,  as 
between  him  and  the  makers,  were 
for  him  to  pay  ;  these  were  taken 
up  by  the  firm,  and  were  renewed 
from  time  to  time,  the  interest 
being  charged  to  the  account  of 
F.  at  the  stipulated  rate,  and  the 
advances  to  take  up  the  notes  were 
finally  also  charged.  Hdd,  that 
these  advances  were  overdrafts 
within  the  meaning  of  the  part- 
nership agreement  and  were  not 
usurious.  Id, 


I  3.  Defendant,  who  resided  in  Illinois, 
having  collected  certain  moneys 
belonging  to  8.,  a  resident  of  this 
Sta.*e  by  an  agreement  with  the 
latter  sent  to  him  by  mail,  in  place 
of  the  money,  his  (defendant's) 
notes  for  the  amounts,  dated  at  his 
place  of  residence  in  Illinois,  pay- 
aole  with  ten  per  cent  interest, 
which  rate  of  interest  was  lawful 
in  hat  State.  In  an  action  upon 
the  notes  wherein  the  defense  of 
usury  was  pleaded,  held,  that  their 
validity  was  to  be  determined  by 
the  law  of  Illinois,  and  as  they 
were  valid  there  they  were  valid 
here  ;  and  this  although  one  of  the 
notes  was  made  payable  in  this 
State.    Sfieldon  v.  Saxlun.         l%4t 


4.  Defendant  was  formerly  a  resident 
of  this  State.  Whei^  here  he  bor- 
rowed of  3.  $1,500.  giving  his  note 
therefor,  executed  here  but  dated 
at  a  place  in  Illinois,  payable  with 
ten  per  cent  interest.  After  the 
defendant  had  become  a  resident  of 
Illinois  S.  sent  the  note,  which  was 
then  past  due,  to  him  by  mail,  re- 
questing a  new  note  for  the  balance 
of  principal  unpaid,  this  defendant 
sent  by  mail,  the  new  note  being 
dated  in  Illinois,  payable  one  year 
from  date,  with  ten  per  cent  inter- 
est. 2/«M  (Andrews,  Ch.  J.,  and 
Miller,  J.,  dissenting),  that  al- 
though the  original  note  was  usuri- 
ous and  void,  yet,  in  the  absence 
of  any  evidence  of  an  intent  to 
evade  the  usury  laws  of  this  State, 
the  new  note  was  to  be  regarded  as 
an  Illinois  contract ;  that  the  sur- 
render of  the  old  note  was  a  good 
consideration  therefor  ;  and  that  it 
was  valid.  Id, 

5.  Where  a  usurious  contract  is  mu- 
tually abandoned  by  the  parties 
and  the  securities  given  therefor 
canceled  and  destroyed,  a  subse- 
quent promise  by  the  borrower  to 
pay  the  money  actually  loaned  is 
not  tainted  by  the  original  usury, 
is  for  a  good  consideration,  and  can 
be  enforced .  Id. 

6.  The  purchase  of  a  debt  by  one  at 
the  instance  of  the  debtor  for  less 
than  its  face,  the  debtor  himself 
with  the  knowledge  of  the  pur- 
chaser paying  the  creditor  the  dis- 
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count,  is  not  per  se  asary.  Sietoert 
V.  Ratnel.  199 

7.  It  must  be  made  to  appear  that  the 
transaction  originated  in  an  agree- 
ment for  a  loan,  as  there  can  be  no 
usury  disconnected  with  a  loan.  Id, 

8.  Where  the  guardian  of  an  infant 
loans  moneys,  belonging  to  his 
ward,  receiving  securities  for  the 
amount  loaned,  with  lawful  inter- 
est ;  Out  as  an  inducement  to  make 
the  loan,  receives  a  sum  of  money, 
as  a  bonus,  for  his  own  benefit 
from  the  borrower,  who  pays  the 
same  with  knowledge  as  to  the 
title  to  the  moneys  loaned,  this 
does  not  make  the  transaction  a 
usurious  loan.  The  guardian  is 
not  a  lender  of  the  trust  fund, 
within  the  meaning  attached  to 
that  term  by  our  statutes,  relating 
to  usury.     FeUows  v.  Longyor,  324 

9.  A  devisee  cannot  maintain  an  ac- 
tion to  have  a  mortgage  upon  the 
lands  devised,  executed  by  his 
testator  to  secure  a  usurious  loan, 
canceled  because  of  the  usury, 
without  first  paying,  or  offering  to 
pay,  the  sum  actually  loaned  ;  he 
is  not  a  "borrower*'  within  the 
meaning  of  the  provisions  of  the 
usury  laws  (1  R.  S.  772,  §  8 ;  ^4, 
chjeip.  430,  Laws  of  1837),  declaring 

"such  payment  or  offer  to  be  un- 
necessary as  a  condition  of  grant- 
ing relief  where  suit  is  brought  by 
the  borrower.  BuckingJiam  v.  Coin- 
ing, 525 


VENDOR  AND  PURCHASER. 

1.  One  who  has  sold,  as  genuine,  a 
forged  note  cannot  avoid  his  lia- 
biiity  to  refund  the  purchase- 
money,  because  of  delay  in  detect- 
ing the  forgery  ;  no  mere  lapse  of 
time,  however  long,  can  confirm 
his  title  to  the  money,  if  the  ven- 
dee exercise  reasonable  diligence 
in  giving  notice  of  the  discovery 
of  the  forgery.     Frank  v.  Lanier, 

112 

2.  Defendants  in  November,  1867, 
sold  to  plaintiffs  four  counterfeit 
U.  S.  "  seven-thirty  notes,"  which 
were  sold  by  plaintiffs,  on  the  same 


day,  to  various  parties ;  in  Decem- 
ber, 1867,  plaintiffs  were  notified 
that  they  were  forgeries,  and,  on 
the  same  day,  notifi^  defendants, 
and  demanded  back  the  money 
paid.  Defendants'  reply  was  that 
if  plaintiffs  "  had  to  pay  for  those 
notes,  or  brought  them  evidence 
that  they  were  counterfeit,  they 
would  pay."  In  January,  1868, 
plaintiffs  were  sued  for  the  money 
received  by  them  for  three  of  the 
notes ;  they  gave  notice  to  defend- 
ants, and  requested  them  to  de- 
fend ;  this  they  did  not  do.  Judg- 
ment was  obtained  against  plaint- 
iffs in  March,  1878  ;  after  the  ver- 
dict therein  they  notified  defendants 
of  the  result.  Plaintiffs  paid  the 
judgment  and  also  paid  back  the 
money  received  for  the  other  note. 
Held,  that  defendants  having  been 
afforded  an  opportunity  to  take 
back  the  paper,  or  establish  its 
value,  and  not  having  done  either, 
could  not  be  heard  to  say  that  it 
was  unreasonable  for  the  plaintiffs 
to  await  the  result  of  a  judicial 
determination  as  to  the  character 
of  the  paper,  or,  that  having  done 
so,  they  were  not  entitled  to  re- 
cover  back  the  money  this  deter* 
mination  showed  they  had  paid 
without  consideration.  Id, 

3.  In  an  action  by  a  vendee  of  per- 
sonal property  against  his  vendor 
for  breach  of  warranty  of  title,  ex- 
press or  implied,  damages  can  only 
be  recovered  for  actual  loss. 
O'Brien  v.  Jonea.  193 

4.  The  plaintiff  in  such  action  must 
establish  that  his  vendor  is  without 
title  ;  that  another  is  the  true 
owner  ;  and  that  he  has  restored 
the  property  to  such  owner,  that 
it  has  Deen  taken  from  him  under 
compulsory  proceedings,  or  that  he 
has  parted  with  money  or  property 
in  consequence  of  a  judgment  ob- 
tained against  him,  or  voluntarily 
in  answer  to  a  claim  made  for  the 
property.  Id. 

WAREHOUSEMEN. 

1.  Warehousemen  are  liable  for 
losses  occasioned  by  innocent  mis- 
takes on  their  part  in  delivering 
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goods  to  those  not  entitled  to  re- 
ceiye  them,  B*k  of  Otwego  ▼. 
Ihylt.  33 

2.  Plaintiffandthefirmof  G.  A.  & 
Co.,  of  which  firm  defendant  0.  A. 
was  a  member,  entered  into  an 
agreement  by  which  the  former 
agreed  to  advance  money  to  pur- 
chase a  cargo  of  wheat  at  Toiedo, 
Ohio,  the  same  to  be  consigned  to 
plaintiff  at  Oswego,  and  held  by  it 
as  security  for  the  advances.  In 
pursuance  of  the  affreement  the 
wheat  was  parohased  and  shipped 
on  board  a  schooner,  of  which  de- 
fendants were  joint  owners.  The 
bill  of  lading  provided  for  the  de- 
li very  of  the  wheat  to  plaintiff,  and 
was  indorsed  over  and  delivered 
to  it  on  payment  by  it  for  G.  A.  & 
Co.  of  a  draft  drawn  upon  and  ac- 
cepted by  that  firm.  On  arrival  of 
the  schooner  at  Oswego,  C.  A.  re- 
ported it  to  plaintiff's  cashier,  who 
consented  that  the  wheat  might 
remain  on  board  the  vesseL  Of 
this  arrangement  the  defendants, 
other  than  G.  A.,  had  no  knowledge. 
A  portion  of  the  cargo  was  sold  and 
delivered  on  '>rders  of  plaintiff; 
the  balance  wi  i  removed  and  dis- 
posed of  with  ut  its  consent  or 
knowle^e  by  C.  A.  &  Co.  In  an 
action  to  recover  the  value  of  the 
balance  so  taken,  hM,  that  de- 
fendants were  liable;  that  con- 
ceding their  liability  as  common 
carriers  had  ceased,  as  to  which 
qtUBre,  before  the  wheat  in  question 
was  removed,  they  were  liable  as 
warehousemen.  Id, 


WARRANTY. 

1.  In  an  action  by  a  vendee  of  per- 
sonal property  against  his  vendor 
for  breach  of  warranty  of  title,  ex- 
press or  implied,  damages  can  only 
be  recovered  for  actual  loss. 
(/Brien  v.  Janes,  198 

2.  The  plaintiff  in  such  action  must 
establish  that  his  vendor  is  with- 
out title ;  tliat  another  is  the  true 
owner ;  and  that  he  has  restored 
the  property  to  such  owner,  that  it 
has  been  taken  from  him  under 
compulsory  proceedings,  or  that  he 

"  has  parted  with  money  or  property 
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in  consequence  of  a  Judgment  ob- 
tained against  him,  or  voluntarily 
in  answer  to  a  claim  made  for  the 
property.  JUL 


WILLS. 

1.  Where  the  attestation  clause  to  a 
will  is  full  and  complete,  it  is  not 
always  essential  that  all  the  par- 
ticulars required  by  the  statute  to 
constitute  a  valid  execution  of  the 
instrument  should  be  expressly 
proved.  The  presumption  is  in  fa- 
vor of  due  execution,  and  a  failure 
of  recollection  on  the  part  of  the 
subscribing  witnesses  will  not  de- 
feat the  probate  where  the  sar- 
ronnding  circumstances,  taken  to- 
gether with  the  attestation  clause, 
satisfactorily  establish  such  execu- 
tion.   In  re  Will  of  Pepoon,     256 

d.  The  witnesses  to  a  will,  the  attes- 
tation clause  to  which  was  In  due 
form,  and  which  was  executed 
more  than  fourteen  years  before 
the  death  of  the  testatrix,  testified 
in  substance  that  thev  had  not  a 
dear  recollection  of  what  occurred 
at  the  time  of  the  execution,  that 
they  must  have  read  or  heard  read 
and  understood  the  purport  of  the 
attestation  clause,  as  they  never 
signed  any  document  without 
knowing  its  contiants,  and  that 
they  would  not  have  signed  if  the 
facts  stated  in  said  clause  had  not 
occurred,  one  of  them  also  testified 
that  the  signatures  of  the  testatrix 
and  the  two  witnesses  were  made 
in  the  presence  of  each  other,  and 
that  he  recollected  that  said  clause 
was  read  or  that  he  heard  it  read. 
EM,  that  the  evidence  justified 
the  admission  of  the  will  to  pro- 
bate. Id. 

8.  A  will  was  written  upon  the  two 
sides  of  a  piece  of  paper  ;  the  sub- 
scribing witnesses  signed  their 
names  at  the  bottom  of  the  first 
side  and  again  at  the  top  of  the 
second  side,  following  which  was 
an  Important  provision  of  the  will. 
Meld,  that  as  one  of  the  requisites 
prescribed  by  the  statute  for  the 
formal  execution  of  a  will,  i.  s., 
that  the  attesting  witnesses  shall 
sign  their  names  lit  the  end  thereof 

96 
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(2  R.  S.  68.  §  40,  Bubd.  4),  had  not 
bBen  complied  with,  probate  of  the 
inBtrament  was  properly  denied; 
and  that  the  ref  ueal  of  the  surro- 

5 ate  to  hear  proofs  was  not  error. 
n  re  WiU  of  B&untt.  261 

4.  The  will  of  y.  contained  a  beqaest 
to  her  execators  of  $80,000  in 
trust  *'  to  pay  over  the  net  income 
of  $10,000,  part  of  such  sum "  to 
each  of  three  unmarried  nieces  of 
the  testatrix,  who  were  named,"  so 
long  as  she  remains  single;  upon 
the  marriage  of  either  to  pay  over 
to  her  $1,000  of  the  principal  of 
which  she  has  enjoyed  the  income," 
and  to  pay  over  the  residue  of  the 
$10,000  to  the  surviving  nephews 
and  nieces  of  the  testatrix.  Siddy 
that  the  provision  did  not  involve 
an  unlawful  suspension  of  the 
power  of  alienation  and  was  valid; 
that  each  legatee  was  interested 
only  in  $10,000  of  the  trust  fund, 
and  as  to  each  third  the  trust  re- 
mained  only  for  the  life  of  the 
legatee,  and  when  extinguished  by 
her  death  or  previous  marriage 
the  title  to  that  portion  of  the  be- 
quest would  immediately  vest.  In 
re  WiU  of  Verplanek,  439 

6.  The  residuary  personal  estate  of 
the  testatrix  she  gave  to  her 
nephews  and  nieces,  the  "  sons 
and  daughters  "  of  her  brother  J., 
and  of  her  sister  E.,  "  to  be  divided 
eaually  l>etw^en  them,"  and  in  case 
of  the  death  of  any  such  nephew 
or  niece  before  the  testatrix  it 
was  provided  that  "  what  would 
have  been  his  or  her  share  if  liv- 
ing, I  give  to  his  or  her  issue,  if 
any,  equally.  If  there  l>e  none 
then  to  the  survivors  of  my  last 
aforesaid  nephews  and  nieces  and 
the  issue  of  those  deceased  p&r 
stirpes  and  not  per  capita"  At  the 
time  of  the  execution  of  the  will 
and  at  the  death  of  the  testatrix 
her  brother  J.  had  two  children,  a 
son  and  a  daughter,  and  her  sister 
E.  had  nine  chfldren  living.  Held, 
that  in  the  absence  of  any  thing 
in  other  portions  of  the  will  show- 
ing a  contrary  intent,  said  nephews 
and  nieces  took  per  capita,  not  per 
itirpei.  Id, 

6.  By  a  codicil  the  testatrix  gave 


to  the  children  of  her  brother  J., 
*'  as  a  part  of  their  share  of  such 
residuary  bequest,"  a  bond  and 
mortgage  executed  to  the  testatrix 
by  their  father.  Held,  that  this 
was  not  indicative  of  an  Intention 
that  said  children  should  take  per 
stirpes.  Id. 

7.  Also  held^  that  the  amount  due 
upon  the  mortgage  was  to  be  de- 
ducted from  the  shares  of  the  chil- 
dren of  J.  Id, 

8.  The  will  of  B.  disposed  of  his  prop- 
erty as  follows :  '*  I  leave  to  my 
beloved  wife,  Mary  Ann,  all  my 
property  ♦  *  *  to  be  enjoyed 
by  her,  for  her  sole  use  and  benefit, 
and  in  case  of  her  decease,  the 
same,  or  such  portion  as  may  re- 
main thereof,  it  is  my  will  and 
desire  that  the  same  shall  be  re- 
ceived and*  enjoyed  by  her  son 
Charles,  ♦  *  »  requesting  him, 
at  the  same  time,  that  he  will 
use  well  and  not  wastef  ully  squan- 
der   the    little    property  I  nave 

g&lned  by  long  years  of  toil.*' 
harles  was  a  son  of  the  wife  by  a 
former  husband.  In  an  action  for  a 
construction  of  the  will,  held,  that 
the  widow  took  an  absolute  title, 
and  therefore  the  power  to  dispose 
of  the  whole  estate,  unaffected  by 
the  provision  as  to  her  son.  Camp- 
bell V.  Beaumont,  464 

9.  It  seems  that  If  a  limitation  was  in- 
tended, it  is  Inconsistent  with  the 
absolute  gift  to  the  wife  and  Is 
void .  Id, 

10.  In  drawing  an  Instrument  pre- 
sented for  probate  as  a  will,  a  prin- 
ted blank  consisting  of  four  pages 
was  used.  The  formal  commence- 
ment was  printed  on  the  first  page 
and  the  formal  termination  printed 
at  the  foot  of  the  third  pace.  The 
entire  blank  space  was  filled  in, 
in  writing;  and  apparently  for 
want  of  room,  a  portion  of  a  para- 
graph containing  material  provis- 
ions was  carri^  over,  and  the 
paragraph  finished  at  the  top  of 
the  fourth  page ;  the  two  portions 
were  not,  however,  sought  to  be 
connected  by  means  of  a  reference 
or  any  thing  indicating  their  rela- 
tion to  each  other.    Tne  name  of 
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the  tefltator  wu  written  at  the 
end  of  the  printed  form,  and  the 
names  of  the  witnesses  written 
helow  under  the  formal  attesta- 
tion clause  on  the  third  paee. 
Held,  that  this  was  not  a  subscnp- 
tion  ^  at  the  end  of  the  will/'  such 
as  is  required  by  the  Revised  Stat- 
utes (2  B.  B.  63,  §  40) ;  that  the 
parts  of  the  will  preceding  the  sig- 
natures could  not  be  received,  as  so 
far  as  its  execution  was  concerned, 
the  will  was  valid  or  invalid  as  a 
whole ;  and  that  probate  was  prop- 
erly denied.    In  re  WiU  of  QNeU. 

516 

11.  R  teems  that  a  document  contain- 
ing testamentary  disposition's  not 
authenticated  according:  to  the  pro- 
visions of  the  statute  of  wills  may 
not  be  held  to  be  a  part  of  a  valid 
will,  simply  because  it  is  referred 
to  in  the  body  of  the  will.         Id, 

12.  Where  a  will  executed  by  one, 
having  full  testamentary  capacity, 
and  duly  admitted  to  probate,  con- 
tained  a  legacy  to  the  draughts- 
man, an  attorney,  who,  at  the  time 
of  the  execution  of  the  will,  was, 
and  for  a  long  time  previous  had 
been,  the  counsel  of  the  testator, 
heid^  that  this  alone  did  not  raise 
a  presumption,  in  aid  of  one  seek- 
ing to  overthrow  the  will,  that  the 
influence  of  the  attorney  was  un- 
duly exercised,  nor  did  it,in  the  ab- 
sence of  evidence,  warrant  a  pre* 
sumption  that  the  intention  of  the 
testator  was  improperly,  much  less 
fraudulently,  controlled;  that  it 
was  for  the  plaintiff,  therefore^  in 
an  action  brought  to  set  aside  the 
will,  to  g^ve  some  other  evidence 
tending  to  show  fraud  or  undue 
influence.    Poet  v.  Maeon,        589 

18.  A  court  of  equity  has  no  jurisdic- 
tion to  set  aside  a  will  of  personal 
property,  which  has  been  duly  ad- 
mitted to  probate,  because  of  fraud 
or  undue  influence  ;  the  probate  is 
conclusive.    (2  R.  S.  61,  §  29.)    Id, 

14.  Nor  can  executors,  as  to  a  gift  to 
them  in  a  will  so  admitted  to  pro- 
bate, be  charg^  by  a  court  of 
equity^  as  trustees  of  the  next  of 


kin,   on  the  ground  that  the  gift 
was  obtained  by  fraud.  Id, 

15.  The  will  of  H.  gave  to  his  two 
sons  each  an  undivided  half  of  cer- 
tain real  estate;  to  his  son  A.  a  * 
legacy  of  $5,000 ;  to  his  son  J. 
92,000,  and  discharged  him  from 
all  indebtedness  for  sums  advanced, 
thus,  as  the  testator  declared,  mak- 
ing the  shares  of  his  two  sons 
equal.  After  certain  specific  be- 
quests and  legacies  he  gave  the 
rest  and  residue  of  his  estate,  real 
and  personal,  to  S.,  one  of  his 
executors  in  trust  FirU,  to  pay 
the  interest,  or  so  much  thereof  as 
should  l)e  uece5>sary  to  the  support 
of  the  testator's  father  during  life. 
Second^  to  pay  out  of  the  proceeds 
of  said  residuary  estate  to  the  O. 
C.  Seminary  $15,000,  and  the  bal- 
ance  with  any  unexpended  income 
to  the  two  sons  in  equal  propor- 
tions. The  executor  was  empow- 
ered to  sell  as  he  should  think  just. 
The  testator  inventoried  his  per- 
sonal property  about  a  month  be- 
fore he  made  the  will  at  $22,500. 
He  thereafter  purchased  real  es- 
tate, built  a  house  upon  his  lands, 
etc.,  and  the  proceeds  of  the 
personalty  remaining  at  his  death 
after  the  payment  of  debts 
amounted  to  but  about  $2,000. 
Held,  that  the  legacy  given  to  A. 
was  chargeable  upon  the  residuary 
real  estate.    Scott  v.  Stebbine,    605 

16.  Also  luld,  that  an  action  to  have 
said  legacy  declared  a  lien  upon 
the  residuary  real  estate  was  prop- 
erly brought  within  ten  years  af- 
ter the  cause  of  action  arose;  that 
the  six  years'  statute  of  limitations 
did  not  apply.  Id. 

17.  The  executors  brought  an  action 
for  the  construction  of  the  will. 
F.,  to  whom  A.  had  assigned  his 
legacy,  was  made  a  party  ;  he  had', 
however, before  the  commencement 
of  the  action,  transferred  it  to  D. 
In  that  action  it  was  adjudged  that 
the  legacy  was  not  chargeable  upon 
said  real  estate.  Heldy  that  said 
judgment  was  not  a  bar  to  this  ac- 
tion, and  this,  although  D.  subse- 
quently reassigned  to  F.  Id, 
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WITNESS. 

The  provision  of  the  Revised  Stat, 
utes  (2  R.  S.  701,  g  28).  renderiDg 
a  person  *'  sentenced  upon  a  con- 
viction for  felony  "  incompetent  to 
testify  as  a  witness,  was  repealed 
by  the  provision  of  the  Code  of 


Civil  Prooedare(g  681B),  declaring 
that  a  perscm  "  convicted  of  oiime 
or  misdemeanor  is  notwithstanding* 
a  competent  witness  iu  a  civil  or 
criminal  action,"  etc.,  and  a  person 
convicted  and  sentenced  is  compe- 
tent as  well  as  one  convicted  only. 
PeopU  V.  MeQlain.  241 


ERRATA. 


In  Fwnvr  ▼.  MtCw  (89  N.  T.  144),  the  word  "  appellAoi  "  in  thirteenth 
line  from  top  of  page*  ehoald  read  "  respondent." 

In  FreaSt,  ete.,  ▼.  WhUekaU  (90  N.  T.  81),  in  second  line  of  head-note, 
**  1868"  shoald  read  '*  1858".  The  same  correetion  shoald  also  he  made  on 
page  22,  second  line  from  top  of  page  ;  and  in  indes,  page  768,  fifth  line, 
under  title  *'  Railroad  Corporations." 

In  Waring  ▼.  Sombom  (82  N.  T.  606),  '*  Bayee**  in  eighth  line  from  top 
of  page,  shoald  read  '*  Bfyoe.*'  and  "  69"  shoald  read  "  65." 

In  81  N.  T.  802,  "  66  N.  T."  in  fourth  line  from  top  of  page,  shoald  read 
"  52  N.  T." 
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